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CASES  DETERMINED 

IN  THE 

Supreme  Court  of  Arkansas 


Denton  v.  State. 

Opinion  delivered  October  22, 1917. 

Criminal  law — ^defendant  as  witness — instruction  to  jury. — In  a 
criminal  prosecution  the  defendant  testified  in  his  own  behalf;  the 
trial  court  instructed  the  jury  on  that  particular  point,  as  follows: 
**♦  ♦  ♦  His  credibility  and  the  weight  to  be  griven  to  his  testimony 
are  matters  exclusively  for  the  jury.  In  weighing  the  testimony 
of  the  defendant  in  this  case  you  have  the  right  to  take  into  con- 
sideration his  manner  of  testifying,  the  reasonableness  or  unrea- 
sonableness of  his  account  of  the  transaction,  and  his  interest  in 
the  result  of  your  verdict,  as  affecting  his  credibility.  You  are 
not  required  to  blindly  receive  his  testimony  as  true,  but  are  to 
consider  whether  it  is  true  and  made  in  good  faith,  or  only  for  the 
purpose  of  avoiding  conviction."  Held  the  giving  of  this  instruc- 
tion did  not  constitute  error. 

Appeal  from  Randolph  Circuit  Court;  J.  B.  Baker, 
Judge ;  affirmed. 

8.  A.  D.  Eatofij  for  appellant. 

1.  It  was  error  to  give  instruction  No.  3.  It  charges 
the  Jury  with  regard  to  matters  of  fact.  The  case  of  58 
Ark.  353  is  not  the  law,  and  should  be  overruled.  46  Ark. 
151;  37  Id.  592;  45  Id.  173;  49  Id.  448;  43  Id.  289;  55  Id. 
244;  53  Id.  381;  58  Id.  108;  16  S.  W.  483;  183  Id.  1059, 
1067;  191  Id.  1002;  192  Id.  469;  6  Okla.  Cr.  356;  93  N.  E. 
790;  99  Id.  702;  71  Id.  405;  107  Id.  179;  2  Thompson  on 
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Trials,  2421 ;  2  Bishop,  New  Cr.  Law,  1182 ;  154  Pac.  1008 ; 
100  N.  W.  305 ;  62  Miss.  705 ;  59  So.  8 ;  48  Ga.  192 ;  49  Am. 
Bep.  185;  106  Pac.  556;  64  So.  1007;  19  S.  W.  915,  and 
many  others. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  Instruction  No.  3  is  an  exact  copy  of  one  approved 
by  thi^  conrt.  58  Ark.  353;  61  Id.  88;  62  Id.  543;  78  Id. 
36.  The  weight  of  authority  supports  the  ruling  by  our 
court.  62  Ark.  543;  60  Mich.  123;  16  Nev.  310;  34  Cal. 
191 ;  60  Id.  142 ;  99  N.  Y.  422 ;  67  Cal.  378 ;  110  111.  11 ;  101 
Id.  568 ;  71  la.  386 ;  13  Pac.  8 ;  Thompson  on  Trials,  ^  2445. 

WOOD,  J.  Appellant  was  convicted  on  an  indict- 
ment charging  him  with  the  oflPense  of  selling  intoxicating 
liquor,  sentenced  to  one  year  imprisonment  in  the  peni- 
tentiary, and  this  appeal  is  from  that  judgment. 

Among  others  the  court  gave  the  following  instruc- 
tion: 

**3.  You  are  instructed  that  under  the  law  the  de- 
fendant has  the  right  to  testify  in  his  own  behalf ;  but  his 
credibility  and  the  weight  to  be  given  to  his  testimony  are 
matters  exclusively  for  the  jury.  In  weighing  the  testi- 
mony of  the  defendant  in  this  case,  you  have  the  right  to 
take  into  consideration  his  manner  of  testifying,  the  rea- 
sonableness or  unreasonableness  of  his  account  of  the 
transaction,  and  his  interest  in  the  result  of  your  verdict, 
as  affecting  his  credibility.  You  are  not  required  to 
blindly  receive  his  testimony  as  true,  but  are  to  consider 
whether  it  is  true  and  made  in  good  faith,  or  only  for  the 
purpose  of  avoiding  conviction.  *' 

The  only  question  presented  on  this  appeal  is  whether 
or  not  the  court  erred  in  giving  the  above  instruction. 

In  Vaugha/n  v.  State,  58  Ark.  353,  Vaughan  had  ap- 
pealed from  a  judgment  convicting  him  of  murder  in  the 
first  degree,  and  one  of  his  assignments  of  error  was  that 
the  court  erred  in  giving  an  instruction  identical  with  the 
instruction  above  set  out.  The  court  also,  in  the  same 
case,  in  an  instruction  following  the  above,  told  the  jury 
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thaty  '^nowhere  in  these  instructionB  does  the  court  mean 
that  you  are  to  disregard  the  testimony  given  by  any  wit- 
ness in  this  case.  That  is  a  matter  solely  with  the  jury, 
and  it  is  not  within  the  province  of  the  court  to  tell  the 
jxuy  what  weight  you  should  give  to  the  testimony  of  any 
witness."  There  was  also  the  usual  general  charge  as  to 
the  credibility  of  witnesses. 

In  refusing  to  reverse  for  the  alleged  error  in  giving 
the  above  instruction^  the  court  said:  ''The  instruction, 
when  standing  alone,  can  not  be  reasonably  and  fairly 
construed  as  tending  to  discredit  the  defendant's  testi- 
mony before  the  jury.  But,  when  taken  in  connection 
with  the  one  following  it,  every  possible  or  imaginary  ob- 
jection is  removed.  The  law,  as  announced  in  this  in- 
struction, has  been  approved  by  the  Supreme  Courts  of 
other  States."    And  many  authorities  are  cited. 

The  Vaughan  case  was  carefully  considered  by  us 
and  the  authorities  for  and  against  the  ruling  in  giving 
the  above  instruction  in  existence  at  that  time,  so  far  as 
we  had  them  before  us,  were  thoroughly  examined  and  we 
deliberately  reached  the  conclusion  that  there  was  no 
error  in  granting  the  instruction,  in  connection  with  the 
other  instructions  on  the  question  of  the  credibility  of 
witnesses  in  that  case.  We  said:  **It  is  proper  for  the 
jury,  in  considering  the  weight  to  be  given  to  the  testi- 
mony of  the  defendant,  to  consider  the  interest  he  has  in 
the  result  of  the  suit.  Nor  should  they  receive  it  blindly 
as  true,  but  consider  whether  it  is  true  and  made  in  good 
faith,"  etc. 

We  added  this  cautionary  suggestion,  however,  for 
the  benefit  of  trial  courts  in  the  future :  **  Because  of  the 
difficulty,  however,  in  so  framing  an  instruction,  where 
the  defendant's  name  is  mentioned  at  all,  as  not  to  give 
his  testimony  undue  prominence,  either  for  or  against 
him,  it  would  be  better  for  trial  judges  to  let  him  pass, 
with  all  the  other  witnesses,  under  the  purview  of  a  gen- 
eral charge  as  to  the  credibility  of  all  the  witnesses,  leav- 
ing to  the  attorneys  in  argument  to  call  the  attention  of 
the  jury  to  any  peculiar  facts  applicable  to  any  particular 
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witness."  Trial  judges,  however,  have  not  always  fol- 
lowed the  suggestion  there  made  as  to  the  better  practice 
in  regard  to  mentioning  specifically  the  name  of  the  de- 
fendant, and  consequently  the  instruction  in  the  above 
form  has  reached  us  in  several  eases  since  the  Vaughan 
case  was  decided.  For  instance,  Jones  v.  State,  61  Ark. 
88,  and  Hamilton  v.  State^  62  Ark.  543,  both  convictions 
for  murder  in  the  first  degree,  and  Weatherford  v.  State, 
78  Ark.  36,  a  conviction  of  murder  in  the  second  degree. 
In  these  cases  this  court  adhered  to  the  doctrine  an- 
nounced in  Va/ughan  v.  State,  supra^  and  refused  to  re- 
verse for  alleged  error  in  granting  instructions  identical 
with  the  one  above  quoted. 

In  Hamilton  v.  State,  supra.  Judge  BroDicK,  speaking 
for  the  court,  answering  the  argument  of  appellant's 
counsel  that  an  instruction  in  the  above  form  was  preju- 
dicial to  the  appellant  because  of  the  fact  that  it  singled 
him  out  from  the  rest  of  the  witnesses,  said:  **We  think 
that  this  contention  is  not  tenable.  In  the  first  place,  a 
defendant  on  trial  is  already  singled  out  by  the  indict- 
ment, and  the  fact  that  he  is  on  trial  and  directly  inter- 
ested in  the  result.  His  position  in  the  trial  has  already 
singled  him  out,  and  for  this  very  reason  it  may  be  nec- 
essary in  some  cases  to  give  an  instruction  on  this  point." 
Then  after  illustrating,  the  learned  justice  continues: 
**The  defendant  has  the  right  to  testify,  and  the  jury 
should  give  his  testimony  the  same  impartial  considera- 
tion that  they  accord  to  the  testimony  of  other  witnesses. 
They  should  not  arbitrarily  disregard  what  he  testifies, 
simply  because  he  is  the  defendant,  nor,  on  the  other 
hand,  are  they  required  blindly  to  receive  a  fact  as  true 
because  he  says  it  is  true;  J)ut  they  are  to  consider  his 
testimony  in  connection  with  the  other  facts  in  proof,  in 
order  to  determine  whether  his  statements  are  true  and 
made  in  good  faith,  or  made  only  to  avoid  conviction. 
The  jury  are  the  exclusive  judges  of  the  weight  of  such 
testimony.  In  considering  the  degree  of  credit  to  be  given 
it,  they  may  take  into  consideration  his  appearance  and 
manner  while  testifying,  the  reasonableness  or  unreason- 
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ableness  of  his  statements,  and  his  interest  in  the  result 
of  the  verdict.  After  a  due  consideration  of  his  testi- 
mony, in  connection  with  the  other  evidence  in  the  case, 
they  should  give  it  such  weight  as  they  may  deem  it  enti- 
tled to  receive,  their  sole  object  being  to  ascertain  the 
truth.  We  do  not  see  that  an  instruction  on  this  point 
would  prejudice  either  the  State  or  the  defendant,  but,  as 
jurors  are  not  always  highly  intelligent,  it  might  in  some 
cases  avoid  confusion  in  their  minds,  and  tend  to  promote 
the  ends  of  justice. '  * 

Learned  counsel  for  the  appellant  strongly  insists 
that  the  court  is  in  error  in  its  former  opinions  and  that 
these  should  be  overruled  and  the  instruction  condemned 
as  reversible  error  because  in  conflict  with  that  clause  of 
the  Constitution  which  provides:  ** Judges  shall  not 
charge  juries  with  regard  to  matters  of  fact,  but  shall  de- 
clare the  law.*'  Counsel  manifests  much  zeal  on  behalf 
of  his  client  in  earnestly  urging  the  court  to  reconsider 
the  question  long  since  put  at  rest  by  our  numerous 
former  opinions,  and  to  declare  the  opposite  view  from 
that  expressed  in  those  cases  to  be  the  law  in  this.  Coun- 
sel also  has  displayed  considerable  industry,  when  judged 
by  the  array  of  authorities  which  he  has  cited  in  his  brief 
as  supporting  his  contention;  he  has  presented  nothing 
new,  however. 

We  are  aware  that  there  is  a  contrariety  of  view  as  to 
the  correctness  and  propriety  of  the  above  instruction,  as 
evidenced  by  decisions  in  various  American  courts  of  last 
resort,  but,  having  already  carefully  gone  over  the  sub- 
ject in  several  cases  and  deliberately  decided  the  matter 
contrary  to  the  contention  of  counsel,  we  must  respect- 
fully decline  to  enter  further  upon  a  review  of  these  au- 
thorities and  adhere  to  our  former  decisions  as  being  con- 
sonant with  the  better  reason,  and  also,  we  believe,  with 
the  weight  of  authority  upon  the  subject. 

In  at  least  one  of  the  cases  strongly  relied  upon  by 
counsel  for  appellant,  the  opinion  was  by  a  divided  court, 
the  majority  opinion  condemning  the  above  instruction  as 
reversible  error,  being  concurred  in  by  three  of  the  five 
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justices  taking  part  in  the  decision  of  the  case.  SUite  v. 
Evans,  183  S.  W.  (Mo.)  1059.  One  of  the  judges,  dissent- 
ing from  the  view  of  the  majority  in  condemning  the  in- 
struction in  the  above  form  as  reversible  error,  said: 
**Such  an  instruction  is  comparatively  innocuous,  since 
it  but  tells  the  jury  that  they  may  do  the  identical  thing 
which  they  would  do  without  being  told."  Thus  repeat- 
ing, in  part,  almost  the  identical  language  used  by  Judge 
RiDDicK  in  delivering  the  opinion  of  the  court  in  Hamil- 
ton V.  State,  supra,  holding  that  the  giving  of  such  in- 
struction was  not  reversible  error.  The  unanswerable 
reasoning  in  that  case  of  one  of  the  greatest  judges  that 
ever  adorned  this  bench  should  settle  forever  the  ques- 
tion in  this  State. 

There  is  no  error  in  the  record,  and  the  judgment  is 
therefore  aflBrmed. 


Cooper  v.  Kelly. 

Opinion  delivered  October  22, 1917. 

1.  Trial— PERSONAL  injury  action — examination  op  venirebien  on 
VOIR  dire — connection  with  insurance  company. — It  is  within 
the  province  of  an  atttomey  representing  a  plaintiff  to  question 
veniremen  concerning  their  relation  to  any  casualty  company, 
whom  the  attorney  might  know  or  might  honestly  believe  to  have 
insured  the  defendant  against  loss  from  the  injury  which  the 
plaintiff  had  sustained  at  the  hands  of  the  defendant. 

2.  Trial — ^examination  op  veniremen. — Counsel  will  be  permitted 
to  ask  veniremen  questions  intended  to  elicit  bias  or  prejudice, 
which  would  influence  their  verdict  one  way  or  another,  and  the 
discretion  of  the  trial  court  in  permitting  such  questions  will  not 
be  disturbed  on  appeal  unless  the  court  has  manifestly  abused  its 
discretion. 

8.  Negligence — ^personal  injuries— duty  to  use  ordinary  care. — 
Plaintiff  was  injured  by  being  struck  by  a  team  driven  by  an 
employee  of  defendant.  Held,  instructions  were  proper  which 
told  the  jury  that  it  was  the  duty  of  the  driver  to  use  ordinary 
care  to  avoid  injuring  plaintiff,  and  that  it  was  also  his  duty  to 
use  ordinary  care  to  observe  persons  crossing  the  street,  and  to 
use  such  care  to  avoid  injuring  them. 

Appeal  from  Garland  Circuit  Court;  Scott  Wood, 
Judge;  affirmed. 
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B%9bee,  Pugh  A  B prison,  for  appellant ;  E.  V.  Mitch- 
eU,  of  oounael. 

1.  The  court  erred  in  permitting  counsel  for  plain- 
tiff to  question  tbe  jurors  on  their  voir  dire  in  reference 
to  casualty  and  indemnity  companies,  and  in  permitting 
him  to  make  statements  to  the  effect  that  such  companioB 
insure  against  damages,  etc;  which  line  of  questioning 
and  remarks  were  imprq[)er  and  prejudicial  104  Ark.  1 ; 
114  Id.  542. 

2.  The  instructions  given  on  plaintiff's  theory  were 
erroneous  and  prejudicial.  No&  1  and  2  were  abstract. 
Ill  Ark.  134 ;  116  Id.  284,  291 ;  101  Id.  537. 

3.  The  court  erred  in  refusing  instructions  asked  by 
defendants.  96  Ark.  206;  82  7(2.  499;  97  Je{.  469.  No  neg- 
ligence was  proven  and  the  verdict  is  excessive. 

Rector  db  Sawyer,  for  appellee. 

1.  There  was  no  error  in  permitting  the  voir  dire 
questions  to  jurors.  The  cases  in  104  Ark.  1  and  114  Id. 
542  do  not  apply  here.  The  facts  are  different.  The  ques- 
tions fisked  were  proper  and  no  abuse  of  discretion  by  the 
court  was  shown. 

2.  There  is  no  error  in  the  instructions;  the  verdict 
is  sustained  by  the  evidence  and  is  not  excessive.  29 
Cyc.  570. 

WOOD,  J.  This  suit  was  instituted  by  the  appellee 
against  appellants  to  recover  damages  for  personal  inju- 
ries which  she  alleged  she  sustained  in  January,  1914, 
while  walking  across  Central  avenue,  a  public  highway,  in 
the  city  of  Hot  Springs.  She  alleged  that  the  appellants 
were  doing  a  livery  business  under  the  name  of  Cooper 
Brothers  in  the  city  of  Hot  Springs,  and  were  the  owners 
of  a  vehicle  and  horses  which  were  being  driven  along 
Central  avenue  by  the  servant  of  appellant;  that  such 
servant  so  carelessly  and  negligently  drove  and  managed 
the  horses  that  the  horses  and  vehicle  struck  the  appellee, 
throwing  her  to  the  ground  and  breaking  her  arm  and  in- 
flicting other  severe  injuries,  for  which  she  asked  dam- 
ages in  the  sum  of  $5,000. 
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The  appellants  denied  the  material  allegations  of  the 
complaint,  and  set  np  the  defense  of  contributory  negli- 
gence. 

When  the  selection  of  the  jury  was  begun  counsel  for 
appellee  called  counsel  for  appellant  before  the  court,  out 
of  the  hearing  of  the  jury,  and  announced  that  he  was  in- 
formed and  believed  that  appellants'  counsel  represented 
an  indemnifying  company  which  was  interested  in  the  re- 
sult of  the  suit  and  wanted  to  know  the  name  thereof  so 
he  could  properly  examine  the  jury  on  voir  dire.  Appel- 
lants' counsel  refused  to  give  the  name.  The  court  re- 
fused to  compel  counsel  to  disclose  the  name,  but,  at  ap- 
pellee's request,  announced  that  it  would  permit  counsel 
to  examine  the  jurors  as  to  their  relationship  with  indem- 
nifying companies  so  as  to  determine  the  jurors'  interest. 
Whereupon  counsel  for  the  appellee,  over  the  objection  of 
the  appellants,  asked  one  juror  on  his  voir  dire  whether 
or  not  he  represented  any  accident  or  casualty  insurance 
company,  to  which  question  the  juror  answered,  **No.". 
And  appellee's  counsel  asked  another  juror  whether  or 
not  he  was  under  any  obligation  to  any  accident  insurance 
company  or  was  the  agent  of  any  such  company.  The 
juror  answered,  **No."  And  other  jurors  were  asked, 
**Do  you  know  of  any  accident  company  or  any  agent  of 
such  company  that  has  any  influence  or  control  over  you 
in  the  city  of  Hot  Springs?"  to  which  they  answered, 
**No."  And  another  juror  was  asked  whether  he  knew 
that  parties  in  public  business  were  insured  against  acci- 
dents that  occurred,  and  the  juror  answered,  "Yes.** 
Then  the  juror  was  asked,  **Do  you  know  of  any  insur- 
ance company  or  casualty  company  or  any  agent  of  such 
company,  in  Hot  Springs  or  anywhere  else,  to  whom  you 
are  under  obligations?"  and  the  juror  answered  **No," 
Still  another  juror  was  asked,  **Do  you  know  any  of  these 
accident  casualty  companies?"  and  the  answer  was, 
*  *  Know  all  of  them,  I  suppose. ' '  Question, '  *  They  haven 't 
any  hold  on  you?"  Answer,  **None  that  I  know  of,  no- 
body else." 
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The  rulings  of  the  court  in  permitting  these  questions 
and  answers  are  assigned  as  error,  and  to  sustain  their 
contention  that  these  rulings  are  erroneous',  counsel  for 
appellants  rely  upon  the  cases  of  Pekm  Stave  &  Mfg.  Go. 
V.  Ramey,  104  Art  1,  and  Williams  v.  Ca/ntweU,  114  Ark. 
542. 

In  the  first  mentioned  case,  after  both  parties  had 
announced  ready  for  trial,  and  while  several  members  of 
the  petit  jury  were  in  the  box,  counsel  for  the  plaintiff 
asked  one  of  the  attorneys  for  the  defendant  if  he  repre- 
sented an  insurance  company  in  the  case.  The  attorney 
questioned  answered  that  he  represented  the  defendant. 
The  court  announced  that  that  was  not  an  answer  to  the 
question,  and  upon  the  attorney  declining  to  answer  fur- 
ther the  court  stated  that  he  should  not  appear  in  the 
case,  whereupon  the  attorney  withdrew  from  the  case. 
Upon  the  above  facts  the  court  held  tiiat  the  authority  of 
an  attorney  to  appear  for  a  client  whom  the  attorney 
stated  that  he  represented  could  not  be  challenged  in  the 
above  manner  and  the  attorney  denied  the  right  to  appear 
for  the  client  whom  he  professed  to  represent. 

In  the  above  case  the  attorney  for  the  plaintiff  con- 
tended that  he  propounded  the  questions  to  the  defend- 
ant for  the  purpose  of  ascertaining  who  were  the  inter- 
ested parties  in  order  that  he  might  use  the  information 
to  test  the  qualification  of  the  jurors  on  their  voir  dire. 
In  commenting  upon  this  contention,  the  court  said:  **If 
counsel  for  plaintiff  honestly  and  in  good  faith  thinks  that 
any  of  the  veniremen  is  in  any  way  connected  with  a  cas- 
ualty company  insuring  the  defendant  against  loss  for  the 
injury  complained  of  in  the  case,  he  can  ask  the  jurors  on 
their  voir  dire  relative  to  this.  If,  however,  his  real  pur- 
pose is  to  call  unnecessarily  the  attention  of  the  jury  to 
the  fact  of  the  insurance,  and  thereby  to  prejudice  them 
against  the  defendant's  rights,  then  this  would  be  clearly 
an  abuse  of  this  privilege,  and  should  be  promptly  stopped 
by  the  trial  judge.  In  case  it  appears  that  prejudice  to 
the  rights  of  i^e  defendant  does  result  therefrom,  it 
would  call  for  a  new  trial  or  a  reversal  of  the  judgment 
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on  appeal  In  an  action  by  a  (Servant  again&t  his  master 
for  damages  growing  out  of  a  personal  injury,  it  is  im- 
proper for  tke  jury  to  take  into  oonsideration  l&e  fa^ 
that  the  defendant  is  indemnified  against  a<)cident  to  his 
employees.  Evidence  of  sudi  fact  conld  throw  no  light 
upon  the  issue  involved  in  the  case^  and  would  be  wholly 
iacompetent.  Mie  endeavor,  tiierefore,  by  any  character 
of  practice,  to  press  tmseoessarily  upon  liie  jury's  atten- 
tion the  fact  tlmt  a  defendant  is  indemnified  against  loss 
for  the  injury  which  is  the  subject-matter  of  the  suit  oouH 
only  have  for  its  purpose  the  arousal  of  sympathy  for  the 
one  party  or  prejudice  against  the  other.  Such  action  or 
practice  is  therefore  improper,  and,  if  successful  in  its 
desired  effect,  should  call  for  a  new  trial." 

In  WiUiaMs  V.  Cawtivell,  sttpr€^  the  attorney  for  the 
plaintiff,  not  in  the  presence  and  hearing  of  any  of  the 
Veniremen,  asked  the  attorney  for  the  defendant  if  he  was 
not  the  attorney  for  and  representing  the  Home  Life  and 
Ac<Hdent  Insurance  Oo^any,  and  upon  the  attorney  for 
the  defendant  declining  to  answer,  the  attorney  for  the 
plaintiff  addressed  the  oourt,  in  the  presence  and  hearii^ 
of  the  veniremen,  and  said:  ''Your  Honor,  this  gentle- 
man here  ^indicating  the  attorney  for  defendant)^  in  my 
opinion  and  information,  does  not  represent  the  defend- 
ant, but  represents  an  insurance  company  for  him,  and 
for  the  purpose  <rf  inquiring  from  the  gentleman,  and  for 
that  purpose  only,  as  to  whether  he  is  representing  the  in- 
stirance  company,  I  am  asking,  in  good  faith,  who  his  cli- 
ent is,  and  I  ask  you,  as  you  did  for  me,  and  as  the  Su- 
preme Court  upheld  you  in  doing,  to  require  him  to  state 
who  he  represents."  In  questioning  the  veniremen  as  to 
their  qualifications  as  jurors  the  attorney  for  plaintiff 
asked  each  of  them  if  he  was  in  the  employ  of  the  Home 
Life  and  Accident  Insurance  Company,  and  upon  his  an- 
swering said  question  in  l^e  negative  ihe  court  permitted 
the  attorney  to  ask  each  of  them  ''if  they  or  either  of 
them  expected  to  be  ^nployed  by  tiie  Htntie  Life  and  Acci- 
dent Insurance  Company^  and  if  tibey  were  in  the  employ 
of  any  acddent  insurance  company." 
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In  commenting  upon  the  above  facts  we  said :  *  *  It  is, 
of  course,  true  that  the  trial  judge  must  be  clothed  with 
much  discretion  in  determining  what  questions  may  be 
asked  veniremen  by  an  attorney  or  veniremen  on  their 
voir  dire  as  a  basis  for  challenging  them.  But  that  dis- 
cretion is  subject  to  review,  and  if  it  appears  that  the  at- 
torney's real  purpose  is  to  call  unnecessarily  the  atten- 
tion of  the  jury  to  the  fact  that  a  party  to  the  litigation 
is  insured  against  liability,  such  action  should  be 
promptly  stopped  by  the  trial  judge,  and,  where  it  ap- 
pears that  prejudice  to  the  rights  of  the  defendant  results 
therefrom,  the  judgment  must  be  reversed  on  appeaL  *  *  * 
It  will  be  observed  that  the  appellee's  attorney  appears 
to  have  known  not  only  that  appellant's  attorney  did  rep- 
resent an  insurance  company,  but  to  have  known  the  par- 
ticular company  which  he  represented,  and  his  speech  be- 
fore the  court,  as  well  as  his  questions  to  the  jurors,  ap- 
pears to  us  to  have  unnecessarily  advised  the  jurors  of  the 
fact  that  appellant  was  insured  against  liability  and  that 
he  would  not  be  required  to  pay  any  verdict  which  they 
might  render  against  him.  Information  as  to  any  juror's 
connection  with  any  insurance  company  could  have  been 
obtained  in  a  less  dramatic  manner  by  asking  each  of  the 
jurors  if  he  represented  or  was  connected  with  any  cas- 
ualty company  insuring  employers  against  liability,  or  if 
he  was  connected  with  any  insurance  company,  or  any 
other  proper  question  wMch  might  have  tended  to  dis- 
close whether  any  juror  had  any  bias  or  prejudice  likely 
to  influence  his  verdict  one  way  or  the  other." 

(1)  It  will  be  observed  that  the  facts  in  the  above 
cases  clearly  differentiate  them  from  the  case  in  hand.  In 
those  cases  it  was  manifest  that  the  conduct  of  the  attor- 
ney representing  the  successful  party  and  the  rulings  of 
the  court  were  well  calculated  to  impress  on  the  minds  of 
the  jury  that  the  attorney  ostensibly  appearing  for  the 
defendants  in  the  respective  cases  was  not  really  their 
attorney  but  was  an  attorney  for  an  indemnity  insurance 
company  that  had  insured  the  defendants  against  any  loss 
that  they  might  sustain  on  account  of  such  accidents  as 
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were  therein  complained  of,  and  that  the  defense  was 
really  being  made  for  the  benefit  of  such  indemnity  com- 
pany or  companies.  In  both  of  those  cases  it  is  expressly 
recognized  that  it  is  within  the  province  of  an  attorney 
representing  a  plaintiff  to  question  veniremen  concerning 
their  relation  to  any  casualty  company  whom  the  attorney 
might  know  or  might  honestly  believe  to  have  insured  the 
defendant  against  loss  for  the  injury  which  the  plaintiff 
had  sustained  at  the  hands  of  the  defendant. 

(2)  Trial  courts  must  necessarily  have  a  wide  dis- 
cretion in  permitting  questions  that  are  intended  to  test 
the  competency  of  a  venireman  from  which  the  jury  must 
be  empaneled  to  try  the  cause.  Questions  that  are  in- 
tended to  elicit  any  possible  bias  or  prejudice  that  the 
veniremen  might  have  **  likely  to  influence  his  verdict  one 
way  or  the  other  ^*  are  always  proper,  and  the  rulings  of 
the  trial  court  in  permitting  such  questions  will  never  be 
disturbed  unless  there  is  a  manifest  abuse  of  its  discre- 
tion. The  questions  propounded  to  the  veniremen  in  the 
instant  case  in  and  of  themselves  were  not  objectionable, 
and  the  record  does  not  disclose  anything  in  the  conduct 
of  the  attorney  in  the  manner  of  propounding  the  ques- 
tions, or  other  conduct  on  his  part  aside  from  this,  that 
was  calculated  to  cause  the  jury  to  believe  that  the  de- 
fense was  actually  being  conducted  in  the  interest  of  some 
casualty  insurance  company  instead  of  those  who  were 
named  and  who  appeared  as  defendants  at  the  trial. 

Had  nothing  more  occurred  in  the  above  cases,  relied 
upon  by  the  appellants,  than  the  mere  asking  of  the  ques- 
tions therein  propounded,  doubtless  this  court  would  not 
have  condemned  as  erroneous  and  prejudicial  the  rulings 
of  the  trial  court  in  permitting  such  questions.  Doubtless 
counsel  for  appellees  in  the  instant  case  were  permitted  a 
broad  scope  of  inquiry  concerning  the  veniremen's  con- 
nection with  any  casualty  insurance  company  in  Hot 
Springs  or  elsewhere  by  reason  of  the  conduct  of  the  ap- 
pellant's  counsel  in  refusing  to  discover  whether  or  not  he 
represented  any  casualty  company,  and,  if  so,  in  refusing 
to  divulge  the  name  of  such  company.   Had  such  inf  orma- 
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tion  been  given  to  appellee's  counsel,  we  may  assume  that 
the  court  would  have  restricted  the  inquiry  accordingly. 

While  it  was  improper,  as  held  in  Pekin  Stave  <&  Mfg. 
Co.  V.  Ramey,  supra,  to  interrogate  counsel  in  the  presence 
of  the  veniremen  as  to  whether  he  represented  a  casualty 
company,  and  upon  the  attorney  giving  a  negative  answer 
to  refuse  to  permit  him  to  appear  for  the  defendant,  noth- 
ing of  that  kind  occurred  at  the  trial  of  this  cause.  Al- 
though a  similar  question  was  asked  the  attorney,  which 
he  refused  to  answer,  this  did  not  occur  in  the  presence  of 
the  veniremen,  and  hence  their  minds  could  not  have  been 
prejudiced  thereby. 

(3)  The  court  instructed  the  jury,  over  the  objec- 
tion of  the  appellants,  as  follows : 

**1.  It  was  the  duty  of  the  driver  of  the  hack  to  use 
ordinary  care  to  avoid  injuring  the  plaintiff,  and  if  you 
believe  from  the  preponderance  of  the  evidence  that  he 
failed  in  this  duty  and  plaintiff  was  injured  by  such  fail- 
ure your  verdict  should  be  in  plaintiff's  favor/'  And  told 
them  that,  **  ordinary  care  is  such  care  as  an  ordinarily 
prudent  and  careful  driver  would  have  used  under  the 
circumstances  of  the  case." 

**2.  It  was  the  duty  of  the  driver  to  use  ordinary 
care  to  observe  persons  crossing  the  street  and  to  use  or- 
dinary care  to  prevent  injury  to  such  persons,  and  if  you 
believe  from  a  preponderance  of  the  evidence  that  he  did 
not  use  such  care  and  the  plaintiff  was  injured  as  a  result 
of  his  failure  to  use  such  care,  then  you  should  find  for 
the  plaintiff." 

Appellants  contend  that  these  instructions  were  ab- 
stract, because  they  were  aside  from  the  issue  defined  by 
the  pleadings  and  the  evidence. 

The  issue  as  to  the  alleged  negligence  of  the  appel- 
lants is  raised  by  the  allegations  in  the  complaint  that  the 
servant  of  the  defendants  **so  carelessly  and  negligently 
drove  and  managed  the  horses  and  vehicle"  as  to  strike 
the  plaintiff  and  cause  the  injuries  of  which  she  complains 
and  by  appellants'  answer  denying  such  allegations. 


Digitized  by  VjOOQIC 


14  CooPBB  V.  Kelly.  [131 

Appellants  contend  that  inasmnch  as  the  uncontra- 
dicted proof  showed  that  the  driver  of  the  vehide  saw 
the  plaintiff  when  she  ran  into  the  street,  the  only  issue 
for  the  jury  to  pass  upon  was  whether  the  driver  was  neg- 
ligent in  handling  his  team  after  the  plaintiff  ran  into  the 
street.  This  may  be  conceded  and  still  the  instructions 
complained  of  did  not  i)ermit  the  jury  to  wander  **in  a 
vague  and  boundless  region  of  abstract,''  as  asserted  by 
counsel.  On  the  contrary,  the  instruction  limited  the  jury 
to  the  consideration  of  the  conduct  of  appellants'  hade 
driver  with  reference  to  the  direct  and  proximate  result 
of  such  conduct  as  it  affected  appellee  on  the  occasion 
when  she  was  crossing  the  public  street,  and  when  he,  at 
the  same  time  and  place,  was  driving  appellants'  hack 
upon  such  street.  The  allegation,  in  short,  was  that  ap- 
pellants'  driver  on  that  occasion  so  negligently  drove  and 
managed  the  horses  that  he  struck  and  injured  the  plain- 
tiff. The  instruction  very  correctly  told  the  jury  tiiat  it 
was  the  duty  of  the  driver  to  use  ordinary  care  to  ob- 
serve persons  crossing  the  street  to  prevent  injury  to 
such  persons. 

It  certainly  constituted  negligent  driving  if  appel- 
lants'  hackman  failed  to  exercise  ordinary  care  to  observe 
appellee  while  she  was  crossing  the  street,  if  by  reason  of 
such  failure  he  ran  upon  and  injured  her.  It  would  also 
constitute  negligence,  even  though  the  hackman  exercised 
ordinary  care  to  discover  the  appellee,  if,  after  discover- 
ing her,  he  had  failed  to  exercise  ordinary  care  in  manag- 
ing his  team  and  vehicle  so  as  to  avoid  the  injury  to  her. 

The  issues  of  negligence  and  contributory  negligence 
were  submitted  to  the  jury  under  instructions  whidh  de- 
clared the  law. 

Appellants  contend  that  there  was  no  evidence  to  sus- 
tain the  verdict.  It  could  serve  no  useful  purpose  to  set 
out  and  discuss  in  detail  the  evidence.  After  carefully 
examining  it,  we  have  reached  the  conclusion  that  the 
issues  of  negligence  and  contributory  negligence  were, 
under  the  evidence,  questions  for  the  jury,  and  as  the  jury 
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were  properiy  instructed  upon  these  issues,  the  verdict  in 
favor  of  the  ajipellee  here  is  conclusive. 
Affirmed. 


£.  A.  Lanqb  Mbdioal  Compajty  v.  Joblubov. 
Opinion  delivered  October  22, 1917. 

ViNDtt  AND  FU0OHASB— CONTKACT  JXtt  SALfi  OF  lOHNtCAL  SUPPLIES  TO 

BE  BI80U>< — Contract  between  appellant  and  appellee  held  to  con- 
ttitute  a  sale  of  medical  supplies  to  be  resold  by  the  appellee,  and 
not  to  create  'die  rdation  of  principal  and  agent,  and  that  appel- 
lee was  Mable  for  a  fttilure  to  pay  ai^>^lant  for  the  goods  Miv- 
eiiBd  to  him. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks,  Judge;  reversed. 

A.  Lu  Barber  and  8Uas  W.  Rogers,  for  appellant 
L  The  contract  was  unambiguous  and  the  goods 
Fere  sold  to  Johnson  outright.  The  evidence  is  conclu- 
sive of  a  sale.  168  a  W.  290;  182  Mo.  App.  140;  180  S. 
W.  21;  163  Id.  662;  115  Ark.  166;  124  Id.  539;  166  S.  W. 
162;  126  Ark.  597. 

2.  The  court  erred  in  its  instructions  to  the  jury. 
Cases  supra. 

Troy  W.  Lewis,  for  appellees. 

1.  The  jury  found  that  tiie  contract  was  one  of 
agoicy,  and  the  ^dence  supports  the  verdict  187  S.  W. 
653.   llie  contracft  was  ambiguous.   4  Mass.  205. 

2.  There  is  no  error  in  thd  instructions.  No  objec- 
tions were  made  to  any  of  the  evidence.  There  was  only 
a  question  of  fact,  and  the  verdict  settles  it.  19  Fed.  405 ; 
35  Id.  711;  36  Id.  657;  28  Ark.  50;  18  S.  W.  172;  157  Fed. 
656 ;  90  Ark.  23 ;  124  U.  S.  510 ;  11  S.  W.  518.  The  verdict 
is  candusive  on  appeal.  17  Ark.  478,  385;  19  Id.  117;  51 
Id.  496 ;  55  Id.  31 ;  89  Id.  534,  and  many  others. 

E.  C.  Locklar,  for  appellee  Mitchell  adopts  the  brief 
of  appellees  by  Troy  W.  Lewis. 
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SMITH,  J.  This  litigation  arose  out  of  a  bond  exe- 
cuted by  appellees  to  guarantee  the  performance  of  the 
following  contract : 

**This  agreement,  made  this  22d  day  of  November, 
A.  D.  1913,  at  De  Pere,  Wisconsin. 

**  Witnesseth,  that  whereas,  James  C.  Johnson  of  Lit- 
tle Bock,  Arkansas,  desires  to  purchase  of  the  A.  E. 
Lange  Medical  Company  of  De  Pere,  Wisconsin,  on  credit 
and  at  salesman's  wholesale  prices,  to  sell  again  on  his 
own  account  to  consumers  in  the  following  territory,  ex- 
cepting the  incorporated  municipalities  located  therein, 
Pulaski  County,  State  of  Arkansas,  its  medicines,  ex- 
tracts, spices,  soaps,  toilet  articles,  perfumes,  stock  and 
poultry  preparations  and  other  articles  furnished  by  it, 
paying  his  account  for  such  goods  in  installments  as  here- 
after provided. 

**  Therefore,  he  hereby  agrees  to  sell  no  other  arti- 
cles than  those  sold  him  by  said  company  and  to  have 
no  other  business  or  employment. 

**He  further  agrees  to  pay  said  company  for  all  arti- 
cles purchased  under  this  contract  the  current  wholesale 
prices  of  such  articles  by  remitting  in  cash  each  week  to 
said  company  an  amount  equal  to  at  least  the  wholesale 
prices  of  such  goods  as  sold  for  cash  and  collected  for  by 
him,  in  accordance  with  the  provisions  of  the  weekly  re- 
port blank  of  said  company,  and  for  that  purpose  as  evi- 
dence of  good  faith  he  shaU  submit  to  said  company  com- 
plete itemized  weekly  reports  of  his  business,  provided, 
however,  if  he  pays  this  account  in  full  on  or  before  the 
15th  day  of  said  month  he  shall  be  allowed  a  discount  of 
six  per  cent.  (6%)  from  current  wholesale  prices. 

^^At  its  option  the  company  shall  also  sell  him  on 
credit  a  wagon  selected  from  its  current  catalogue  of 
Lange 's  wagons  and  charge  same  to  his  account,  less  any 
cash  payment  he  may  make,  at  the  regular  time  price 
quoted  in  catalogue,  for  which  he  agrees  to  pay  within  a 
reasonable  time  by  making  special  remittance  on  his  ac- 
oonnt. 
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**When  the  sale  or  purchase  of  articles  under  this 
contract  shall  be  permanently  discontinued  for  any  rea- 
son or  upon  notice  given  by  either  party  it  is  therefore 
terminated,  and  he  further  agrees  to  settle  in  cash  within 
a  reasonable  time  for  balance  due  said  company  on  ac- 
count. 

**The  company  further  agrees  to  repurchase  from 
him  at  termination  of  this  contract  and  at  salesman's 
wholesale  prices  then  current,  such  of  its  articles  as  he 
has  on  hand  and  returned  to  them  by  freight  prepaid  to 
De  Pere,  Wisconsin,  in  as  good  salable  condition  as  when 
originally  sold  him.  Unless  prevented  by  strikes,  fires, 
accidents  or  causes  beyond  its  control,  said  company 
agrees  to  fill  and  deliver  on  board  cars  at  De  Pere,  Wis- 
consin, his  reasonable  orders,  provided  his  account  is  in 
satisfactory  condition,  and  to  charge  all  articles  sold  him 
under  this  contract  to  his  account  at  current  salesman's 
wholesale  prices,  also  to  notify  him  promptly  of  any 
change  in  wholesale  prices. 

' '  The  company  further  agrees  to  exchange  new  goods 
for  all  of  its  articles  used  to  the  trial  mark  only,  also  such 
other  of  its  articles  as  said  company  may  hereafter  au- 
thorize, in  writing  to  be  placed  on  trial,  same  to  be  re- 
turned to  them  in  compliance  with  such  written  author- 
ity, and  by  freight  prepaid  to  De  Pere,  Wisconsin. 

*'The  company  further  agrees  to  allow  credit  for  all 
freight  charges  on  its  shipments  going  into  the  States  of 
Wisconsin,  Minnesota,  Iowa,  Illinois,  Indiana,  Michigan 
and  Ohio,  and  to  allow  credit  equal  to  one-half  the  freight 
charges  on  its  shipments  going  into  all  other  States,  xm- 
less  otherwise  specified  by  said  company,  provided,  that 
no  shipment  shall  weigh  less  than  one  hundred  pounds. 

**The  company  also  agrees  to  give  salesman  credit 
for  all  mail  orders  going  from  them  into  the  said  sales- 
man's territory  after  first  deducting  salesman's  whole- 
sale price  and  expenses  of  delivering. 

**Said  company  further  agrees  to  furnish  him  free 
of  charge  at  De  Pere,  Wisconsin,  report  blanks,  order 
blanks,  advance  cards,  printed  return  envelopes  for  his 
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use,  also  to  famish  him  free  of  oharge  after  he  has  or- 
dered goods,  oar  monthly  sales  letter,  selling  suggestions 
and  such  other  booklets  and  letters  as  they  may  issue  from 
time  to  time  as  to  the  best  methods  of  selling  to  consum- 
ers, sueh  goods  as  purchased  by  him,  but  it  is  expressly 
agreed  that  nothing  contained  in  such  letters,  bocdcs  or 
suggestions  and  advice  shall  be  construed  as  in  any  way 
modifying  the  terms  of  this  contract. 

^^This  contract  is  subject  to  acceptance  at  the  home 
office  of  the  company  and  is  to  continue  in  force  as  l<mg 
as  his  account  and  the  amount  of  his  purchases  remain 
satisfactory  to  said  company,  or  until  terminated  as  pro- 
vided above ;  provided,  however,  that  said  James  C.  John- 
•on,  or  his  guarantors,  may  be  released  from  this  contract 
at  any  tame  by  paying  in  cash  the  balance  due  said  com- 
pany on  account. 

*^'K  A.  Lange  Medical  Company, 
**By  B.  a  Frendi, 
'' President  and  Manager. 

'^  James  C.  Johnson. 
^^ Salesman  sign  here  in  ink  or  indelible  pencil" 

Pursuant  to  this  contract,  goods  were  shipped  to 
Johnson^  which  have  not  been  paid  for,  the  amount  of 
which  is  not  questioned. 

It  was  contended  by  appellant  in  tiie  trial  of  the  cause 
in  the  court  below  that  the  contract  sued  on  was  one  for 
the  sale  of  goods,  while  it  was  contended  by  appellees 
that  <he  contract  is  so  ambiguous  that  its  true  meaning 
could  not  be  ascertained  exc^t  when  it  is  interpreted  by 
the  conduct  of  the  parties  in  the  performance  of  its  pro- 
visi<m& 

It  was  shown  at  the  trial  that  the  appellant  company 
had  from  two  hundred  to  seven  hundred  representatives 
tiiroughout  the  country,  and  that  aj^ellee  Johnson  was 
required  to  make  regular  reports  of  the  progress  of  his 
sales.  One  of  these  reports  covered  cash  sales,  another 
report  was  made  on  collections,  and  another  of  goods  sold 
on  credit,  while  a  monthly  report  was  made  of  the  ffoods 
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on  hand;  and  that  the  goods  were  sold  at  a  price  fixed  by 
appellant ;  and  that  Johnson  made  duplicate  slips  of  every 
Bale,  one  of  which  was  given  to  the  purchaser,  and  the 
other  was  kept  by  himself  for  use  in  making  up  his  re- 
ports; and  he  was  allowed  to  sell  his  goods  only  in  the 
rural  parts  of  Pulaski  County,  another  salesman  having 
the  exclusive  right  to  sell  in  the  cities  of  Little  Bock  and 
Argenta;  and  that  Johnson  was  encouraged  to  sell  his 
goods  on  credit,  and  that  he  did  so,  and  was  unable  to 
make  collections,  and  that  this  failure  to  collect  caused 
him  to  fall  behind  in  his  accounts.    The  literature  sent 
out  by  appellant  to  Johnson  promised  him  credit  for  all 
mail  orders  received  in  his  territory ;  but  there  appears  to 
have  been  no  such  orders.   Johnson  was  furnished  with  a 
book  containing  109  pages  of  printed  matter,  consisting 
principally  of  price  lists.    There  was  stamped  on  the  fly- 
leaf of  the  book  this  statement :    ^'  This  book  sold  only  to 
Lange's  salesmen.    The  price  $5  charged  will  be  credited 
upon  return  of  this  book  to  us,  regardless  of  its  condition, 
when  the  salesman  discontinues  as  a  Lange  's  agent ' '   All 
of  this  matter  was  introdnced  over  the  objection  and  ex- 
ception of  appellant.    There  was  some  other  evidence,  but 
we  have  stated  substantially  the  evidence  which  appellees 
say  show  the  relation  between  the  parties  to  have  been 
that  of  principal  and  agent 

It  was  shown,  and  not  denied,  that  appellant  was  a 
foreign  corporation,  and  had  not  complied  with  the  laws 
of  this  State  permitting  such  corporations  to  do  business 
in  tibds  State. 

The  court  submitted  to  the  jury  the  question  whether 
the  contract  between  appellant  and  Johnson  was  one  cre- 
ating the  relation  of  vendor  and  vendee,  or  that  of  princi- 
pal and  agent 

The  jury  returned  a  verdict  reciting  a  finding  that 
Johnson  was  the  agent  of  appellant  and  that  on  that  ac- 
count they  had  found  for  appellees  (defendants). 

We  have  been  called  upon  recently  to  construe  sev- 
eral contracts  more  or  less  similar  to  the  one  set  out 
above,  and  we  have  recognized  each  of  these  cases  as  pre- 
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senting  a  close  question  as  to  whether  or  not  there  was 
any  such  ambiguity  as  made  it  proper  for  the  court  to 
submit  its  interpretation  to  the  jury.  The  first  of  these 
cases  was  that  of  Clark  v.  Watkins  Medical  Co.,  115  Ark. 
166,  where  we  held  that  the  record  presented  a  question 
for  the  jury,  and  reversed  the  judgment  of  the  court  di- 
recting a  verdict  for  the  medicine  company  upon  the  the- 
ory that  the  contract  was  one  of  bargain  and  sale,  and  not 
one  creating  the  relation  of  principal  and  agent.  We  had 
the  same  contract  before  us  in  the  case  of  Watkins  Med- 
ical  Co.  V.  WUUanvs,  124  Ark.  539,  and  reaffirmed  our  opin- 
ion in  the  earlier  case.  We  had  a  somewhat  similar 
contract  before  us  in  the  case  of  Rawleigh  Medical  Co.  v. 
Holcomb,  126  Ark.  597,  and  we  set  out  in  the  opinion  in 
that  case  the  conduct  of  the  parties  in  the  execution  of  its 
provisions,  and  announced  our  conclusion  to  be  that  the 
contract  was  one  of  bargain  and  sale,  and  not  one  creat- 
ing the  relation  of  principal  and  agent. 

It  appears  from  this  record  that  Johnson,  and  other 
similar  representatives,  were  sometimes  designated  in  ap- 
pellant's printed  matter  as  agent,  while  at  other  times  he 
was  referred  to  as  salesman ;  but  we  said  in  the  opinions 
in  the  eases  above  cited  that  the  mere  designation  of  one 
as  an  agent  did  not  make  him  such,  and  that  one  might 
sell  his  goods  to  whom  he  pleased,  and  might  prescribe 
exactions  in  regard  to  the  price  to  be  diarged  and  the 
manner  of  reselling  without  changing  the  character  of  the 
transaction  as  a  sale. 

We  find  in  this  record  no  evidence  tending  to  show 
that  the  intention  of  the  parties  to  the  contract  set  out 
above  was  to  create  the  relation  of  principal  and  agent 
which  did  not  appear  in  the  case  of  Medicine  Co.  v.  HoU 
convhe,  supra,  and  this  case  must,  therefore,  be  ruled  by 
that  rather  than  by  the  earlier  cases  cited  above,  and  we 
hold,  therefore,  that  the  evidence  set  out  above,  though 
all  of  it  be  competent,  does  not  create  the  relation  of  prin- 
cipal and  agent  when  considered  in  connection  with  the 
written  contract  into  which  the  parties  had  entered. 
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There  was  evidence  on  the  part  of  one  of  the  sureties 
that  he  had  been  induced  to  sign  the  bond  by  reason  of 
fraudulent  representations  in  regard  to  the  diaracter  of 
the  obligation  he  was  assuming.  This  fraudulent  repre- 
sentation is  said  to  consist  in  the  statement  contained  in  a 
letter  from  the  appellant  company  to  Johnson^  to  the 
effect  that  the  bond  merely  guaranteed  Johnson's  honesty 
and  good  faith.  But  the  contention  can  not  be  sustained 
for  two  reasons.  The  first  is,  that  the  terms  of  the  bond 
are  plain  and  unambiguous,  and  no  contention  is  made 
that  the  surety  was  prevented  from  reading  the  bond,  or 
that  he  did  not  know  what  its  provisions  were  when  he 
signed  it.  The  contention  of  the  surety  can  not  be  sus- 
tained for  the  second  reason  that  the  alleged  false  repre- 
sentation is  not,  in  fact,  false.  The  sureties  undertook  to 
^  ^guarantee,  jointly  and  severally,  the  honest  and  faith- 
ful performance  of  the  said  contract."  And  it  was  not  a 
faithful  performance  of  the  contract  for  Johnson  to  sell 
the  goods  to  persons  who  would  not  pay  for  them.  If  the 
contract  was  one  of  bargain  and  sale — and  we  so  hold — 
then  Johnson  had  the  right  to  sell  the  goods  for  cash  or  on 
credit,  as  the  contract  contained  no  stipulation  to  the  con- 
trary, but  he  alone  could  exercise  a  discretion  as  to  whom 
credit  should  be  extended,  and  it  would  not  have  been  a 
faithful  performance  of  the  contract  for  Johnson  to  sell 
to  any  one  who  would  not  pay,  for  the  purpose  of  increas- 
ing his  profits  if,  perchance,  the  purchaser  should  pay, 
while,  by  so  selling  his  wares,  he  was  imposing  upon  the 
company  the  risk  of  loss  if  payment  were  not  made. 

We  conclude,  therefore,  that  the  sureties  are  not  ex- 
onerated from  liability  under  the  bond,  and  the  judgment 
of  the  court  below  will  be  reversed  and  judgment  will  be 
entered  here  for  $633.23,  and  interest,  the  amount  sued 
for. 
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SmIX]?  v.  BoTVTON  IjAKD  &  LUHBBB  OOMPANY. 

Opinion  delivered  October  22, 1917. 

1.  GOVBNANTflk^UlBT  EN JOYMUNT— ABBACH— SVICTIONw— A  fareach  Of 

a  covenant  of  warranty  of  quiet  enjoyment  does  not  occur  until 
eviction. 

2.  Adverse  possession — payment  of  taxes  foe  seven  ybabs. — ^The 
payment  of  taxes  for  seven  years,  continuously,  upon  wild  land 
amounts  to  possession  (Kirby's  Digest,  I  5057),  and  where  a 
grantor  holds  land  in  that  manner,  a  covenant  of  quiet  enjoyment 
to  his  grantee  is  not  broken  until  the  actual  eviction  of  the 
grantee. 

3.  Covenants  op  wabranty— constructive  possession^eviction. — 
One  who  holds  land  by  virtue  of  the  payment  of  taxes  under  sec- 
tion 5057  of  Kirby's  Digest,  is  evicted,  when  a  court  of  competent 
jurisdiction  declares  another  title  paramount  to  his. 

4.  Covenant  of  warranty— breach — ^damages. — ^Where  the  grantee 
has  be^  evicted,  and  has  purchased  the  outstanding  title^  under  a 
covenant  of  warranty  he  may  recover  from  his  grantor  what  it 
cost  him  to  buy  in  the  outstanding  title,  not  exceeding  the  pur- 
chase price,  but  he  can  not  recover  court  costs  and  attorney's  fees 
unless  he  notified  his  covenantor  of  the  adverse  claim,  in  order 
that  the  covenantor  might  come  in  and  defend. 

Appeal  from  Greene  Circuit  Court;  R.  H.  Dudley, 
Judge;  reversed. 

L.  C.  Going  and  Block  <&  Kirsch,  for  i^pellant 
1.  There  is  but  a  single  question  involved.  Where 
wild  and  unimproved  lands,  on  which  the  grantor  has  paid 
taxes  under  color  of  title,  are,  after  the  passage  of  the 
seven  years^tax  payment  statute  (Kirby's  Digest,  ^  5057) 
conveyed  by  deed  containing  the  statutory  covenants  of 
warranty,  is  the  breach,  if  there  be  a  paramount  out- 
standing title,  instantaneous,  or  is  it  postponed  xmtil  that 
title  is  asserted?  In  other  words,  does  the  statute  of  lim- 
itations in  such  case  date  from  delivery  of  the  deed,  or 
from  the  hostile  assertion  of  a  paramount  daim?  Our 
contention  is  the  latter. 

Under  Kirby's  Digest,  §  731,  the  words  ** grants  bar- 
gain and  sell''  import  seizin  in  fee,  good  right  and  power 
to  convey,  premises  free  from  incumbrance  and  quiet  en- 
joyment.   98  Ark.  503;  15  Id.  289.    The  first  three  are 
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perional  laml  do  fiot  ran  vnih  the  land  and  are  broken,  if 
at  an,  as  soon  a6  Made.  1  Ark.  313 ;  90  J<{.  363.  Tbex^ov- 
enant  of  qniet  enjoyment  ttmd  with  the  land  and  is  trans- 
ferable to  an  assignee.  1  Ark.  313.  It  is,  in  e£Fect,  a 
covenant  of  g<eneral  warraiity.  98  Ark.  504;  Tiedeman, 
Beal  Property  (3  ed.),  §  618.  It  is  broken  by  a  disturb- 
ance of  possession,  or  expulsion  or  eviction  by  one  having 
paramount  title.  It  conoems  the  possession,  not  the  title. 
7  B.  C.  L.  1145, 1159;  2  Am.  Bep.  456.  Appellee,  to  sus- 
tain its  contention  that  the  breach  was  inmiediate  and 
that  the  statute  of  limitations  started  from  the  date  of 
the  deed  in  Mav,  1906,  relies  on  74  Ark.  348  and  98  Id.  367. 

But  here  uie  deed  was  executed  July  12, 1898,  before 
the  passage  of  the  seven  years  statute  of  tax  payment 
Even  if  applicable  by  reason  of  retroactive  provisions, 
the  opinion  nowhere  indicates  that  it  was  ever  called  to 
the  attention  of  the  coutt.  These  cases  do  not  apply.  7 
B.  C.  L.  1151;  59  Ark.  626;  19  Kan.  539;  33  Ark.  593; 
Tiedeman,  Beal  Prop.  (3  ed.),  §  619.  One  who  pays  taxes 
on  wiM  laiid,  under  color  of  title,  is  deemed  in  possession 
tiiereof,  and  seven  years'  payment  successively  amounts 
to  an  investiture  of  title.  74  Ark.  S02-,  83  Id.  154;  109  Id. 
281. 

Here  no  eviction  occurred  until  1914,  and  the  suit  is 
not  barired.    7  B.  0.  L.  1150. 

2.  The  measure  of  damages  is  settled  in  53  Am.  St. 
120.  AppeHant  paid  $1,600  and  litigated,  after  due  no- 
tice, in  good  faith  incurring  an  expense  of  $300  for  attor- 
ney's  fees  and  $64  costs.  He  bought  in  the  land  for 
$1,^9.89  and  should  have  judgment  therefor  plus  attor- 
ney's f^seiB  axA  costs.    Supra. 

Jones,  Hocker,  Stdlivan  <&  Angert,  of  St  Louis,  for 
i^pellee. 

1.  The  only  question  is  as  to  the  covenant  of  quiet 
enjoym^ftt  and  when  did  the  rig^t  of  action  accrue 
thereout  Klrby's  Digest,  §  731;  74  Ark.  350;  98  Id.  369. 
The  action  accrued  on  the  making  of  the  deed  and  the 
action  is  barred.  16  Ark.  154;  31 /d.  364;  47  Zel.  170;  94 
7(1.438;  85  7(2. 484. 
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2.  Attorney's  fees  can  not  be  recovered  nnless  the 
covenantor  is  given  due  notice.  20  Ark.  250;  132  N.  C. 
268;61L.B.  A.  772.    None  was  given. 

3.  The  bar  was  complete  when  the  action  was  com- 
menced and  no  recovery  can  be  had.    Cases  supra. 

HUMPHREYS,  J.  AppeUant  brought  suit  on  the 
12th  day  of  March,  1917,  in  the  Greene  Circuit  Court  to 
recover  damages  in  the  sum  of  $1,824.79  on  account  of  an 
alleged  broken  statutory  covenant  for  quiet  enjoyment, 
implied  in  a  certain  deed  of  ** grant,  bargain  and  sell,''  of 
date  May  22, 1906,  executed  by  appellee  to  appellant,  con- 
veying the  following  wild  and  unimproved  land  in  Cross 
County,  Arkansas,  to  wit :  TJie  southwest  quarter,  section 
27,  township  9  north,  range  5  east. 

Appellee  interposed  the  five-year  statute  of  limita- 
tions as  a  defense  to  the  cause  of  action. 

In  the  spring  of  1914,  Elizabeth  Brinkley  Currier  re- 
covered the  land  from  appellant's  grantee  on  a  para- 
mount title  to  the  title  passed  by  the  deed  from  appellee 
to  appellant  of  date  May  22, 1906.  On  June  1  thereafter, 
appellee's  grantee,  Northern  Ohio  Cooperage  &  Lumber 
Company,  purchased  the  outstanding  paramount  title  for 
$1,459.89.  Appellant  was  vouched  to  defend  the  suit 
brought  by  Mrs.  Currier  which  he  did  at  an  expense  of 
$64.39  costs  and  $300  attorneys'  fees,  and  these  amounts, 
together  with  the  amount  expended  for  Mrs.  Currier's 
paramount  title,  constitute  the  basis  of  this  action.  The 
cause  was  heard  by  the  court  sitting  as  a  jury,  upon  the 
complaint,  answer  and  agreed  statement  of  facts,  upon 
which  judgment  was  rendered  dismissing  appellant's 
complaint.  From  the  judgment  of  dismissal  an  appeal 
has  been  prosecuted  to  this  court. 

The  sole  question  presented  by  this  appeal  is.  Did  ap- 
pellant's right  of  action  for  breach  of  covenant  accrue  on 
the  date  of  the  execution  of  the  deed  from  appellee  to  ap- 
pellant, or  on  the  date  Mrs.  Currier  recovered  judg- 
ment for  the  land  against  appellant's  grantee.  Northern 
Ohio  Cooperage  &  Lumber  Company  t 
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(1-3)  It  was  agreed  that  C.  0.  Boynton,  in  appel- 
lee *s  chain  of  title,  paid  taxes  on  said  real  estate  for  the 
years  1896  to  1905,  both  inclusive,  and  that  appellant's 
grantee,  the  Northern  Ohio  Cooperage  &  Lumber  Com- 
pany paid  taxes  for  the  years  1906  to  1914,  both  inclusive. 
In  other  words,  the  taxes  on  the  land  in  question  were 
continuously  paid  under  color  of  title  by  parties  in  the 
chain  of  appellee's  title  for  the  years  1896  to  1914,  both 
inclusive.  Appellee  purchased  from  the  heirs  of  C.  0. 
Boynton,  who  paid  the  taxes  on  said  real  estate  for  more 
than  seven  years  next  before  the  conveyance  from  appel- 
lee to  appellant  of  date  May  22,  1906.  The  payment  of 
the  taxes  on  this  wild  land  for  more  than  seven  years  un- 
der color  of  title  by  C.  0.  Boynton,  invested  him  with  a 
title  by  adverse  possession,  good  as  against  every  one  not 
laboring  under  legal  disaljility.  C.  0.  Boynton 's  heirs 
succeeded  to  all  his  rights  by  inheritance;  and  their 
grantee,  who  is  appellant  here,  acquired  their  title  and 
right  of  possession  under  deed  of  date  May  22, 1906.  Had 
not  appellant's  grantors  continuously  paid  the  taxes  on 
said  land  for  seven  years  under  color  of  title  immediately 
preceding  the  date  of  the  conveyance,  then  it  could  not  be 
said  that  appellee  was  in  possession  when  the  deed  was  de- 
livered, and,  in  that  event,  the  covenant  for  quiet  enjoy- 
ment would  have  been  broken  eo  instanti;  but  appellee's 
predecessor  in  title  having  paid  more  than  seven  years' 
taxes  on  said  land  under  color  of  title  next  preceding  the 
date  of  the  deed  executed  by  appellee  to  appellant,  the  pos- 
session of  said  real  estate  rested  in  appellee  as  completely 
as  if  he  had  been  in  seven  years'  actual,  adverse  posses- 
sion; hence,  the  covenant  for  quiet  enjoyment  was  not 
broken  until  appellant's  possession  was  disturbed.  This 
announcement  of  the  law  is  clearly  sustained  by  the  rul- 
ing in  the  case  of  Brdsher  v.  Taylor,  109  Ark.  281.  The 
issues  involved  in  the  case  just  referred  to  called  for  a 
construction  of  the  act  of  March  18, 1899  (§  5057,  Kirby's 
Digest).  In  construing  the  statute,  this  court  held  that 
seven  years'  payment  of  taxes  on  wild  land  under  color 
of  title  by  a  party,  or  those  under  whom  he  claimed,  con- 
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stitnted  a  possession  equal  to  seven  years'  adverse,  pedal 
possession;  and  that  one  claiming  by  paramount  title 
oonld  bring  ejectment  againat  him. 

Appellant's  possession  was  not  disturbed  until  judg- 
ment was  rendered  in  the  Federal  court  in  favor  of  the 
true  owner,  Mrs.  Elizabeth  Brinkley  Currier.  That  judg- 
ment was  rendered  in  the  spring  of  1914,  hence  the  right 
of  action  did  not  accrue  on  the  statutory  warranty  for 
quiet  enjoyment  until  that  date.  This  suit  was  instituted 
on  the  12th  day  of  March,  1917,  less  than  five  years  after 
eviction,  hence  not  barred. 

It  is  insisted  that  this  view  of  the  law  is  in  conflict 
with  the  rule  laid  down  in  the  case  of  Seldon  v.  Dudley  E. 
Jones  Co.,  74  Ark.  348,  and  approved  in  Arnold  v.  Chas. 
T.  Abdes  £  Co.,  98  Ark.  367.  In  the  case  of  Seldon  v. 
Dudley  E.  Jones  Co.,  supra,  Mr.  Chief  Justice  Hill,  in 
rendering  the  opinion,  said:  **The  general  rule  is  tiiat 
to  charge  a  person  on  a  warranty  eviction  must  be  alleged. 
But  where  the  land  is  wild  and  unimproved,  as  in  this 
case,  actual  eviction  is  not  necessary.  The  possession  fol- 
lows the  legal  title,  and  a  p^iramount  title  carries  posses- 
sion with  it,  amounting  to  constructive  eviction."  The 
distinguishing  feature  between  the  Seldon  case  and  the 
case  at  barns  that  the  complaint  in  the  Seldon  case  con- 
tained no  allegation  that  the  holder  of  the  inferior  title, 
or  those  under  whom  he  claimed,  had  paid  the  taxes  on 
the  land  continuously  for  seven  years  under  color  of  title 
next  before  the  conveyance  containing  the  warranty  was 
made.  The  rule  announced  in  the  Seldon  case,  as  applica- 
ble to  the  issue  presented,  was  eminently  correct,  for  as 
between  the  holder  of  a  paramount  and  inferior  title  to 
wild  lands  the  constructive  possession  necessarily  follows 
the  paramount  title.  The  rule  announced  in  the  Seldon 
case  was  adhered  to  in  the  case  of  Arnold  v.  Chas.  T. 
Abeles  <&  Co.  supra,  and  is  still  adhered  to,  but  it  has  no 
application  where  it  appears  that  the  holder  of  the  infe- 
rior title  has  continuously  paid  the  taxes  under  color  for 
seven  years. 
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The  case  at  bat  is  ruled  by  Brasher  v.  Taylor,  suprti. 
The  rule  annotinced  in  the  Brasher  case  and  in  this  casfe 
in  no  way  conflict  with  the  rule  announced  in  the  Seldon 
and  Arnold  cases. 

The  learned  chancellor  erred  in  holding  under  the 
facts  of  this  case  that  the  right  of  action  upon  the  war- 
ranty for  quiet  enjoyment  accrued  immediately  upon  the 
execution  of  the  deed  of  date  May  22, 1906.  The  right  of 
action  did  not  accrue  until  the  possession  was  disturbed 
by  actual  eviction,  which  was  within  five  years  before  the 
conmiencement  of  this  action. 

(4)  The  only  remaining  question  is  to  determine  the 
amount  of  damages  appellant  should  recover  on  account 
of  the  broken  warranty.  Appellee  paid  appellant  $1,600 
for  the  land.  Appellant  purchased  the  paramount  out- 
standing title  on  the  Ist.day  of  June,  1914,  for  $1,459.89. 
When  vouched  to  defend  his  own  warranty  to  the  North- 
em  Ohio  Cooperage  &  Lumber  Company,  appellant  ex- 
pended $300  as  attorneys'  fees  and  $64.39  costs  in  an  un- 
successful attempt  to  defend  his  title.  The  total  amount 
expended  by  him  was  less  than  the  purchase  price  and  in- 
terest thereon.  Li  the  case  of  DUlahutdy  v.  Railway  Co., 
59  Ark.  629,  this  court  announced  the  rule  to  be  that, 
**  Where  the  covenantee  has  extinguished  the  adverse  ti- 
tle, his  recovery  will  be  limited  to  the  amount  necessarily 
paid  by  him  for  that  purpose,  including  the  incidental  ex- 
penses and  reasonable  compensation  for  his  trouble,  not 
exceeding  in  all  the  purchase  price  and  interest.*'  Under 
the  rule  laid  down  in  the  Dillahunty  case,  appellant  is 
clearly  entitled  to  the  amount  he  expended  to  procure  the 
outstanding  title  with  interest  from  the  1st  day  of  June, 
1914,  at  6  per  cent,  per  annum,  that  being  the  date  he  pur- 
chased the  paramount  outstanding  title.  This  court  also 
held,  in  Beach  v.  Nordman,  90  Ark.  59,  that  where  the 
covenantor  had  been  notified  of  the  pendency  of  an  ad- 
verse suit  and  to  defend  same,  the  covenantee  would  be 
entitled  to  recover  necessary  expenses,  including  a  rea- 
sonable attorney's  fee  expended  in  a  bona  fide  but  inef- 
fectual eflFort  to  uphold  the  title  which  he  had  acquired 
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from  his  covenantor.  In  the  case  at  bar^  appellee  received 
no  notice  to  come  in  and  defend  the  possession  when  Mrs. 
Elizabeth  Brinkley  Currier  brought  suit  to  recover  the 
land.  On  the  question  of  the  necessity  of  notice  with  ref- 
erence to  adverse  claims  and  suits  before  any  liability  for 
expenses  and  attorneys'  fees  can  be  claimed  against  the 
covenantor  by  the  covenantee,  Mr.  Bawle  on  Covenants 
for  Title  (5  ed.),  ^  200,  deduces  the  following  rule  from* 
conflicting  authority:  **A  consideration  of  these  rather 
conflicting  cases  would  seem  to  suggest  as  a  rule  to  be  de- 
duced from  them  that  the  plaintiff's  right  to  recover 
counsel  fees  as  part  of  his  costs  should,  in  general  be  lim- 
ited to  cases  where  he  has  properly  notified  the  party 
bound  by  the  covenant  to  come  in  and  defend  the  title. 
•  •  •"  We  adopt  the  rule  as  laid  down,  and  decline  to 
allow  appellant  any  expenses  on  account  of  court  costs 
and  attorneys'  fees. 

There  being  no  dispute  as  to  the  amount  expended 
to  procure  the  outstanding  title  and  the  date  thereof,  the 
judgment  is  reversed  and  judgment  is  entered  here  in 
favor  of  appellant  for  $1,459.89,  with  interest  at  the  rate 
of  6  per  cent,  per  annum  from  the  1st  day  of  June,  1914, 
until  paid. 


Jacobs  v.  City  of  Pabis. 

Opinion  delivered  October  29, 1917. 

Local  improvement — creation  of  district — consent  of  major- 
ity.— The  consent  of  a  majority  in  value  of  the  property  holders 
owning  property  within  local  improvement  districts  in  towns  and 
cities  is  jurisdictional,  and  without  such  consent  all  proceedings 
therefor  are  void. 

Local  improvement — creation  of  district — consent  of  baaj<»- 
ITY — ^determination  OF  TIME  OF  HEARING. — In  the  formation  of  a 
local  improvement  district  the  Legislature  may  delegate  to  the 
city  council  authority  to  determine  whether  the  petition  has  been 
signed  by  a  majority  of  the  property  holders;  and  thirty  days 
is  a  reasonable  time  to  fix,  during  which  objections  may  be  made. 
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Appeal  from  Logan  Chancery  Court,  Northern  Dis- 
trict; Wm.  A.  Falconer,  Chancellor;  affirmed. 

Anthony  Hall,  for  appellant. 

1.  The  power  to  assess  real  property  for  local  im- 
provements depends  npon  the  assent  of  a  majority  in 
valne  of  the  owners.  Without  such  assent  the  proceed- 
ings are  void.  Art.  19,  §  27,  Const.;  50  Ark.  116;  59  Id. 
344;  67  Id.  30;  84  Id.  395;  99  Id.  508;  116  Id.  167;  123  Id. 
327.  See  also  99  Id.  508;  127  Ark.  418.  The  decision  of 
the  council  is  not  conclusive. 

2.  The  limitation  of  thirty  days  in  the  act  only  ap- 
plies to  irregularities  and  objections  to  proper  parties  to 
sign  petitions  and  deeds,  etc.  It  does  not  cut  off  objec- 
tions to  the  validity  of  the  establishment  of  the  district* 
67  Ark.  30;  69  Id.  68;  71  Id.  555.  A  majority  in  value  is 
jurisdictional.  99  Ark.  508;  123  7d.  327;  84 /rf.  395.  It 
was  error  to  sustain  the  demurrer. 

Robert  J.  White,  for  appellees,  commissioners. 

1.  The  city  council  found  and  declared  that  the  pe- 
titions constituted  a  majority  in  value  of  the  owners  of 
real  property.  That  is  final  unless  a  petition  showing 
ground  is  filed  within  thirty  days.  Here  the  petition  was 
filed  too  late  and  the  demurrer  was  properly  sustained. 
Const.,  art.  19,  §  27;  Acts  1913,  p.  527;  78  Ark.  439;  132 
S.  W.  450;  123  Ark.  327;  116  Id.  167;  84  Id.  391,  395-6; 
185  S.W.  442;  78  Ark.  439. 

2.  Appellants  are  barred.  Acts  1913,  §  1,  p.  527; 
127  Fed.  820;  101  U.  S.  567;  67  C.  C.  A.  386;  87  Ark.  65- 
70;  192  S.W.  909,  etc. 

Sid  White,  for  appellee,  City  of  Paris. 

1.  Appellants  are  barred.  The  power  to  limit  the 
time  is  well  settled,  and  thirty  days  was  a  reasonable 
time.  127  Ark., 418;  110  Ark.  548;  16  Id.  628;  110  Id. 
514;  116  Id.  776;  130  S.  W.  513;  84  Id.  257;  86  Id.  1;  96 
Id.  424 ;  123  Id.  331 ;  71  Id.  4 ;  90  Id.  38,  39. 

WOOD,  J.  This  suit  was  instituted  by  the  appel- 
lants against  the  appellees,  the  city  of  Paris  and  commis- 
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sioners  of  certain  local  improvement  districts  in  that  city. 
The  complaint  set  up,  in  substance,  that  ten  resident  own- 
ers of  real  estate  in  each  of  the  respective  districts  had 
petitioned  for  the  formation  of  the  district,  and  that  the 
ordinance  was  duly  passed  by  the  town  council  laying  oflf 
the  districts ;  that  petitions  were  presented  by  the  real  es- 
tate owners  within  the  districts  praying  for  the  improve- 
ments to  be  made,  and  the  city  council,  by  resolution,  fixed 
a  day  for  the  hearing  of  these  petitions,  notice  of  which 
was  duly  published;  that  committees  were  appointed  to 
ascertain  whether  the  signers  in  these  petitions  consti- 
tuted a  majority  in  value  of  the  real  property  in  the  dis- 
trict; that  the  committees  in  their  reports  showed  that 
the  signers  did  constitute  a  majority  in  value,  and  the 
council,  by  resolution,  adopted  the  reports  and  declared 
that  the  petitions  were  signed  by  a  majority  in  value  of 
the  owners  of  real  property  within  the  districts,  and  the 
districts  were  created  and  commissioners  duly  appointed, 
etc.,  and  that  such  commissioners,  unless  enjoined,  would 
proceed  to  let  contracts  for  making  the  improvements 
contemplated ;  that  the  organization  of  such  districts  was 
wholly  void  because  a  majority  of  the  owners  of  real 
property  within  the  districts  did  not  sign  the  petition. 

The  complaint  shows  on  its  face  that  it  was  filed  more 
than  thirty  days  after  the  adjudication  by  the  city  coun- 
cil that  the  petitions  were  signed  by  a  majority  in  value  of 
the  owners  of  real  property  in  the  districts. 

The  appellees  demurred  to  the  complaint  and  moved 
to  dismiss  the  same,  the  grounds  of  the  motion  and  de- 
murrer being  that  the  action  was  not  brought  within 
thirty  days  after  the  action  of  the  city  council  finding  and 
declaring  that  the  petitions  for  the  creation  of  the  im- 
provement districts  constituted  a  majority  in  value  of  the 
owners  of  real  property  in  such  district.  The  court  sus- 
tained the  demurrer  and  dismissed  the  complaint,  and 
from  that  judgment  this  appeal  comes. 

Section  27  of  article  19  of  the  Constitution  provides : 
'*  Nothing  in  this  Constitution  shall  be  so  construed  as  to 
prohibit  the  General  Assembly  from  authorizing  assess- 
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ments  on  real  property  for  local  improvements  in  towns 
and  cities  nnder  such  regulations  as  may  be  prescribed  by 
law,  to  be  based  upon  the  consent  of  a  majority  in  valne 
of  the  property  holders  owning  property  adjoining  the 
locality  to  be  affected;  but  such  assessments  shall  be  ad 
valorem  and  uniform/' 

On  Mardi  3,  1913,  an  act  of  the  General  Assembly 
was  approved,  providing  the  plan  for  establishing  local 
improvement  districts  in  cities  and  to^s^i^s,  under  which 
the  districts  here  challenged  were  created.  The  first  sec- 
tion of  the  act  provides:  **If  within  three  months  after 
the  publication  of  any  such  ordinance,  persons  claiming 
to  be  a  majority  in  value  of  the  owners  of  real  property 
within  such  district  adjoining  the  locality  to  be  affected 
shall  present  to  the  council  a  petition  praying  that  such 
improvement  be  made,  which  petition  shall  designate  the 
nature  of  the  improvements  to  be  undertaken,  and  that 
the  cost  thereof  be  assessed  and  charged  upon  the  real 
property  situated  within  such  district,  the  city  clerk  or 
town  recorder,  by  order  of  the  city  or  town  council,  shall 
give  notice  by  publication  once  a  week  for  two  weeks  in 
some  newspaper  published  in  the  county  in  which  such 
city  or  town  may  lie,  advising  the  property  owners 
within  the  district  that  on  a  day  therein  named  the  coun- 
cil will  hear  the  petition  and  determine  whether  those 
signing  the  same  constitute  a  majority  in  value  of  such 
owners  of  real  property.  At  the  meeting  named  in  the 
notice,  the  owners  of  real  property  within  shall  be  heard 
before  the  council  which  shall  determine  whether  the 
signers  of  said  petition  constitute  a  majority  in  value, 
and  the  finding  of  the  council  shall  be  conclusive  unless 
within  thirty  days  thereafter  suit  is  brought  to  review  its 
action  in  the  chancery  court  of  the  county  where  such  city 
or  town  lies.  In  determining  whether  those  signing  the 
petition  constitute  a  majority  in  value  of  the  owners  of 
real  property  within  the  district,  the  council  and  the  chan- 
cery court  shall  be  guided  by  the  record  of  deeds  in  the 
office  of  the  recorder  of  the  county,  and  shall  not  consider 
any  unrecorded  instruments.'* 
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The  complaint  shows  that. the  above  act  was  com- 
plied with  by  the  town  council  and  the  appellants  only 
,  challenge  the  finding  and  declaration  of  the  council  that 
the  petitions  for  the  improvement  districts  each  contained 
a  majority  in  value  of  the  real  estate  within  the  limits  of 
the  districts. 

Appellants  contend  that  a  petition  signed  by  a  ma- 
jority in  value  of  the  property  owners  in  the  proposed 
district  giving  their  consent  to  the  improvement  is  a  juris- 
dictional prerequisite  to  the  validity  of  ordinances  creat- 
ing such  districts,  and  that  the  determination  of  the  coun- 
cil that  the  petitions  are  signed  by  a  majority  in  value 
of  the  owners  of  real  property  in  such  district,  although 
ascertained  and  determined  in  the  manner  provided  by 
the  statute,  is  not  conclusive,  as  declared  therein,  unless 
within  thirty  days  thereafter  suit  is  brought  to  review  its 
action  in  the  chancery  court  of  the  county  in  which  such 
city  or  town  lies. 

(1)  This  court  has  held  in  several  cases  that  a  con- 
sent of  a  majority  in  value  of  the  property  holders  own- 
ing property  within  local  improvement  districts  in  towns 
and  cities  is  jurisdictional,  and  without  such  consent  all 
proceedings  therefor  are  void.  See  among  the  number  of 
the  latest  cases.  Imp.  Dist.  No.  1  of  Clarendon  v.  St.  L.  8. 
W.  Ry.  Co.,  99  Ark.  508;  Waters  v.  Whitcomh,  110  Ark. 
511 ;  Bell  v.  Phillips,  116  Ark.  167 ;  Hamilton  v.  Board  of 
Imp.  Light  &  Water  Dist.  No.  2  of  Wynne,  123  Ark.  327. 

(2)  This  court  has  never  held  that  the  Legislature 
could  not  constitute  the  city  council  a  tribunal  for  the 
purpose  of  determining  whether  or  not  the  petitions  for 
local  improvement  districts  within  the  city  were  signed 
by  a  majority  in  value  of  the  owners  of  real  property 
within  the  districts ;  nor  that  it  was  beyond  the  power  of 
the  Legislature  to  make  the  findings  of  such  board,  when 
ascertained  in  the  manner  directed  by  the  statute,  conclu- 
sive unless  their  action  was  appealed  from  within  a  rea- 
sonable time.  As  to  whether  the  Legislature  has  such 
power  is  the  real  and  only  issue  presented  on  this  appeal, 
and  that  exact  question  was  decided  in  Waters  v.  Whit- 
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comb,  supra,  contrary  to  appellants'  contention  here.  In 
that  case  we  said:  ** Appellant  alleges  in  his  complaint 
that  the  petition  was  not,  in  fact,  signed  by  a  majority  in 
value  of  the  property  owners,  and  contends  that  the  stat- 
ute is  unconstitutional  in  so  far  as  it  attempts  to  make 
the  determination  of  the  city  council  on  that  question  con- 
clusive. •  •  •  The  Constitution  does,  in  unmistakable 
terms,  make  the  right  to  levy  assessments  for  local  im- 
provements in  cities  and  towns  depend  upon  the  consent 
of  a  majority  in  value  of  the  owners  of  adjoining  real 
property  as  evidenced  by  their  signatures  to  the  petition 
therefor.  But  it  does  not  limit  the  power  of  the  Legisla- 
ture to  provide  a  tribunal  for  the  ascertainment  of  that 
fact.  Shibley  v.  Fort  Smith  S  Van  Bur  en  District, 
96  Ark.  410;  Board  of  Directors  of  Jefferson  County 
Bridge  District  v.  CoUier,  104  Ark.  425.  •  •  •  The  Legisla- 
ture has,  in  the  statute  under  consideration"  (the  act 
xmder  review  here)  **  erected  a  tribunal  for  the  ascertain- 
ment of  the  consent  of  the  majority.  This  is  done  upon 
notice,  and  the  right  of  the  property  owners  to  apply 
within  a  limited  time  to  courts  for  correction  of  an  un- 
founded decision  is  preserved.  The  statute  is,  we  think, 
a  valid  exercise  of  legislative  power." 

In  view  of  the  limited  areas  of  local  improvement 
districts  within  towns  and  cities  it  could  hardly  be  said 
that  thirty  days  is  so  short  a  time  that  it  practically  de- 
nies property  owners  the  right  to  be  heard.  The  time, 
though  short,  we  believe  was  suflScient  to  enable  property 
owners  who  are  affected  by  the  improvement  to  appear 
and  to  be  heard,  and  thus  their  constitutional  right  of  due 
process  is  preserved. 

It  follows  that  the  judgment  of  the  court  sustaining 
the  demurrer  and  dismissing  the  appellants'  complaint 
is  correct,  and  the  same  is  affirmed. 
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West  v.  West. 

Opinion  delivered  November  5, 1917. 

Chops — ownership. — M.  and  J.»  having  been  married,  were  divorced, 
and  certain  land  was  decreed  to  belong  to  J.  Held,  crops  grown 
on  said  land  belonged  to  J. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge ;  reversed. 

John  D.  DeBois,  for  appellant. 

1.  In  120  Ark.  500  this  court  reversed  the  case  of 
West  V.  West,  and  decreed  that  J.  A.  West  et  al,  owned 
the  lands.  The  hay,  corn  and  cotton  was  the  rent  of  the 
lands  and  appellants  had  the  right  to  them. 

Where  a  case  is  reversed,  on  appeal  the  rights  of  the 
parties  stand  as  if  no  action  had  ever  taken  place.  29 
Ark.  85 ;  95  Id.  308 ;  70  Id.  196 ;  68  Id.  90. 

Appellee  had  no  right,  title  or  interest  to  the  rent, 
and  it  was  error  to  render  judgment  in  her  favor.  The 
judgment  is  against  the  law  and  the  evidence. 

HART,  J.  Mary  C.  West  sued  J.  A.  West  in  the 
circuit  court  for  the  alleged  conversion  of  sixty-five  bush- 
els of  com,  worth  $50,  two  tons  of  hay  worth  $25  and  one 
bale  of  cotton  of  the  value  of  $65,  making  a  total  of  $140. 
The  facts  are  as  follows : 

J.  L.  West  was  originally  the  owner  of  the  land  on 
which  the  com,  hay  and  cotton  in  controversy  was  grown. 
He  married  Mary  C.  West  and  subsequently  a  decree  of 
divorce  was  granted  to  her.  In  the  divorce  suit  commis- 
sioners were  appointed  to  allot  to  Mary  C.  West  one-third 
of  certain  lands  which  were  decreed  to  belong  to  J.  L. 
West.  The  lands  in  controversy  were  embraced  in  the 
decree.  Prior  to  the  time  J.  L.  West  married  Mary  C. 
West  he  conveyed  the  lands  in  controversy  to  J.  A.  West 
and  other  children  by  his  first  wife.  They  instituted  a 
suit  in  the  chancery  court  against  Mary  C.  West  to  qniet 
their  title  to  the  land,  and  asked  that  the  claim  of  Mary  C. 
West  be  set  aside  as  a  cloud  upon  their  title.  Mary  C. 
West  defended  the  action  on  the  ground  that  the  deed 
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from  J.  L.  West  to  his  children  was  in  fraud  of  her  mari- 
tal rights  and  by  way  of  cross-complaint  asked  that  it  be 
canceled. 

The  chancellor  found  in  her  favor,  and  a  decree  was 
entered  accordingly.  This  court  held  that  the  chancellor 
erred  in  holding  that  the  conveyance  of  J.  L.  West  to  his 
children  was  in  fraud  of  the  marital  rights  of  Mary  C. 
West.  It  was  ordered  that  the  decree  of  the  chancellor 
be  reversed  and  the  cause  be  remanded  with  directions  to 
grant  the  prayer  of  the  complaint.  The  opinion  will  be 
found  in  120  Ark.  500,  under  the  style  of  West  v.  West. 

The  chancery  court  entered  a  decree  in  obedience  to 
the  mandate  of  the  Supreme  Court.  After  the  decision 
by  the  Supreme  Court,  J.  A.  West,  for  himself  and  the 
other  owners  of  the  land,  notified  Mary  C.  West  of  the 
decision,  and  told  her  that  he  would  take  charge  of  the 
lands  and  the  rents  therefrom  for  himself  and  the  other 
tenants  in  common.  At  that  time  she  had  collected  the 
com  and  hay  rents  from  the  land  for  the  year  1915,  but 
had  not  collected  the  rents  from  the  cotton. 

The  opinion  of  the  Supreme  Court  in  the  case  just 
referred  to  was  delivered  on  November  1, 1915.  It  was  a 
few  days  after  this  that  J.  A.  West  went  to  see  Mary  C. 
West  about  the  rents.  J.  A.  West,  for  himself  and  co- 
owners,  collected  the  rent  cotton  from  the  tenants  on  the 
land. 

J.  A.  West  testified  that  Mary  C.  West  pointed  out 
the  com  and  hay  to  him  and  told  him  that  she  wished  he 
would  get  it  out  of  her  way  at  once ;  that  she  had  other 
uses  for  the  bam,  and  that  he  did  so. 

Mary  C.  West  admitted  that  the  com,  hay  and  cotton 
grew  on  the  land  which  was  decreed  to  J.  A.  West  and 
others  in  the  chancery  suit  against  herself.  She  stated 
that  just  after  the  decision  of  the  Supreme  Court  J.  A. 
West  came  and  told  her  that  the  Supreme  Court  had 
given  them  the  land  and  demanded  the  rents.  She  said 
that  she  told  him  he  had  better  know  what  he  was  doing 
before  he  took  the  rent  com  and  cotton  away.    The  cot- 
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ton,  com  and  hay  in  question  is  the  rent  from  the  land 
just  referred  to. 

The  circuit  court  found  in  favor  of  the  plaintiff,  and 
judgment  was  rendered  in  her  favor  for  the  value  of  the 
com,  hay  and  cotton  involved  in  this  action.  The  case  is 
here  on  appeal. 

We  are  not  favored  with  a  brief  on  the  part  of  coun- 
sel for  Mary  C.  West,  and  are  at  loss  to  know  on  what 
ground  the  court  below  found  in  her  favor.  The  land  on 
which  the  crops  in  question  were  grown  was  decreed  to 
belong  to  J.  A.  West  and  others,  and  it  follows  that  they 
would  be  entitled  to  collect  the  rents  therefrom.  It  is  ad- 
mitted that  the  property  involved  in  this  suit  was  the  rent 
from  that  land. 

Therefore,  the  court  should  have  rendered  judgment 
in  favor  of  the  defendant.  For  the  error  in  not  doing  so, 
the  judgnaent  will  be  reversed  and  the  cause  remanded  for 
a  new  trial. 


Hall,  Administrator,  v.  Chess  &  Wymond  Company  of 

Arkansas. 

Opinion  delivered  November  5, 1917. 

Non-suit — may  be  taken,  when. — In  a  personal  injury  action,  after 
the  testimony  was  all  in,  and  the  attorneys  had  presented  their 
prayers  for  instructions  to  the  court,  the  plaintiff  may  take  a 
non-suit  before  the  court  has  instructed  the  jury. 

Appeal  from  Stone  Circuit  Court ;  Dene  H.  Colemcm, 
Judge ;  reversed. 

W.  0,  Edmonson  and  Ira  J.  Mack,  for  appellant. 

1.  The  court  erred  in  instructing  a  verdict 'for  de- 
fendant. All  the  material  allegations  of  the  complaint 
were  sustained  by  the  proof.  Defendant  does  deny  that 
its  negligence  was  the  direct  and  proximate  cause  of  the 
injury,  and  that  it  was  its  duty  to  warn  deceased  of  the 
injury,  but  these  are  more  questions  of  law  than  fact. 
The  proof  shows  the  foreman  ordered  deceased  to  work 
under  the  tree  and  knew  of  the  danger  and  gave  no  warn- 
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ing.  3  Labatt,  Master  &  Servant  (2  ed.),  ^  1050;  20  Am. 
&  E.  Enc.  L.  (2  ed.),  96;  26  Cyc.  1172;  56  Ark.  192,  197; 
46  Id.  388.  The  danger  was  hidden  and  unknown  to  the 
servant,  and  he  did  not  assume  the  risk. 

2.  Plaintiffs  motion  for  a  non-suit  should  have  been 
granted.  Kirby 's  Digest,  §  6167 ;  76  Ark.  400 ;  25  S.  W.  1 ; 
120  Ark.  389;  10  la.  196;  80  N.  W.  307.  There  was  no 
final  submission  of  the  ease  to  the  jury.  272  111.  350 ;  112 
N.E.  61;80N.W.  307. 

Williamson  £  Williamson  and  Samuel  M.  Casey,  for 
appellee. 

1.  The  court  did  not  err  in  directing  a  verdict. 
Plaintiff  failed  to  make  a  case.  He  was  barred  by  as- 
sumed risk  and  contributory  negligence.  90  Ark.  387, 
392 ;  56  Id.  210 ;  46  Id.  555 ;  48  Id.  346 ;  89  Id.  425. 

If  the  danger  was  not  caused  by  the  negligence  of  the 
master,  the  servant  assumes  the  risk.  46  Ark.  388 ;  89  Id. 
425 ;  122  Id.  233 ;  77  Id.  458 ;  92  Id.  102 ;  107  Id.  512 ;  95  Id. 
562 ;  1  Labatt,  M.  &  S.,  §  239,  note  3 ;  118  Ark.  304. 

2.  There  was  no  duty  on  the  master  to  warn  the 
servant.  He  was  experienced  and  mature.  The  danger 
was  visible  and  not  hidden.  82  Ark.  537;  57  Id.  503;  121 
Id.  556;  76  Id.  69;  73  Id.  55;  77  Id.  374;  2  L.  B.  A.  (N.  S.) 
840 ;  133  Ala.  580 ;  31  So.  848 ;  20  Ann.  Cas.  248.  See  also 
76  Ark.  72 ;  65  Fed.  48 ;  67  Id.  507. 

3.  The  court  properly  refused  the  non-suit.  Blirby 's 
Digest,  §  6167.  It  was  a  matter  within  the  sound  discre- 
tion of  the  court.  69  Ark.  431 ;  217  Fed.  835 ;  4  Am.  Cas. 
508. 

SMITH,  J.  This  was  a  suit  for  damages  to  compen- 
sate an  injury  sustained  by  the  plaintiff,  of  a  nature  so 
serious  that  he  has  died  from  its  effects  since  the  trial  of 
the  cause  in  the  court  below.  The  plaintiff  was  engaged 
in  cutting  down  a  tree  against  which  a  dead  tree  had 
fallen,  and,  in  the  argument  over  the  instructions,  in  the 
absence  of  the  jury,  the  court  took  the  view  that  the  dan- 
ger was  obvious  and  the  risk  assumed,  and  announced 
that  the  request  for  a  directed  verdict  in  favor  of  the  de- 
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f endant  would  be  granted.  After  the  jury  was  in  the  box, 
and  before  the  verdict  was  returned  by  the  jury,  and  be- 
fore the  court  had  instructed  the  jury  to  return  a  verdict, 
the  plaintiff  asked  to  be  permitted  to  take  a  non-suit  with- 
out prejudice,  but  the  request  was  refused,  and  the  court 
directed  the  jury  to  find  for  defendant,  which  was  done, 
and  this  appeal  has  been  prosecuted  to  reverse  the  judg- 
ment pronounced  thereon. 

Without  reviewing  the  evidence,  it  may  be  said  that, 
under  the  abstract  of  the  evidence  furnished  by  appellant, 
it  appears  that  the  injury  sustained  resulted  from  an  as- 
sumed risk  and  that  no  liability  against  the  defendant  was 
shown.  We  can  not  anticipate  what  additional  evidence 
might  be  produced  to  make  a  case  for  the  jury.  We  need, 
therefore,  only  now  consider  appellant's  right  to  take  a 
non-suit.    The  statute  on  the  subject  reads  as  follows : 

**An  action  may  be  dismissed  without  prejudice  to  a 
future  action,  first,  by  the  plaintiff  before  the  final  sub- 
mission of  the  case  to  the  jury,  or  to  the  court,  where  the 
trial  is  by  the  court.  •  •  *"    §  6167,  Kirby's  Digest. 

This  statute  was  construed  in  the  case  of  Carpenter 
V.  Dressier,  76  Ark.  403,  where  it  was  said  that  *' A  case  is 
not  finally  submitted  until  the  agreement  (argument)  is 
closed,  and  a  plaintiff  has  a  statutory  right  to  a  non-suit 
until  final  submission,  Kirby's  Digest,  §  6167. '^  See, 
also,  St.  Louis  Southwestern  Ry.  Co.  v.  White  Setving 
Machine  Co.,  69  Ark.  431. 

Section  6167  of  Kirby's  Digest  was  borrowed  from 
Kentucky,  where  it  is  found  as  section  371  of  the  Civil 
Code  of  that  State.  This  section  was  construed  by  the 
Supreme  Court  of  that  State  in  the  case  of  Vertrees  v. 
Newport  News  d  M.  V.  Ry.  Co.,  25  S.  W.  1,  where  it  was 
said:  *'Now,  the  bill  of  exception  which  we  have  quoted 
shows  that,  although  the  court  had  sustained  plaintiff's 
motion  for  the  peremptory  instruction,  there  had  not  been 
any  submission  of  the  case,  final  or  otherwise,  to  the  jury, 
before  plaintiff  moved  to  dismiss  the  case,  for  it  is  stated 
that  the  jury  was  not  actually  instructed  to  find  for  de- 
fendant until  after  the  motion  of  plaintiff  to  dismiss  was 
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made.  Strictly  and  properly,  there  can  be  no  final  sub- 
mission of  a  case  to  the  jury  until  all  questions  of  law 
have  been  disposed  of  by  the  court,  instructions  and  pa^ 
pers  pertaining  to  the  case  have  been  actually  delivered 
to  the  jury,  and  they  are  authorized,  without  further  in- 
terposition or  control  of  the  court,  to  proceed  to  a  judicial 
examination  of  the  issue  of  fact  submitted  to  them.  In 
our  opinion,  plaintiff  had  the  right  to  dismiss  his  action 
without  prejudice  at  the  time  he  made  the  motion,  and  the 
court  erred  in  overruling  it,  wherefore  the  judgment  is 
reversed,  and  cause  remanded,  that  the  motion  may  be 
sustained." 

We  are  cited  to  the  case  of  Whitted  v.  Southwestern 
Tel.  £  Tel.  Co.,  217  Fed.  835,  as  being  opposed  to  this 
view.  But  we  think  the  cases  are  distinguishable  on  the 
facts.  There  the  court  had  not  only  announced  that  the 
request  for  the  peremptory  instruction  would  be  granted, 
but  had  directed  the  clerk  to  submit  to  the  jury  the  ver- 
dict to  be  signed  by  one  of  the  jurors.  The  request  for 
leave  to  dismiss  the  case  without  prejudice  was  then  made 
before  the  verdict  had  been  actually  signed  by  the  jury. 
The  opinion  pointed  out  that  the  signing  of  the  verdict 
was  a  mere  ministerial  or  ceremonial  act,  and  that  the 
direction  to  the  jury  constituted  the  final  submission  of 
the  cause.  Here  there  had  been  no  final  submission,  for 
the  direction  to  return  a  verdict  had  not  been  given  to  the 
jury. 

We  approve  the  conclusion  of  the  Kentucky  court 
upon  a  state  of  facts  identical  with  the  facts  in  this  rec- 
ord, and  make  the  same  order  made  by  that  court  under 
identical  circumstances.  Judgment  reversed  and  non-suit 
entered  here. 
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Statb  bx  bbl.  thb  Attorney  Genebal  v.  Fobt  Smith 
LuMBEB  Company. 

Opinion  delivered  October  15, 1917. 

Taxation — corporations — surplus  inyested  in  stock  in  other  cor- 
porations.— ^A  domestic  corporation,  in  returning  its  capital 
stock  for  taxation,  can  not  deduct  investments  of  its  surplus  in 
shares  of  stock  in  other  corporations  in  this  State. 

Appeal  from  Sebastian  Chancery  Court,  Fort  Smith 
District;  W.  A.  Falconer,  Chancellor;  reversed. 

JohnD.  ArbVfChle,  Attorney  General,  T.  W.  Campbell, 
Assistant,  and  George  Vaughan,  Frank  Pace  and  T.  M. 
Seawel,  Special  Counsel,  for  appellant. 

1.  The  case  in  97  Ark.  254  is  conclusive  of  this  case. 
lb.,  259,  260.  The  rule  laid  down  there  harmonizes  with 
the  case.  87  Ark.  484.  See  also  41  Ark.  509 ;  11  Peters, 
543.  All  property  is  subject  to  taxation,  and  no  exemp- 
tions are  permitted  by  law.  See  also  92  Ark.  335 ;  73  Id. 
515 ;  State  v.  Bodcaw  Lumber  Co. 

Analogous  cases,  see  204  Pa.  36;  53  Atl.  517;  60  W. 
Va.  357 ;  55  S.  E.  398 ;  155  N.  C.  53 ;  70  S.  E.  1079 ;  L.  R.  A. 
1915  C,  380-5 ;  99  Ala.  1 ;  42  Am.  St.  17. 

HiU,  Fitzhugh  &  Brizzolara,  for  appellee. 

1.  The  company  made  true  and  proper  returns  of 
its  property  for  taxation  as  required  by  Kirby's  Digest, 
^  6936,  and  the  amendatory  act;  Kirby  &  Castle's  Digest, 
§  8549. 

To  prevent  double  taxation,  a  domestic  corporation 
may  deduct  investments  of  its  surplus  in  shares  of  stock 
in  other  corporations  in  the  State.  128  Ark.  505;  73 
Ark.  515. 

2.  Corporate  stock  is  tangible  property,  but  if  an 
intangible  asset,  it  was  properly  deducted.  131  Fed.  282 ; 
Kirby 's  Digest,  §  6937;  Kirby  &  Castle's  Digest,  §  8461; 
8552-3,  8577;  84  Kan.  508;  34  L.  E.  A.  (N.  S.)  1221. 

3.  The  lumber  company  was  authorized  to  acquire 
capital  stock.  Reviews  the  Arkansas  cases  and  contends 
that  deduction  should  be  allowed  where  stock  in  other  cor- 
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porations  which  is  taxed  is  held  by  a  corporation.  92 
Ark.  335;  73  Id.  515.  The  case  in  97  Ark.  254  does  not 
settle  the  question.    87  Id.  484. 

4.  Shonld  the  State's  contention  foe  upheld,  this  con- 
struction would  foe  in  conflict  with  the  rights  guaranteed 
by  the  Federal  Constitution  and  amount  to  doufole  taxa- 
tion. 188  U.  S.  385 ;  198  Id.  341 ;  117  Ark.  606 ;  Judson  on 
Taxation,  §  §  308,  310-315,  etc. 

McCULLOCH,  C.  J.  This  suit  was  instituted  in  the 
name  of  the  State,  ea;  rel.  the  Attorney  General,  against 
the  Ft.  Smith  Lumfoer  Company,  a  domestic  corporation, 
to  recover  taxes  which  escaped  adequate  assessment  for 
former  years.  It  is  alleged  in  the  complaint  that  the  said 
oorporation  failed  to  assess  the  whole  of  its  capital  stock 
for  taxation,  as  required  foy  statute,  and  deducted  from 
the  value  of  the  capital  stock,  as  assessed,  amounts  in- 
vested in  shares  of  stock  in  certain  other  domestic  corpo- 
rations. 

The  allegations  are  that  the  defendant  owned  shares 
of  stock  in  the  Central  Railway  Company,  an  Arkansas 
corporation,  of  the  value  of  $260,000,  and  also  owned 
shares  of  stock  in  the  Choctaw  Investment  Company,  an- 
other domestic  corporation,  of  the  value  of  $104,000,  and 
that  in  assessing  its  property  for  taxation  it  deducted  the 
value  of  all  those  shares  of  stock  from  its  capital  stock. 

The  defendant  denied  in  the  answer  that  any  of  its 
property  had  escaped  taxes  for  former  years,  fout  ad- 
mitted that  it  owned  shares  of  stock  in  the  other  corpora- 
tions named,  and  alleged  that  those  shares  of  stock  were 
purchased  with  proceeds  of  the  earnings  of  the  corpora- 
tion,  not  with  the  original  capital  stock,  and  that  it  has 
regularly  assessed  for  taxation  its  original  capital  stock 
at  par  value,  as  well  as  its  other  property,  except  the 
shares  of  stock  in  the  other  corporations.  It  is  admitted 
in  the  answer  that  the  value  of  the  shares  of  stock  in  other 
corporations  are  not  assessed,  fout  is  deducted  from  the 
valuation  of  the  capital  stock  of  the  corporation  other 
than  its  original  capital  stock. 
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The  pleadings  inUie  case,  therefore,  present  the  ques- 
tion whether  a  domestic  corporation,  in  returning  its  capi- 
tal stock  for  taxation,  may  deduct  investments  of  its  sur- 
plus in  shares  of  stoc^  in  other  corporations  in  the  State. 
The  right  to  make  such  deduction  is  asserted  under  au- 
thority of  the  statute  which  provides  that  **no  person 
shall  be  required  to  include  in  his  statement,  as  a  part  of 
the  personal  property,  moneys,  credits,  investments  in 
bonds,  stocks,  joint  stock  companies  or  otherwise  which 
(he)  is  required  to  list,  any  share  or  portion  of  the  stock 
or  property  of  any  company  or  corporation  which  is  re- 
quired to  list  or  return  its  capital  and  property  for  taxa- 
tion in  this  State.''    Kirby's  Dig.,  §  6902. 

The  question  involved  seems  to  have  been  fully  de- 
cided against  defendant's  contention  in  the  case  of  Dalkts 
County  V.  Home  Fire  Insurance  Company,  97  Ark.  254, 
where  it  was  said:  *'So,  if  one  corporation  purchases 
shares  of  stock  in  another  corporation,  it  does  not  pay 
taxes  on  the  shares  so  purchased,  for  the  corporation 
which  issued  the  shares  must  pay  the  taxes  on  its  own 
property;  but  it  does  not  follow  that  the  first  corporation 
is  not  required  to  assess  and  pay  taxes  on  its  own  capital 
stock  because  it  has  invested  all  or  a  part  of  it  in  the  stock 
of  another  corporation.  In  such  case  the  corporation  dif- 
fers from  an  individual,  in  that  it  has  capital  stock  on 
which  it  must  pay  taxes  and  an  individual  has  not.  To 
hold  otherwise  would  be  to  exempt  the  property  of  the 
first  corporation  from  taxation,  which  it  can  not  be  pre- 
sumed that  the  Legislature  intended  to  do,  and  whidi  it 
has  no  power  to  do. " 

It  is  insisted  that  the  decision  just  referred  to  ap- 
plies only  to  assessments  of  the  original  capital  stock  of 
a  corporation,  and  that  the  words  ** capital  stock"  as  used 
in  that  decision  meant  only  the  par  value  of  the  aggregate 
shares  of  stock,  not  including  earned  surplus. 

In  the  recent  case  of  State  ex  rel.  v.  Bodcww  Lumber 
Company,  128  Ark.  505,  we  defined  the  term  **  capital 
stock"  as  used  in  the  statute  to  mean  ^^the  aggregate 
value  of  the  shares  of  stock  in  the  hands  of  the  share- 
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holders,^*  which  would,  of  course,  indnde  the  value 
augmented  by  the  earned  surplus.  The  two  decisions 
must  be  considered  together,  and  when  that  is  done, 
it  is  plain  that  they  lead  irresistibly  to  the  conclusion 
that  defendant  is  wrong  in  its  assertion  of  the  right  to 
deduct  from  its  assessment  of  capital  stock  the  value 
of  the  shares  of  stock  in  the  other  corporations. 

We  are  imable  to  discover  any  reason  for  a  distinc- 
tion between  allowing  this  deduction  from  the  earned  sur- 
plus and  from  the  par  value  of  the  capital  stock,  for  our 
statute  makes  no  provision  for  separate  assessment  of  the 
par  value  of  capital  stock.  The  aggregate  value  is  as- 
sessed and  the  value  of  tangible  property  in  which  the 
capital  is  invested  is  deducted,  but  the  amount  thus  ob- 
tained is  not  reducible  by  the  value  of  investments  in  non- 
assessable property.  That  was  decided  by  this  court  in 
the  Bodcaw  Lumber  Company  case,  supra,  and  the  same 
principle  was  announced  in  First  NationcU  Bcmk  of  Bates- 
viUe  V.  Board  of  EqtuUization  of  Independence  County, 
92  Ark.  335. 

Nor  does  this  construction  of  the  statute  operate  as 
a  discrimination  against  a  corporation  and  in  favor  of 
mdividual  owners  of  shares  of  stock.  The  capital  stock 
of  a  corporation  has  its  own  value.  It  is  assessable  as 
such  for  taxation,  and  the  failure  to  deduct  investments  in 
shares  of  stock  of  other  corporations  does  not  constitute 
double  taxation.  The  two  elements  of  value  are  separate 
and  distinct,  for  the  shares  of  sto(^  themselves  are  not 
assessed  for  taxes. 

Of  course,  it  would  constitute  double  taxation,  as  was 
said  in  the  Dallas  County  case,  to  tax  the  shares  of  stock 
in  other  corporations  held  by  this  corporation  and  also 
its  capital  stock,  but  the  failure  to  deduct  the  value  of 
such  shares  of  stock  from  the  capital  stock  is  not  tanta- 
mount to  assessing  the  shares  of  stock  in  the  other  cor- 
porations. 

An  individual  is  not  required  to  return  in  his  assess- 
ment the  value  of  the  shares  of  stock  in  a  corporation. 
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and  his  investment  in  such  shares  of  stock  is,  therefore, 
not  directly  taxed,  but,  as  pointed  ont  in  the  Dallas  County 
case,  a  corporation  has  a  separate  assessable  valuation  in 
its  capital  stock  which  is  not  possessed  by  an  individual, 
and  it  constitutes  no  discrimination  against  a  corporation 
to  fail  to  deduct  the  value  of  such  shares  of  stock  held  in 
other  corporations  from  the  assessment  of  its  capital 
stock. 

The  question  of  the  right  of  corporations  to  hold 
shares  in  another  corporation  has  been  zealously  argued 
by  counsel  on  both  sides,  but  we  think  it  is  unnecessary  to 
pass  upon  that  question,  in  view  of  our  conclusion  that  it 
is  the  aggregate  value  of  the  capital  stock  of  the  corpora- 
tion which  is  assessable,  and  it  is  unimportant  whether  it 
has  been  rightfully  or  wrongfully  invested  in  shares  of 
stock  in  other  corporations. 

We  are  of  the  opinion,  therefore,  that  the  learned 
chancellor  erred  in  overruling  the  demurrer  to  the  answer, 
and  the  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

McCULLOCH,  C.  J.,  (on  rehearing).  Counsel  for 
appellee  now  disclaim  any  intention  of  asserting  a  dis- 
tinction between  the  right  of  a  corporation  to  deduct  from 
its  assessment  of  original  capital  stock  the  value  of  shares 
of  stock  in  another  corporation,  and  the  right  to  make 
such  deduction  from  accumulated  surplus,  and  they  take 
the  broader  position  that  a  corporation  has  the  right  to 
such  deduction  either  from  the  original  capital  stock  or 
from  accumulated  surplus.  That  contention  is  answered 
by  the  decision  of  this  court  in  the  case  of  Dallas  County 
V.  Home  Fire  Insurance  Company^  97  Ark.  254,  as  shown 
in  the  former  opinion  in  the  present  case.  The  force  of 
that  decision  was  not  impaired  by  the  recent  case  of  State 
ex  rel.  v.  Bodcaw  Lumber  Compam/,  128  Ark.  505.  On  the 
contrary,  we  think  that  the  two  decisions  are  in  harmony. 

We  do  not  decide  that  a  corporation  holding  shares 
of  stock  in  another  corporation  must  assess  the  same  sep- 
arately in  addition  to  its  own  capital  stock,  but  we  do  hold 
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that  snch  corporation  can  not  deduct  the  value  of  such 
shares  of  stock  from  the  assessment  of  its  own  capital 
stock,  which  includes  accumulated  surplus. 

HART,  J.,  (dissenting).  Judge  Wood  and  myself 
dissent  from  the  opinion  of  the  majority  in  this  case  be- 
cause we  believe  it  is  in  direct  conflict  with  the  principles 
announced  in  State  v.  Bodcaw  Lvmber  Compcmt/,  12  Ark. 
505. 

The  opinion  of  the  majority  relies  for  its  support 
upon  the  case  of  Dallas  County  v.  Home  Fire  Insurance 
Co.,  97  Ark.  254.  In  the  first  place,  it  may  be  said  that  we 
do  not  think  that  case  is  susceptible  of  the  construction 
now  placed  upon  it  by  the  majority.  In  that  case  the 
court  was  considering  the  subject  of  taxation  of  an  insur- 
ance company  where  practically  all  of  the  original  capital 
stock  was  invested  in  certificates  of  stock  of  other  domes- 
tic and  foreign  insurance  companies.  The  court  reached 
the  conclusion  that  the  shares  of  stock  in  the  other  insur- 
ance companies  were  not  taxable  in  the  hands  of  the  Home 
Fire  Insurance  Company,  but  that  the  original  capital 
stock  of  the  insurance  company  was  subject  to  taxation. 

In  the  first  mentioned  case  the  words  *' capital  stock*' 
were  used  to  denote  the  money  which  the  shareholders 
paid  into  the  corporation  when  it  was  organized.  In  the 
BodcawLumber  case  the  words  '* capital  stock*'  were  used 
in  a  much  broader  sense  and  the  court  adopted  an  entirely 
different  system  of  valuing  the  capital  stock  of  a  corpora- 
tion for  taxation.  The  court  said  that  the  words  '*  capital 
stock'*  mean  shares  of  a  corporation  in  their  aggregate, 
and  not  the  capital  of  the  corporation  as  represented  by 
its  tangible  assets.  The  meaning  thus  given  to  the  words 
'^capital  stock"  does  change  their  meaning  as  used  in  the 
Dallas  County  case.  When  that  case  is  considered  the 
words  must  still  be  considered  to  mean  what  the  court  in- 
tended them  to  mean  in  that  case.  But  it  would  be  use- 
less to  stop  here  and  discuss  the  soundness  or  unsound- 
ness of  the  opinion  in  the  Dallas  County  case.  If  the  con- 
struction now  placed  upon  it  by  the  majority  is  to  obtain. 
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it  is  manifest  that  it  is  in  conflict  with  the  majority  opin- 
ion in  State  v.  Bodcaw  Lumber  Co.,  128  Ark,  505,  and 
to  the  extent  that  it  conflicts  with  that  opinion  it  is  modi- 
fied or  overruled. 

Inasmuch  as  two  of  the  judges  dissented  in  the  Bod- 
caw Lumber  Company  case,  the  opinions  of  the  Chief  Jus- 
tice and  Judge  Wood  must  be  read  together  to  determine 
the  opinion  of  the  majority.  Judge  Wood  attempted  to 
sum  up  the  opinion  of  the  majority  and  clearly  stated  the 
principles  adopted  by  them  as  follows:  '^The  tangible 
property  of  the  corporation  outside  of  the  State  is  not 
taxed  here  at  all,  and  could  not  be,  for  that  is  taxed  in  the 
jurisdiction  where  it  is  located.  But  such  property  is 
only  considered  in  so  far  as  it  contributes  to  give  value  to 
the  shares  of  stock  which  the  State  has  a  right  to  tax,  at 
their  source,  that  is,  the  domicile  of  the  corporation.  But 
the  rule  is  different  as  to  tangible  property  within  this 
State.  This  State  has  the  right  to  tax  the  value  of  the 
shares  of  capital  stock  once,  as  ascertained  by  the  method 
indicated,  and,  inasmuch  as  the  tangible  assets  within  the 
State  have  been  considered  once  in  making  up  this  value, 
the  rule  adopted  by  this  court  to  prevent  double  taxation 
is  to  deduct  the  tangible  property  taxed  here  as  such, 
from  the  aggregate  value  of  the  shares  of  stock  taxed  as 
capital  stock,  because  that  has  to  be  considered  and  is  em- 
braced in  the  calculation  making  up  the  total  value  of  the 
shares  of  stock.  Not  to  deduct  the  local  tangible  assets, 
taxed  as  such,  would  be  equivalent  to  taxing  the  value  of 
such  assets  twice.  But  all  of  this  is  clearly  set  forth  and 
argued  in  the  opinion  of  the  Chief  Justice.'' 

The  opinion  of  the  Chief  Justice  is  too  long  to  quote 
from  at  length,  but  excerpts  therefrom  show  that  he  had 
the  same  view  of  the  law  as  Judge  Wood.  He  said:  **The 
words  'capital  stock'  used  in  the  statute,  mean  the  aggpre- 
gate  value  of  the  shares  of  stock  in  the  hands  of  the  share- 
holders, though  the  value  of  the  shares  of  stock  them- 
selves do  not  constitute  the  limit  of  taxation.  The  pur- 
pose of  the  lawmakers  was  to  merge  the  separate  valua- 
tion of  the  shares  of  stodc  into  the  aggregate  valuations 
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of  the  whole,  and  thus  constitate  the  compound  as  a  basis 
for  fixing  the  valuation  for  taxation  purposes,  after  de- 
ducting the  value  of  the  tangible  property  which  is  to  be 
specifically  assessed  separately.  In  this  way  the  lawmak- 
ers have  provided  a  scheme  for  taxation  of  all  of  the  ele- 
ments of  value  of  this  property  one  time,  and  only  once, 
and  the  tax  is  levied  at  the  source  and  paid  there  without 
any  assessment  being  levied  against  the  individual  share- 
holders. The  scheme  absolutely  excludes  any  idea  of  dou- 
ble taxation,  but  it  does  provide  an  adequate  means  of  in- 
cluding all  the  elements  of  value  contained  in  the  shares 
of  stock  and  the  tangible  property  of  the  corporation  it- 
self, merged  into  a  composite  whole.  The  assessment  of 
the  property  is  in  name  only  against  the  corporation,  for 
it  includes  the  elements  that  go  to  make  up  the  value  of 
the  shares  of  stock  themselves.^' 

Thus  it  will  be  seen  in  the  Bodcaw  Lumber  Company 
case,  the  court  proceeded  upon  the  theory  that  the  com- 
bining of  the  shares  of  the  capital  stock  of  a  corporation 
and  its  corporate  principal  for  the  purpose  of  taxation 
whereby  all  are  taxed  as  a  unit  could  not  be  considered  as 
double  taxation.  The  theory  of  the  court  was  that  the 
principle  against  double  taxation  had  no  application  be- 
cause that  is  confined  in  operation  to  such  taxation  in  the 
same  jurisdiction.  The  writer  recognized  in  that  case  that 
in  strict  legal  theory  double  taxation  does  not  exist  unless 
the  double  tax  is  levied  upon  the  same  property  in  the 
same  jurisdiction ;  but  he  dissented  from  the  opinion  on 
the  gpround  that  whatever  the  strict  legal  theory  is  the 
practical  eflFect  of  the  decision  was  to  tax  substantially 
the  same  property  twice,  and  this  he  believed  was  against 
our  whole  system  of  taxation,  as  lieretof ore  established 
and  construed  by  the  court. 

If  the  question  in  the  present  case  had  been  an  issue 
m  the  case,  it  is  evident  that  the  property  would  have  been 
deducted  from  the  aggregate  value  of  the  shares  of  stock 
taxed  as  capital  stock.  We  think  the  only  logical  result 
of  the  decision  in  that  case  is  that  when  a  corporation  in- 
vests part  of  its  assets  in  property  of  any  kind  situated 
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in  or  out  of  the  State,  that  property  is  to  be  considered  in 
estimating  the  value  of  the  shares  of  stock  of  the  corpora- 
tion for  taxation  in  this  State,  and  that  where  such  prop- 
erty is  situated  outside  of  the  State  it  is  not  to  be  de^ 
ducted  from  the  total  valuation,  but  that  where  it  is  situ- 
ated within  the  State  it  is  to  be  deducted  from  the  total 
value,  when  the  corporation  assesses  its  property  for  tax- 
ation. This  is  so  because  where  the  property  is  situated 
outside  of  the  State,  there  can  be  no  double  taxation  in 
legal  theory  because  the  tax  upon  substantially  the  same 
property  is  not  levied  by  the  same  jurisdiction.  But  in 
case  the  property  is  situated  within  the  State,  substan- 
tially the  same  property  would  be  twice  taxed  if  it  was 
not  deducted  from  the  total  valuation  of  the  shares  of 
stock.  To  illustrate,  let  us  suppose  a  corporation  is 
formed  with  capital  stock  of  $400,000,  divided  into  4,000 
shares  of  a  par  value  of  $100  each.  At  the  outset  we  will 
assume  that  both  the  shares  of  stock  and  the  capital  stock 
are  worth  $400,000.  A  part  of  the  assets  of  the  corpora- 
tion may  then  be  invested  in  the  shares  of  stock  of  other 
corporations  and  in  real  estate  situated  in  this  State  and 
a  part  of  its  assets  may  be  invested  in  real  estate  situated 
in  another  State.  These  may  be  fortunate  investments 
and  add  greatly  to  the  value  of  the  shares  of  stock  of  the 
corporation  and  all  are  to  be  taken  into  consideration  in 
estimating  the  value  of  the  shares  of  stock.  According  to 
the  rule  laid  down  in  the  Bodcaw  Lumber  Company  case, 
there  will  be  no  deduction  on  account  of  the  real  estate 
situated  in  another  State  because,  although  it  may  be 
taxed  in  that  other  State,  it  is  only  taxed  once  in  this 
State. 

On  the  other  hand,  it  is  admitted  that  real  estate 
situated  in  this  State  is  to  be  deducted,  for  otherwise  sub- 
stantially the  same  property  would  be  twice  taxed  in  the 
same  -jurisdiction.  The  same  reasoning  holds  good  in  the 
case  where  the  corporation  has  purchased  shares  of  stock 
in  another  domestic  corporation;  for  that  corporation 
pays  taxes  on  its  own  shares  of  stock,  and  to  require  the 
corporation  purchasing  its  shares  of  stock  to  also  pay 
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taxes  on  them  would  be  to  tax  substantially  the  same 
property  twice  in  the  same  jurisdiction,  and  that  accord- 
ing to  the  trend  of  all  our  decisions,  is  double  taxation 
and  is  contrary  to  the  letter  and  spirit  of  our  Constitu- 
tion. K  by  any  refinement  of  reasoning  or  otherwise  it 
may  be  said  that  the  case  of  Dallas  County  v.  Home  Fire 
Insurance  Company,  supra,  is  against  this  conclusion,  it 
is  manifest  from  the  excerpts  we  have  quoted  from  in 
the  Bodcaw  Lumber  Company  case  that  the  opinion  in  the 
former  case  in  so  far  as  it  is  contrary  to  the  views  we 
have  just  expressed,  is  modified  or  overruled  by  the  opin- 
ion in  the  Bodcaw  Lumber  Company  case.  Indeed,  one 
ground  of  dissent  by  the  writer  was  that  the  principles 
of  law  in  the  two  cases  were  in  necessary  conflict  in  the 
respect  herein  stated. 

Wood,  J.,  concurs  in  the  dissent. 


Ejlhn  v.  Chbbby. 

Opinion  delivered  October  29, 1917. 

1.  Easements — ^wall  between  adjacent  lots— conveyance  bt 
ONE  owning  both  LOTS. — C,  owned  two  adjacent  city  lots  upon 
which  were  two  brick  buildings;  the  joists  supporting  the  roof 
of  the  building  on  one  lot  rested  in  the  wall  on  the  other  lot» 
which  was  necessary  for  such  support.  C.  first  deeded  the  one 
lot  to  S.»  and  later  deeded  the  other  lot  to  K.  with  covenants 
against  encumbrances  in  both  deeds.  Held,  by  the  deed  to  S.» 
C.  by  implication,  conveyed  to  S.  an  easement  in  the  wall  of  the 
building  on  the  lot  deeded  to  K. 

2.  Covenants— AGAINST  encumbrances— breach. — ^Where  land  bur- 
dened with  an  easement  is  conveyed  by  warranty  deed,  with  a 
covenant  against  encumbrances,  the  covenant  is  broken  as  soon 
as  it  is  made. 

8.  Covenants— encumbrances — ^knowledge  of  pabtibs. — ^Where 
<me  conveys  land  to  another  burdened  with  an  easement  or  servi- 
tude which  affects  the  physical  condition  of  the  property  only, 
and  of  which  easement  the  grantor  and  grantee  knew  at  the 
thne  of  the  conveyance,  or  which  was  in  such  plain  view  that 
the  parties  must  be  presumed  to  have  known  and  contracted 
with  special  reference  thereto,  then  such  easement  does  not  eon- 
stitnte  a  breach  of  the  general  covenant  of  warranty  against  en- 
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cumbrances,  and  such  cases  should  be  treated  as  not  coining 
within  the  general  rule  as  to  breach  of  covenants  affecting  the 
title. 

4.  Covenants — ^encumbrances — knowledge  of  grantee. — ^Appel- 
lee deeded  a  city  lot  to  appellant,  the  north  wall  upon  said  lot 
being  charged  with  an  easement  in  favor  of  the  adjacent  lot; 
hsld^  whether  the  grantee  had  knowledge  of  the  said  encumbrance 
at  the  time  of  the  purchase,  is  a  question  for  the  jury. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks,  Judge ;  reversed. 

Morris  M.  &  Louis  M.  Cohn,  for  appellant. 

1.  It  was  error  to  direct  a  verdict.  At  the  date  of 
the  conveyance  by  Cherry  to  Eahn  the  north  wall  was 
charged  with  an  easement  in  Mrs.  Stone.  The  proper 
rule  is  laid  down  in  89  Ark.  309,  316.  This  rule  is  sus- 
tained by  the  authorities.  10  A.  &  E.  Enc  Law,  420; 
27  N.  E.  344;  25  Am.  St.  421;  49  L.  R.  A.  417;  81  Aul 
St.  749;  6  Am.  Bep.  300;  53  Id.  550;  38  Me.  4^9;  27  Gratt. 
77 ;  52  AuL  Rep.  271 ;  4  Duer.  53 ;  5  Id.  553 ;  55  N.  Y.  Supp. 
806 ;  77  N.  E.  1126 ;  18  Id.  828.  The  lot  was  granted  with 
the  appurtenances,  an  express  grant.  See  117  HI.  643; 
7  N.  E.  Ill;  60  N.  J.  Eq.  589;  10  A.  &  E.  Enc.  Law,  427; 
26  N.  E.  766;  49  L.  R.  A.  417;  81  Am.  St.  749;  21  N.  Y. 
505 ;  27  App.  D.  C.  550;  2  Hill  (N.  Y.)  145 ;  52  Atl.  786 ;  32 
Pac.  679 ;  25  Col.  67 ;  71  Am.  St.  109 ;  39  N.  J.  Eq.  396 ;  119 
Pa.  St.  390;  4  Am.  St.  654. 

2.  A  jury  should  have  been  allowed  to  take  the  case 
and  determine  whether  Mrs.  Stone  had  an  easement  in  the 
north  wall  and  to  award  damages.  89  Me.  470;  36  Atl. 
986 ;  78  S.  E.  378 ;  7  Ky.  Law  Rep.  766 ;  80  N.  Y.  Supp.  552. 

3.  And  the  issue  as  to  whether  Kahn's  knowledge 
of  the  easement  at  the  date  of  the  conveyance  and  whether 
such  knowledge  precluded  him  from  recovery  on  the  war- 
ranty, would  then  have  been  before  the  court  and  a  jury. 
See  14  Am.  Dig.  Cent.  Ed.,  ^  §  39,  40;  6  Id.,  p.  16,  §  39 
115  Tenn.  1;  88  S.  W.  933;  4  L.  R.  A.  (N.  S.)  309,  note 
62  N.  E.  645 ;  30  S.  E.  656 ;  52  N.  E.  969 ;  lb.  49 ;  68  Id.  694 
75  Mo.  App.  364;  35  Atl.  635;  69  L.  R.  A.  790;  74  Pac. 
798;  32  S.  E.  114;  49  Id.  722;  8  Ind.  171;  7  S.  W.  886;  59 
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AtL  1034;  64  Id.  326,  etc.  See  also  22  Ark,  277,  285;  59 
Id.  629,  636;  99  Id.  260.  The  judgment  should  be  re- 
versed. 

Clifton  W.  Gray,  for  appellees. 

1.  No  eviction  is  shown.  19  Ark.  447 ;  52  Id.  322 ;  65 
W.495;7R.  C.L.  1150. 

2.  There  was  no  easement  in  Mrs.  Stone.  Ease- 
ments by  implied  grant  must  be  necessary,  continuous, 
open  and  apparent.    9  R.  C.  L.  757. 

While  there  is  a  conflict  among  the  authorities  as  to 
whether  the  physical  condition  of  the  property  should  be 
strictly  or  only  reasonably  so  for  the  enjoyment  of  the 
same,  the  better  rule  is  the  one  that  holds  to  the  strict 
necessity.  9  E.  C.  L.  754;  65  Conn.  366;  66  Id.  337;  126 
Ga.  210;  8  L.  R.  A.  (N.  S.)  327,  and  note;  125  Mass.  287; 
37  Am.  Dec.  85 ;  10  Allen,  366 ;  150  Mass.  267 ;  68  Me.  173 ; 
89  Ark.  309. 

3.  If  there  was  an  easement  there  was  no  breach  of 
covenant.  It  wotdd  have  been  improper  to  have  sub- 
mitted this  case  to  a  jury,  for  if  there  was  an  easement, 
appellant  had  knowledge  of  it  at  the  time  he  bought.  The 
law  recognizes  two  kinds  of  encumbrances,  one  that  affects 
title,  the  other  the  physical  condition  of  the  property.  32 
L.  E.  A.  (N.  S.)  737 ;  22  Wis.  628 ;  6  Am.  Rep.  300 ;  112  Pa. 
315;  36  L.  R.  A.  (N.  S.)  1004.  The  parties,  in  the  ab- 
sence  of  anything  to  the  contrary,  are  presumed  to  have 
contracted  with  reference  to  the  existing  state  and  condi- 
tion of  the  property ;  and  if  the  easement  be  open  and  visi- 
ble and  continuous  tiie  purchaser  is  supposed  to  take  the 
property  subject  to  the  burden.   9  R.  C.  L.  737. 

Whether  appellant  had  knowledge  should  not  have 
been  submitted  to  a  jury,  for  (1)  he  knew  he  was  buying 
the  whole  dividing  waU,  and  (2)  because  he  contended 
there  was  an  easement  by  implied  grant  and  is  precluded 
from  denying  that  the  physical  condition  creating  the 
easement  was  open  and  apparent. 

The  court  was  correct  in  giving  the  peremptory  in- 
struction. 
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Morris  M.  <&  Louis  M.  Cohn,  in  reply. 

1.  An  easement  is  an  encumbrance,  and  no  eviction 
is  required.  Eawle,  Covenants  for  Title,  ^  79;  23  Ark. 
590;  25  Id.  452;  33  Id.  640;  65  Id.  103;  74  Id.  348;  89  Id. 
234;  84  Id.  415.  It  certainly  interfered  with  the  quiet  en- 
joyment of  the  property. 

2.  Knowledge  does  not  preclude  a  recovery.  11  Cyc. 
PI.  &  Pr.  1066,  etc.;  98  Ark.  1;  94  U.  S.  343;  L.  E.  A. 
1916-0, 164^  etc 

STATEMENT  OF  FACTS. 

On  the  16th  day  of  November,  1912,  the  appellees  did 
** grant,  bargain,  sell  and  convey'*  unto  the  appellant 
parts  of  certain  lots  in  block  5,  city  of  Little  Eock.  The 
habendum  clause  was  as  follows:  ^*To  have  and  to  hold 
the  same  imto  the  said  Herman  Kahn,  his  heirs  and  as- 
signs, forever,  with  all  the  appurtenances  thereunto  be- 
longing,'*  and  the  deed  contained  this  covenant:  **We 
hereby  covenant  with  the  said  Herman  Kahn  that  we  will 
forever  warrant  and  defend  the  title  to  the  said  lands 
against  all  claims  whatever. ' ' 

There  was  a  three-story  building,  fronting  on  Main 
street,  situated  on  part  of  the  property  conveyed,  the 
south  wall  of  such  building  not  being  on  the  parcel  of. 
land  described  in  the  deed,  but  the  north  wall  of  such 
building  was  located  on  the  land. 

After  his  purchase  Kahn  concluded  to  erect  a  new 
building  on  the  site,  and  notified  one  Mrs.  Stone,  the 
owner  of  the  adjoining  property  on  the  north,  of  his  pur- 
pose. On  Mrs.  Stone's  property  there  was  also  a  brick 
building,  and  she  claimed  that  the  joists  of  her  building 
were  resting  on  Kahn 's  wall,  and  objected  to  his  taking  it 
down.  Mrs.  Stone  turned  over  the  matter  of  the  protec- 
tion of  her  interests  to  a  well  known  firm  of  lawyers  in 
the  city.  Kahn  investigated  the  matter  and  found  that 
it  was  true  that  the  joists  of  Mrs.  Stone's  building  rested 
in  his  north  wall. 

One  Palez  occupied  the  store  owned  by  Mrs.  Stone. 
Kahn  notified  Palez  that  he  was  going  to  tear  down  the 
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wall  on  the  south  side  of  the  property  occupied  by  him 
and  Palez  protested.  Kahn^  in  order  to  enable  him  to  pro- 
ceed, agreed  with  Palez  to  pay  him  $500  for  his  damages, 
and  he  was  put  also  to  an  expense  of  from  three  to  four 
hundred  dollars  in  putting  in  a  false  wall  to  protect  Pa- 
lez's  store  while  the  building  was  being  erected.  Palez 
would  not  permit  the  contractors  to  enter  his  store,  which 
was  necessary  in  order  to  erect  the  new  wall  so  that  the 
old  could  be  torn  down. 

Previous  to  the  conveyance  from  Cherry  to  Kahn 
Mrs.  Stone  had  acquired  title  to  the  lot  and  brick  building 
occupied  by  her  tenant,  Palez,  through  mesne  convey- 
ances from  Cherry,  and  when  she  purchased,  the  joists  of 
her  building  were  resting  in  the  north  wall  of  the  building 
situated  on  the  parcel  of  ground  which  Cherry  afterwards 
sold  to  Kahn. 

Kahn  made  demand  upon  Cherry  for  compensation 
for  the  damages  which  he  claimed  to  have  sustained,  and 
upon  Cherry  ^s  refusal  to  pay,  appellant  instituted  this 
suit  against  the  appellees,  setting  up  substantially  the 
above  facts  and  alleging  that  because  of  the  easement 
created  in  favor  of  the  grantees  of  Cherry  in  the  property 
conveyed  by  Cherry  to  appellant  that  he  was  damaged  in 
the  sum  of  $2,500,  for  which  he  prayed  judgment. 

The  appellees  answered,  admitting  the  conveyance 
by  warranty  deed  of  the  property  to  Kahn ;  denied  that 
the  property  was  subject  to  an  easement  in  favor  of  the 
previous  grantees  of  Cherry,  and  alleged  that  if  the  ad- 
jacent owner  enjoyed  the  use  of  the  wall  conveyed  by 
Cherry  to  Kahn  in  any  way  that  said  use  or  privilege  was 
so  apparent  that  same  was  known  to  Kahn  and  same  was 
taken  into  consideration  by  him  when  he  purchased  the 
property.  Denied  that  such  privilege  or  use  was  an  en- 
cumbrance; and  denied  any  liability  to  Kahn  on  their 
covenant  of  warranty. 

After  the  above  facts,  in  substance,  were  developed 
the  court  instructed  the  jury  as  follows:  **That  the 
plaintiff  can  not  recover  in  this  action.  In  order  for 
plaintiff  to  recover  from  the  defendants  for  breach  of 
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warranty,  it  must  appear  that  some  encmnbrance  existed 
upon  the  land  for  which  the  plaintiff  would  be  entitled  to 
damages.  After  looking  into  the  matter,  I  have  reached 
the  conclusion  that  Mrs.  Stone,  the  owner  of  the  property 
adjoining  Mr.  Kahn's  on  the  north,  did  not  have  an  ease- 
ment in  the  north  wall  of  Mr.  Eahn's  property.  You  will 
therefore  bring  in  a  verdict  for  the  defendants. '' 

Appellant  duly  excepted  to  the  ruling  of  the  court, 
and  from  a  judgment  in  favor  of  the  appellees  has  duly 
prosecuted  this  appeal. 

WOOD,  J.,  (after  stating  the  facts).  (1)  The  court 
erred  in  directing  a  verdict  in  favor  of  appellees,  and  in 
deciding  that  Mrs.  Stone,  the  owner  of  the  property  ad- 
joining on  the  north,  did  not  have  an  easement  in  the 
north  wall  of  the  building  on  the  lot  conveyed  by  Cherry 
to  Kahn.  The  undisputed  evidence  shows  that  L.W.Cherry 
at  one  time  owned  the  lot  which  he  conveyed  to  Kahn  and 
also  the  adjacent  lot  north,  which,  at  the  time  of  the  in- 
stitution of  this  suit,  was  owned  by  Mrs.  Stone,  and  which 
we  will  hereafter  designate  as  the  ** Stone  lot.''  Before 
the  conveyance  to  Kahn,  Cherry  had  sold  the  Stone  lot, 
with  the  appurtenances  thereunto  belonging,  under  a  war- 
ranty deed.  At  the  time  of  this  conveyance  there  was 
situated  on  the  Stone  lot  a  brick  building,  the  joists  of 
which  rested  in  the  north  wall  of  the  brick  building  on  the 
lot  sold  by  Cherry  to  Kahn,  which  lot,  for  convenience, 
we  will  hereafter  designate  as  the  **Kahn  lof  The 
mesne  conveyances  from  Cherry  to  Mrs.  Stone  were  war- 
ranty deeds  with  the  same  habendum  clause.  These 
mesne  conveyances  from  Cherry  to  Mrs.  Stone  vested  in 
her  the  dominant  estate  in  the  Stone  lot,  with  the  appur- 
tenances thereto,  which  consisted  of  the  brick  building 
thereon.  When  Cherry  conveyed  this  lot  with  its  appur- 
tenances he  granted  everythiiig  necessary  to  its  enjoy- 
ment, and,  therefore,  he,  by  implication,  conveyed  to  his 
grantee  the  easement  in  the  north  wall  of  the  building  on 
tile  Kahn  lot  which  he  also  at  that  time  owned,  for  with- 
out such  easement  it  would  have  been  impossible  for  the 
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grantee  of  the  Stone  lot  to  enjoy  the  use  and  benefit  of  the 
premises  with  the  appurtenances  that  were  conveyed  to 

hiTn, 

The  rule  of  law  is  very  clearly  and  cogently  stated  in 
Hancock  Mut.  Life  Ins.  Co.  v.  Patterson,  103  Ind.  582, 
586,  aJ8  follows: 

**  Where,  during  the  unity  of  title,  an  apparently  per- 
manent and  obvious  servitude  is  imposed  on  one  part  of 
an  estate  in  favor  of  another,  which  at  the  time  of  the 
severance  is  in  use,  and  is  reasonably  necessary  for  the 
fair  enjoyment  of  the  other,  then,  upon  a  severance  of 
such  ownership,  whether  by  voluntary  alienation  or  by 
judicial  proceedings,  there  arises  by  implication  of  law  a 
grant  or  reservation  of  the  right  to  continue  such  use. 
In  such  case,  the  law  implies  that  with  the  grant  of  the 
one  an  easement  is  also  granted  or  reserved,  as  the  case 
may  be,  in  the  other,  subjecting  it  to  the  burden  of  all  such 
visible  uses  and  incidents  as  are  reasonably  necessary  to 
the  enjoyment  of  the  dominant  heritage,  in  substantially 
the  same  condition  in  which  it  appeared  and  was  used 
when  the  grant  was  made."  The  same  principle  is  an- 
nounced in  Cherry  v.  Brizzolara,  89  Ark.  309,  316. 

**The  principle,"  says  the  Supreme  Court  of  New 
York,  in  Lampma/n  v.  Milks,  21  N.  Y.  505,  **is  that  where 
the  owner  of  two  tenements  sells  one  of  them  or  the  owner 
of  an  entire  estate  sells  a  portion,  the  purchaser  takes  the 
tenement,  or  portion  sold,  with  all  the  benefits  and  bur- 
dens which  appear  at  the  time  of  the  sale  to  belong  to  it, 
as  between  it  and  the  property  which  the  vendor  retains. 
This  is  one  of  the  recognized  modes  by  which  an  easement 
or  servitude  is  created.  No  easement  exists  so  long  as 
there  is  a  unity  of  ownership,  because  the  owner  of  the 
whole  may  at  any  time  rearrange  the  qualities  of  the  sev- 
eral parts.  But  the  moment  a  severance  occurs,  by  the 
sale  of  a  part,  the  right  of  the  owner  to  redistribute  the 
properties  of  the  respective  portions  ceases;  and  ease- 
ments or  servitudes  are  created,  corresponding  to 
the  benefits  and  burdens  mutually  existing  at  the 
time  of  the  sale."  See  also  numerous  authorities  on  this 
point  cited  in  appellant 's  brief. 
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Therefore,  when  Cherry  sold  the  Kahn  lot  the  estate 
purchased  by  Kahn  was  burdened  with  a  servitude  in 
favor  of  the  Stone  lot,  in  that,  one  end  of  the  joists  of 
the  building  on  the  Stone  lot  rested  in  the  north  wall  of 
the  building  on  the  Kahn  lot.  The  use  of  the  north  wall 
of  the  building  on  the  Kahn  lot  was  absolutely  essential 
to  the  enjoyment  of  the  grant  which  Cherry  had  pre- 
viously made  of  the  Stone  lot,  with  its  appurtenances. 

(2)  The  appellees  contend  that  the  judgment  was 
right,  even  though  the  Kahn  lot  was  subjected  to  an  ease- 
ment in  favor  of  the  Stone  lot,  for  they  urge  that  there 
was  no  eviction  and  that  the  easement  was  a  physical 
encumbrance  that  was  so  obvious  and  notorious  that  it 
could  not  constitute  a  breach  of  covenant  against  encum- 
brances. These  contentions  under  the  evidence  are  not 
tenable. 

Under  section  731  of  Kirby's  Digest,  the  words 
**  grant,  bargain  and  sell'^  are  an  express  covenant  **to 
the  grantee,  his  heirs  and  assigns,  tiiat  the  grantor  is 
seized  of  an  indefeasible  estate  in  fee  simple,  free  from 
encumbrance  done  or  suffered  from  the  grantor.^'  Also, 
**for  the  quiet  enjoyment  thereof  against  the  grantor,  his 
heirs  and  assigns,  and  from  the  claim  or  demand  of  all 
other  persons  whatsoever,  unless  limited  by  express  words 
in  such  deed.^' 

Now  Kahn  could  not  tear  down  the  north  wall  of  the 
building  on  his  lot,  nor  use  it  in  any  other  manner  incon- 
sistent with  the  easement.  He  could  not  convey  it 
untrammeled  by  this  easement.  The  easement  therefore 
in  favor  of  the  owner  of  the  Stone  lot  was  certainly  an 
encumbrance  on  the  Kahn  lot.  Seldon  v.  Dudley  E.  Jones 
Co.,  89  Ark.  234;  Crawford  v.  McDonald,  84  Ark.  415; 
Seldon  v.  Dudley  E.  Jones  Co.y  74  Ark.  348 ;  Bawle  on 
Covenants  for  Title,  section  79,  p.  97. 

''A  covenant  against  encumbrances  in  a  deed  is  one 
in  presenti.  If  an  encumbrance  exists  the  covenant  is 
broken  as  soon  as  made.  The  breach  of  such  covenant  is 
single,  entire  and  perfect  in  the  first  instance  and  the 
right  of  action  accrues  at  once.''  WUUam  Farrell  Lumber 
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Co.  V.  Deshony  61  Ark.  103 ;  Benton  County  v.  Rutherford, 
33  Ark.  640;  Brooks  v.  Moody,  25  Ark.  452. 

In  order  for  appellant  to  maintain  his  suit  against 
the  appellees  for  breach  of  covenants  in  their  deed  it  was 
not  necessary  for  Kahn  to  prove  an  eviction. 

The  above  is  undoubtedly  the  rule  that  obtains  in  this 
State  with  reference  to  a  breach  of  covenant  against 
encumbrances  that  affect  title.  But  a  distinction  is 
drawn  in  some  jurisdictions  between  encumbrances  that 
affect  title  and  such  as  affect  only  the  physical  condition 
of  the  property.  This  court  has  not  heretofore  been 
called  upon  to  recognize  the  distinction.  It  appears  to 
us  that  there  is  a  well  grounded  reason  for  the  distinction, 
and  that  in  order  to  effectuate  the  intention  of  the 
parties  to  a  contract,  which  is  always  the  true  rule  for 
their  interpretation,  such  distinction  should  be  made. 

Where  encumbrances  that  affect  the  title,  such  as 
leases,  mortgages,  liens  for  taxes,  or  other  liens  or  claims 
are  outstanding  at  the  time  a  conveyance  containing  the 
general  covenant  of  warranty  against  encumbrances  is 
made,  such  covenant  is  broken  the  instant  it  is .  made. 
Such  encumbrances  affecting  title  may  exist  without 
the  knowledge  of  the  grantee.  The  very  purpose  of  the 
usual  general  covenant  against  encumbrances  is  to  pro- 
tect the  vendee  against  such  encumbrances.  But  where 
there  is  an  easement  imposed  upon  the  land  which  affects 
tjhe  physical  condition,  but  not  the  title,  and  of  which 
the  grantor  and  the  grantee  have  knowledge,  or  which  is 
so  open  and  notorious  that  they  must  be  presumed  to 
have  had  knowledge  thereof,  and  to  have  contracted 
with  special  reference  thereto,  then  the  existence  of  such 
an  easement  or  servitude  does  not  constitute  a  breach  of 
the  general  covenant  of  warranty  against  encumbrances. 
Memmert  v.  McKeen,  112  Pa.  St.  315,  320;  Henry  8. 
Ireton  v.  R.  M.  Thomas  84  Kan.  70,  113  Pac.  306; 
Kutz  V.  McCune,  22  Wis.  628 ;  Goodman  v.  Heilig  et  al., 
72  S.  B.  (N.  C.)  866,  36  L.  R.  A.  (N.  S.)  1004;  Janes  v. 
Jenkins,  34  Md.  1;  9  R.  C.  L.  section  4,  p.  736,  737,  cited 
in  appellees '  brief. 
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The  doctrine  is  well  expressed  in  the  case  of  Henry 
8.  Ireton  v.  Thomas,  supra,  as  follows:  **It  is  not  to 
be  presumed  that  a  seller  of  land  would  make  a  convey- 
ance of  land  and  warrant  against  an  encumbrance  which 
is  plainly  visible  upon  the  land  and  which,  from  its  very 
nature,  can  not  be  removed,  with  the  understanding  that 
he  must  pay  such  damage  as  its  continuance  may  occasion 
the  purchaser.  Neither  is  it  to  be  presumed  that  a  pur- 
chaser would  make  his  purchase  upon  the  assumption  that 
the  grantor  was  to  remove  the  encumbrance  which,  under 
the  law,  known  to  each,  the  grantor  has  no  right  to 
remove  or  which  is  incapable  of  being  removed.  In  other 
words,  it  is  not  to  be  presumed  that  two  contracting 
parties  would  make  a  contract  of  sale  and  purchase  of 
land  which  is  broken  the  instant  it  is  completed,  and  the 
only  possibly  remedy  of  which  is  the  payment  of  damages 
by  the  grantor  to  the  grantee,  in  effect  that  the  grantor 
should  immediately  repay  a  part  of  the  whole  of  the 
purchase  price.  It  is  more  reasonable  to  presume  that 
both  the  grantor  and  the  grantee,  in  fixing  the  purchase 
price,  would  consider  the  damages  necessarily  and  inevi- 
tably following  from  the  continuing  of  the  encumbrance, 
and  contract  with  reference  to  such  physical  fact." 

(3)  We  therefore  conclude  that  where  one  conveys 
land  to  another  burdened  with  an  easement  or  servitude 
which  affects  the  physical  condition  of  the  property  only, 
and  of  which  easement  the  grantor  and  grantee  knew 
at  the  time  of  the  conveyance,  or  which  was  in  such  plain 
view  that  the  parties  must  be  presumed  to  have  known 
and  contracted  with  special  reference  thereto,  that  such 
easement  does  not  constitute  a  breach  of  the  general 
covenant  of  warranty  against  encumbrances,  and  such 
cases  should  be  treated  as  not  coming  within  the  general 
rule  as  to  breach  of  covenants  affecting  the  title.  See 
Geren  v.  Caldarera,  99  Ark.  260. 

(4)  This  brings  us  to  a  consideration  of  the  question 
as  to  whether  Eahn  had  knowledge  of  the  existence  of  the 
easement  or  whether  the  easement  was  of  such  a  character 
that  he  must  be  presumed  in  law  to  have  had  knowledge 
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thereof  under  the  above  rule.  These  were  questions  of 
fact,  under  the  evidence,  for  the  jury  to  determine. 

Kahn  testified  that  he  did  not  see  any  joists  of  Mrs. 
Stone  that  rested  in  the  wall  at  the  time  he  bought  the 
property ;  that  there  was  no  way  of  noticing  this.  He  did 
not  go  inside  the  store;  he  only  looked  at  the  front  of 
Mrs.  Stone's  entrance.  There  was  a  wall  there  of  about 
6  or  8  inches,  and  he  presumed  that  the  thing  went  dean 
through;  did  not  go  in  to  investigate.  He  could  not  tell 
from  examining  the  property  on  his  side  of  the  wall,  and 
there  was  no  way  of  telling  from  the  outside  of  the  build- 
ing that  her  joists  were  in  the  wall.  He  was  not  permitted 
to  state  whether  he  would  have  been  able  to  see  it  even 
upon  a  closer  examination. 

This  testimony  made  it  a  question  of  fact  for  the  jury 
as  to  whether  Kahn  had  knowledge  of  the  easement  at 
the  time  of  his  purchase.  It  can  not  be  said  as  a  matter 
of  law  that  an  easement  of  the  character  of  that  disclosed 
by  the  evidence  in  this  record  was  such  that  the  grantee 
must  be  conclusively  presumed  to  have  had  knowledge 
thereof.  The  court  erred  therefore  in  taking  this  ques- 
tion from  the  jury  and  directing  a  verdict  in  favor  of  the 
appellees.  For  this  error  the  judgment  is  reversed  and 
the  cause  will  be  remanded  for  a  new  trial. 


MuLLiNs  V.  City  of  Little  Rock. 

Opinion  delivered  October  29, 1917. 

Local  improvements — constitutional  limitation  upon. — The 
only  constitutional  limitation  upon  the  legislative  power  with 
respect  to  the  creation  of  local  improvement  districts,  is  that 
the  taxation  of  property  in  districts  situated  wholly  within 
cities  and  towns  must  rest  in  the  consent,  actually  ascertained,  of 
a  majority  in  value  of  the  owners  of  real  property,  within  the 
district.  There  is  a  further  limitation  however,  that  the  amount 
of  the  tax  must  not  exceed  the  special  benefit  derived,  and  also 
that  the  imposition  of  the  tax  must  be  uniform  and  free  from 
unjust  discrimination. 

Local  improvements — ^district  inside  cmr,  improvement  out- 
Sllffi. — ^The  Legislature  has  authority  to  create  an  improvement 
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district  lying  wholly  within  a  city,  to  construct  an  improvement 
situated  outside  the  city  limits. 
8.  Local  impbovembnt— enjoyment  by  pubuc. — ^An  improvement 
may  be  a  local  one  so  as  to  justify  local  assessments  where  there 
is  a  special  and  peculiar  benefit  inuring  to  the  adjoining  property, 
even  though  the  general  public  enjoys  a  degree  of  benefit  from 
the  improvement. 

4.  Local  impbovement— legislative  determination.— The  legisla- 
tive determination  of  the  character  of  an  improvement  as  a  local 
one,  is  conclusive,  unless  arbitrary  and  unfounded  in  reason. 

5.  Local  impbovbment— outside  aid.— The  Legislature  may  create 
a  local  improvement,  and  provide  for  financial  assistance  to  be 
rendered  it  in  the  construction  of  the  improvement,  by  the  county. 

6.  Local  improvement — boundaries. — The  action  of  the  city  coun- 
cil in  fixing  the  boundary  of  a  local  improvement  district  is  con- 
clusive, unless  obviously  erroneous  and  arbitrary. 

7.  Local  improvements-bridge  across  river — ^validity  of  statute 
CREATING. — ^Act  of  1915,  p.  1346,  authorizing  the  organization  of 
improvement  districts  in  Pulaski  County  for  the  purpose  of  raising 
money  to  aid  the  county  to  build,  repair,  reconstruct,  strengthen, 
alter  or  widen  bridges  across  the  Arkansas  River  between  the 
cities  of  Little  Rock  and  Argenta,  held  valid. 

Appeal  from  Pulaski  Chancery  Court;  John  E.  Mar- 
tineau,  Chancellor;  affirmed. 

R.  E.  WUey  and  Marvin  Harris,  for  appellant. 

1.  The  act  violates  Art.  19,  ^  27,  Constitution  of 
Arkansas.  The  Legislature  can  not  authorize  the  organ- 
ization of  a  district  in  a  city  to  make  an  improvement  out- 
side of  the  city.  50  Ark.  116, 125 ;  Kirby  ^s  Digest,  §  5674 ; 
103  Ark.  269;  67  Ark.  30,  37,  39;  246  HI  43,  etc. 

2.  The  bridge  is  not  a  local  improvement,  therefore 
special  assessments  can  not  be  levied  because  contrary  to 
§  5,  art.  16,  Constitution.  9  Heisk.  349 ;  24  Am.  Rep.  308, 
34  L.  R.  A.  725;  149  HI  310,  24  L.  R.  A.  412;  92  N.  E. 
586;  102  HI.  App.  18;  22  Minn.  444;  84  Ark.  257;  104  Id. 
425;  70  Id.  451;  181  TJ.  S.  324;  67  Ark.  30,  39,  40. 

3.  Special  assessments  can  not  be  imposed  to  pay  for 
the  general  improvement  of  the  city.  50  Ark.  116,  57  Id. 
554.  If  this  bridge  is  not  primarily  for  a  county  purpose, 
the  county  court  has  no  right  to  expend  the  county's 
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money  on  it,  and  if  primarily  for  a  county  purpose  tlien 
it  is  a  general  improvement  for  the  benefit  of  the  entire 
county,  and  its  cost  can  not  be  specially  assessed  against 
a  part  only  of  the  county's  territory.  65  Penn.  St.  146; 
3  Am.  St.  Rep.  615;  69  Penn.  St.  352;  8  Am.  St.  Rep. 
255 ;  49  L.  R.  A.  757 ;  11  La.  Ann.  338 ;  Famum  on  Waters, 
746;  170  HI.  436;  48  N.  E.  922;  11  S.  W.  84,  467. 

4.  The  assessments  will  be  unequal  and  not  uniform 
because  no  part  of  Argenta  is  included.  48  Ark.  370;  57 
Ark.  L.  Rep.  70. 

Rose,  Hemingway,  Cantrell,  Loughborough  <& 
Miles,  for  appellees. 

1.  Act  330,  Acts  1915,  supplies  all  necessary  statu- 
tory authority  lacking  and  all  objections  and  defects 
pointed  out  in  113  Ark.  590  and  114  Id.  324  were  removed. 
The  proceedings  under  the  Act  are  not  opposed  to  the 
provision  of  the  Constitution  authorizing  districts  in 
cities  and  towns  to  be  formed  only  on  the  consent  of  a 
majority  of  the  property  owners.  It  is  not  violative  of 
Art.  19,  ^  27.   103  Ark.  269 ;  87  Id.  346 ;  118  Id.  127. 

2.  It  is  a  local  improvement  conferring  special 
benefits.  96  Ark.  410;  106  Id.  115;  113  Id.  193;  170  U.  S. 
304;  56  N.  W.  41;  23  Id.  222;  39  Barb.  266;  38  Ore.  432. 
The  cases  cited  by  appellant  arose  under  the  peculiar 
statutes  of  those  States.  The  decisions  of  this  State  sus- 
taining special  assessments  on  an  ad  valorem  basis  to 
improve  roads  and  build  bridges  are  sustained  by  the 
great  weight  of  authority  in  other  States.  76  N.  E.  620 ; 
34  La.  Ann.  342;  181  Mass.  463;  68  N.  J.  118;  158  N.  Y. 
438;  22  Wash.  106;  40  Wis.  315  and  others.  See  also, 
170  U.  S.  304;  56  N.  W.  41;  63  Pac.  2;  39  Barb.  266,  as 
to  bridges  on  streets  of  cities. 

3.  The  assessnient  of  benefits  is  not  necessarily 
unequal  and  uniform,  as  the  property  in  Argenta  would 
necessarily  be  specially  benefited  and  is  not  assessed.  The 
district  does  not  pay  the  entire  cost  of  the  bridge,  but  is 
to  aid  the  county  to  defray  the  cost.  In  nearly  all  districts 
there  is  a  zone  of  property  beyond  the  limits  of  the  dis- 
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trict  that  is  benefited.    188  S.  W.  822;  48  Ark.  370;  57  A. 
L.  B.  70. 

Moore,  Smith,  Moore  <&  Trieher,  Amid  Curiae. 

1.  Tlie  bridge  is  a  local  improvement.  67  Ark.  30; 
113  Id.  193 ;  96  Id.  410 ;  89  Id.  513.  The  Act  is  vaUd.  104 
Ark.  425. 

McCULLOCH,  C.  J.  The  city  council  of  Little  Bock, 
by  an  ordinance  duly  enacted  upon  the  petition  of  prop- 
erty owners  as  prescribed  by  statute,  has  created  a  local 
improvement  district  **for  the  purpose  of  aiding  the 
County  of  Pulaski  in  building  a  bridge  across  the  Ark- 
ansas Biver,  said  bridge  to  land  on  Broadway  street  in 
the  city  of  Little  Bock,  Arkansas/'  A  majority  of  the 
owners  of  real  property  in  the  district  petitioned  for  the 
improvement  and  the  commissioners  have  been  appointed 
by  the  city  council  and  are  about  to  proceed  with  the 
assessment  of  benefits  and  the  levying  of  assessments  to 
pay  for  the  improvement.  Appellant  is  the  owner  of 
real  property  in  the  district  and  instituted  this  action 
in  the  chancery  court  to  restrain  further  proceedings  in 
the  assessment  of  benefits,  levying  of  assessments,  issuing 
bonds  and  the  construction  of  the  improvement  through 
the  agency  of  this  improvement  district,  on  the  ground 
that  there  is  no  lawful  authority  for  the  organization 
of  a  local  improvement  district  for  the  purpose  named. 
The  chancery  court  denied  relief  and  an  appeal  has  been 
prosecuted  to  this  court  from  the  decree. 

Another  district  was  once  formed  for  the  same  pur- 
pose mentioned  in  the  organization  of  this  district,  but 
this  court  held  that  under  the  law,  as  it  then  stood,  there 
was  no  authority  for  the  formation  of  a  local  improvement 
district  to  aid  in  the  construction  of  a  bridge  connecting 
two  cities.  Mullins  v.  Little  Rock,  113  Ark.  590.  The 
property  owners  made  another  attempt  to  further  the 
improvement  by  organizing  a  district  to  construct  one- 
half  of  the  bridge  across  the  Arkansas  Biver  between 
the  cities  of  Little  Bock  and  Argenta,  and  this  court  held 
that  the  effort  was  futile,  and  that  the  formation  of  the 
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district  for  that  purpose  was  void.  Mullins  v.  Bridge 
Improvement  District,  114  Ark.  324.  In  each  of  those 
cases  the  decision  was  based  npon  the  lack  of  legislative 
authority  to  form  an  improvement  district  for  the  pur- 
poses named.  In  the  first  case  it  was  held  that  the 
Le^slature^  in  the  enactment  of  the  general  statute 
authorizing  the  organization  of  improvement  districts  in 
cities  and  towns,  had  not  conferred  authority  to  form  a 
district  for  the  purpose  of  aiding  another  agency,  such  as 
the  county,  in  constructing  an  improvement;  and  in  the 
last  case  it  was  held  that  there  was  no  legislative  au- 
thority to  form  a  district  to  build  one-half  of  a  bridge,  or 
any  part  less  than  the  whole.  Since  those  cases  were 
decided  the  General  Assembly  enacted  a  special  statute 
applicable  only  to  Pulaski  Coxmty  authorizing  the  organi- 
zation of  improvement  districts  in  this  county  for  the 
purpose  of  raising  money  to  aid  the  county  to  **  build, 
repair,  reconstruct,  strengthen,  alter  or  widen,  bridges 
across  the  Arkansas  Biver  between  the  cities  of  Little 
Bock  and  Argenta. ' '   Acts  of  1915,  p.  1346. 

The  first  section  of  the  act  reads  as  follows : 
**  Districts  may  be  organized  in  Pulaski  County  in  the 
manner  set  forth  in  sections  5664  to  5742,  of  Kirby's 
Digest,  and  the  amendments  thereto,  for  the  purpose  of 
raising  naoney  to  aid  the  county  of  Pulaski  to  build, 
repair,  reconstruct,  strengthen,  alter  or  widen,  bridges 
across  the  Arkansas  Biver  between  the  cities  of  Little 
Bock  and  Argenta,  which  the  county  has  heretofore  built 
or  may  hereafter  undertake  to  build,  to  the  extent 
petitioned  for  and  under  such  restrictions  as  may  be 
prescribed,  in  the  petition  of  the  majority  in  value  of  the 
property  owners  and  in  such  event,  it  shall  be  the  duty  of 
the  commissioners,  if  they  can  make  satisfactory  arrange- 
ments with  the  county  court  of  Pulaski  County  within 
the  limits  of  the  authority  conferred  by  such  petition,  to 
issue  the  negotiable  interest-bearing  bonds  of  the  district 
to  the  amount  prescribed  in  the  petition,  and  to  sell  said 
bonds  and  turn  the  proceeds  thereof  over  to  said  county 
court,   to   be   used  in   the   construction,  reconstruction 
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repairingy  strengthening,  altering  or  widening  of  auoh 
bridge  or  bridges. '* 

Section  2  of  the  act  provides  that  when  such  bridge 
or  bridges  are  proposed  to  be  built,  repaired,  recon- 
structed, etc.,  the  county  court  of  said  county  shall  appoint 
a  commission  composed  of  three  persons  whose  duty  shall 
be  to  locate  and  superintend  the  erection,  reconstruction 
or  repair  of  the  proposed  bridge.  It  is  thus  seen  that 
legislative  authority  is  conferred,  as  far  as  is  possessed 
by  the  law-makers,  to  form  an  improvement  district  for 
the  purpose  mentioned  in  the  organization  of  the  present 
district. 

The  statute  in  question  is  not  open  to  the  objection 
that  it  attempts  to  amend  or  extend  a  statute  by  reference 
only  to  the  title.  Common  School  District  No.  13  v.  Oak 
Grove  Special  School  District,  102  Ark.  411.  Nor  is 
the  statute  objectionable  on  the  ground  that  it  authorizes 
the  appointment  of  two  sets  of  commissioners,  one  by  the 
county  and  the  other  by  the  city  council.  The  question 
of  extent  of  the  authority  of  the  respective  sets  of  com- 
missioners is  not  before  us  for  detennination  and  need  not 
be  decided  until  it  properly  arises.  There  may  not  arise 
any  conflict  in  the  authority  attempted  to  be  exercised 
by  the  respective  boards  in  this  instance. 

(1)  The  only  question  presented,  therefore,  for  our 
determination  is  whether  or  not  the  statute  authorizing 
the  formation  of  the  district  for  the  purpose  named  is 
valid,  and  the  validity  of  the  statute  is  challenged  by 
appellant  on  several  grounds.  The  Constitution  of  the 
State  contains  but  one  limitation  upon  legislative  power 
with  respect  to  the  creation  of  local  improvement  dis- 
tricts, and  that  limitation  is  that  the  taxation  of  property 
in  districts  situated  wholly  within  cities  and  towns  must 
rest  on  the  consent,  actually  ascertained,  of  a  majority  in 
value  of  the  owners  of  real  property.  Butler  v.  Fourche 
Drainage  District,  99  Ark.  100.  In  other  respects  the  leg- 
islative will  is  supreme,  at  least  as  far  as  any  express 
constitutional  limitation  is  concerned.  Of  course,  there  is 
the  further  limitation  that  since  the  only  justification  for 
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the  imposition  of  local  assessments  rests  npon  the  enjoy- 
ment of  special  benefits  to  the  property  thus  taxed,  the 
amount  of  the  tax  mnst  not  exceed  the  special  benefit  de- 
rived ;  and  also  that  the  imposition  of  the  tax  mnst  be  uni- 
form and  free  from  unjust  discrimination. 

(2)     It  is  insisted,  in  the  first  place,  that  it  is  beyond 
the  power  of  the  Legislature  to  authorize  the  organization 
of  an  improvement  district  inside  of  a  city  or  town  to 
make  an  improvement  situated  outside  of  its  limits.    We 
decided  in  one  of  the  former  cases  cited  that  a  district 
could  not  be  organized  for  the  purpose  of  constructing 
such  an  improvement,  but  since  then  the  Legislature  has 
supplied  the  power,  and  we  perceive  no  sound  reason  why 
it  can  not  be  done,  for  special  benefits  may  inure  to  prop- 
erty within  a  given  locality  inside  of  the  municipality, 
even  though  the  improvement  lies  partly  outside.    The 
improvement  now  under  consideration   affords   an   apt 
illustration,  for  the  property  adjacent  to  a  bridge  span- 
ning a  river  which  forms  the  boxmdary  between  two  cit- 
ies may  receive  marked  benefit  from  the  improvement, 
even  though  the  greater  part  of  the  improvement  lies  out- 
side of  the  district  and  municipality.    There  is  nothing  in 
the  Constitution  which  forbids  the  organization  of  such  a 
district.    In  fact,  the  Legislature  passed  a  statute  many 
years  ago  authorizing  the  organization  of  improvement 
districts  for  the  construction  of  waterworks  and  sewer 
systems  with  part  of  the  improvement  lying  outside  of  the 
municipalities,  and  the  validity  of  that  statute  has  never 
been  questioned,  although  this  court  had  previously  held 
that  in  the  absence  of  such  legislative  authority  it  could 
not  be  done.    Rector  v.  Board  of  Improvement,  50  Ark. 
116.    The  Constitution  places  certain  limitations,  as  be- 
fore stated,  upon  the  power  to  organize  districts  for  *' as- 
sessments on  real  property  for  local   improvements  in 
towns  and  cities,*'  but  we  have  construed  that  provision 
not  to  restrict  the  power  to  organize  districts  lying:  partly 
inside  and  partly  outside  of  cities  and  towns.    Butler  v. 
Fourche  Drainage  District,  supra.    All  that  the  framers 
of  the  Constitution  meant  was  that  the  assessments  on 
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real  property  in  districts  wholly  within  cities  and  towns 
must  be  based  upon  the  consent  of  the  majority  in  value 
of  the  property  owners  to  be  affected.  It  was  not  a  grant 
of  power,  but  a  limitation  to  that  extent  upon  the  power 
of  the  lawmakers. 

(3-4)  Again,  it  is  urged  that  a  bridge  which  forms 
part  of  a  highway  constitutes  a  general  improvement 
which  affects  the  whole  public  and  can  not  be  made  the 
object  of  a  local  improvement  district.  There  are  decisions 
in  other  States  to  the  effect  that  bridges,  as  well  as  other 
parts  of  public  highways,  can  not  be  treated  as  local  im- 
provements, but  this  court  has  steadily  held  to  the  con- 
trary. In  fact,  the  most  frequent  applications  of  the  im- 
provement district  laws  in  this  State  have  been  to  the  or- 
ganization of  districts  for  the  purpose  of  improving 
streets  and  highways,  and  the  power  has  scarcely  ever 
been  questioned.  We  have  expressly  held  that  a  bridge 
situated  either  in  a  rural  district  or  one  situated  inside 
of  a  city  may  be  constructed  as  a  local  improvement. 
Shibley  v.  Fort  Smith  <&  Van  Bur  en  District,  96  Ark.  410 ; 
Board  of  Directors  v.  Collier,  104  Ark.  425 ;  Ferguson  v. 
McLmn,  113  Ark.  193.  That  subject  is  fully  discussed  in 
the  recent  case  of  Bermett  v.  Johnson,  130  Ark.  507,  where 
we  reiterated  the  rule  so  often  announced  by  this  court 
that  an  improvement  may  be  a  local  one  so  as  to  justify 
local  assessments  where  there  is  a  special  and  peculiar 
benefit  inuring  to  the  adjoining  property,  even  though  the 
general  public  enjoys  a  degree  of  benefit  from  the  im- 
provement. We  held,  too,  that  the  legislative  determina- 
tion of  the  character  of  an  improvement  as  a  local  one  is 
conclusive,  unless  arbitrary  and  unfounded  in  reason,  and 
that  principle  applies  to  the  present  case,  because  the 
statute  under  consideration  is  a  special  one  and  neces- 
sarily constitutes  a  legislative  determination  of  the  fact 
that  bridges  across  the  Arkansas  river  between  the  cities 
of  Little  Rock  and  Argenta  may  constitute  local  improve- 
ments. We  can  not  say  as  a  matter  of  law  that  that  de- 
termination is  such  a  manifest  error  as  to  call  for  judi- 
cial interference  with  the  legislative  will. 
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(5)  One  of  the  most  serious  considerations  in  the 
case  is  whether  or  not  the  authority  to  levy  assessments 
on  adjacent  property  for  the  purpose  of  raising  money 
to  aid  the  county  in  the  construction  or  repair  of  bridges, 
which  presupposes  that  the  benefits  to  be  derived  from 
the  use  of  funds  out  of  the  county  treasury  does  not  over- 
turn or  render  inconsistent  the  further  determination  of 
the  lawmakers  that  the  improvement  is  a  local  one  so  as 
to  justify  special  assessments  on  the  adjaceiit  property. 
We  think,  though,  that  the  better  rule  is  to  uphold  the  leg- 
islative determination  to  the  extent  that  the  improvement 
is  local  in  its  nature,  even  though  the  general  public  will 
receive  benefits  so  as  to  justify  expenditures  of  public 
funds.  That  is  just  another  way  of  saying,  as  we  have 
often  said  heretofore,  that  an  improvement  may  be  local 
in  its  nature  even  though  the  general  public  enjoys  a  de- 
gree of  the  benefits.  We  have,  in  fact,  held  that  an  im- 
provement district  may  be  organized  to  improve  a  public 
street  in  a  city  even  though  it  is  necessary  to  obtain  public 
funds  from  the  city  in  order  to  complete  the  improvement. 
McDonnell  v.  Improvement  District  No.  145,  97  Ark.  334. 
This  conclusion  is  very  forcibly  and  aptly  stated  by  the 
Supreme  Court  of  Minnesota,  in  dealing  with  the  subject, 
as  follows: 

**Such  improvements  being  public  in  their  nature,  it 
is  rare  that  a  case  arises  where  the  general  public  do  not 
share  to  a  greater  or  less  extent  in  the  benefits,  though  in 
some  cases,  as  of  alleys  or  lateral  streets  or  sewers,  the 
benefit  may  seem  to  be  peculiarly  local.  But  it  has  never 
been  contended  that,  in  authorizing  local  assessments  in 
pursuance  of  this  constitutional  provision,  municipal  au- 
thorities were  to  be  limited  to  such  improvements  as  are 
entirely  local  in  their  character.  The  city  at  large  is  ben- 
efited, and  at  the  same  time  special  benefits  in  ordinary 
cases  result  to  the  owners  of  property  adjoining  or  in  the 
vicinity  of  the  improvement.  If  the  special  benefits  to 
property  so  locally  affected  are  equal  to  the  cost  of  the 
work  then  an  amount,  not  exceeding  the  whole  cost  may 
be  assessed  upon  such  property;  but  if  the   expense 
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thereof  exceed  such  benefits,  then  the  city  at  large  should 
in  any  event  bear  a  portion  of  the  burden/'  State  v.  Dis- 
trict Court  of  Ramsey  County,  33  Minn.  295. 

We  are  of  the  opinion,  therefore,  that  it  is  not  be- 
yond the  power  of  the  Legislature  to  authorize  a  district 
to  be  formed  for  the  purpose  named. 

(6)  It  is  urged  that  the  assessment  of  property  in 
Little  Eock  will  be  unjust  and  discriminatory  because  no 
part  of  the  property  adjacent  to  the  bridge  on  the  Ar- 
genta  side  is  to  be  taxed.  Counsel  cite  in  support  of  that 
contention  decisions  of  this  court  holding  that  uniformity 
must  be  observed  in  assessments  for  local  improvements 
and  that  where  there  is  other  property  which  would  ob- 
viously be  benefited  by  an  improvement  in  the  same  de- 
gree, it  can  not  be  omitted  from  the  assessment.  Davis  v. 
Games,  48  Ark.  370;  Heineman  v.  Sweatt,  130  Ark.  70. 
Those  were  cases,  however,  where  property  lying  inside 
of  the  improvement  district  was  excluded  from  taxation, 
and  where  it  was  a  demonstrable  error  to  say  that  the 
omitted  property  would  not  be  benefited.  It  is  only  in 
such  instances  as  that  that  in  a  judicial  review  the  legisla- 
tive will  may  be  overturned.  The  decision  of  this  court  in 
Conway  v.  MUler  County  Highway  (6  Bridge  District,  125 
Ark.  325,  is,  we  think,  conclusive  of  this  question.  There 
must  be  a  limit  somewhere  to  the  boundary  of  a  district 
organized  for  the  construction  of  an  improvement  of  this 
kind,  and  the  action  of  the  city  council  in  fixing  the  boun- 
daries is  conclusive,  unless  it  is  obviously  erroneous  and 
arbitrary.  We  can  not  say  that  the  property  on  the  other 
side  of  the  river  will  be  so  obviously,  benefited  in  the  same 
degree  as  the  property  on  this  side  as  to  constitute  an  un- 
just discrimination  in  the  assessment  of  the  property  in 
the  district  for  the  construction  of  the  improvement. 

(7)  A  majority  of  the  court,  therefore,  reaches  the 
conclusion,  not  without  some  diflSculty,  it  is  true,  that 
there  is  no  legal  objection  to  be  found  to  this  district,  or 
to  the  validity  of  the  statute  under  which  it  is  formed,  and 
that  the  decree  of  the  chancery  court  in  so  declaring  was 
correct.    The  decree  is,  therefore,  aflSrmed. 
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HABT,  J.,  (dissenting).  Mr.  Justioe  Wood  and  my- 
self are  of  the  opinion  fhat  the  forming  of  a  local  im- 
provement district  within  the  city  for  the  purpose  of  con- 
structing a  bridge  without  the  city  limits  is  in  plain  vio- 
lation of  our  Constitution. 

Article  19,  section  27,  of  our  Constitution  reads  as 
follows : 

**  Section  27.  Nothing  in  this  Constitution  shall  be 
so  construed  as  to  prohibit  the  General  Assembly  from 
authorizing  assessments  on  real  property  for  local  im- 
provements in  towns  and  cities  under  such  regulations  as 
may  be  prescribed  by  law,  to  be  based  upon  the  consent 
of  a  UMijority  in  value  of  the  property  holders  owning 
property  adjoining  the  locality  to  be  affected;  but  such 
assessments  shall  be  ad  valorem  and  uniform.^' 

What  the  meaning  is  of  the  phrase  ''local  improve- 
ment" is  a  question  of  law.  In  the  case  of  Crane  v.  Si- 
loam  Sprmgs,  67  Ark.  30,  the  court  said : 

*'If  we  look  for  the  technical  or  legal  meaning  of  the 
phrase  'local  improvement,'  we  find  it  to  be  a  public  im- 
provement, which,  although  it  may  incidentally  benefit 
the  public  at  large,  is  made  primarily  for  the  accommo- 
dation and  convenience  of  the  inhabitants  of  a  particular 
locality,  and  which  is  of  such  a  nature  as  to  confer  a  spe- 
cial benefit  upon  the  real  property  adjoining  or  near  the 
locality  of  the  improvement." 

In  the  case  of  Himdley  &  Rees  v.  Commissioners,  etc., 
67  HI.  559,  the  court  had  under  consideration  the  assess- 
ments for  the  improvement  and  completion  of  Lincoln 
Park,  which  was  situated  partly  in  North  Chicago  and 
partly  in  Lake  View.  It  was  claimed  that  the  proceedings 
in  that  case  were  had  under  a  clause  of  the  Constitution 
which  provides  that  "the  General  Assembly  may  vest  the 
corporate  authorities  of  cities,  towns  and  villages  with 
power  to  make  local  improvements  by  special  assessments 
or  by  special  taxation  of  contiguous  property  or  other- 
wise." In  determining  whether  the  assessment  for  the 
park  was  a  local  improvement  within  the  meaning  of  this 
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clause  of  the  Constitution,  Chief  Justice  Breese,  who  de- 
livered the  opinion  of  the  court,  said : 

**From  the  evidence  in  the  record,  it  appears  this 
park  is  to  be 'constructed  within  the  corporate  limits  of 
two  towns.  The  property  in  both  the  towns  is  assessed 
to  defray  the  costs  and  expenses  of  acquiring  the  land  and 
improving  the  park,  and  assessments  are  to  be  paid  by 
the  property  owners  of  those  towns,  not  to  pay  for  lands 
lying  inside,  and  improvements  which  are  to  be  made 
within  those  towns,  but  for  lands  situated  outside,  and  for 
improvements  which  are  to  be  made  outside  the  corpo- 
rate limits  of  such  towns.  Thus,  taxes  paid  on  property 
in  North  Chicago  would  be  expended  for  lands  and  im- 
provements, some  of  them  in  North  Chicago  and  some  in 
Lake  View,  and  taxes  paid  on  property  situated  in  Lake 
View  would  be  expended  in  North  Chicago.  How,  tlien, 
can  it  be  contended  that  the  creation  of  a  park  in  Lake 
View  by  taxes  in  part  paid  by  North  Chicago  would  be 
a  local  improvement  of  North  Chicago,  or  vice  versa  in 
Lake  View? 

'*We  must  hold,  therefore,  that  an  assessment  on 
property  in  North  Chicago,  for  a  local  improvement  in 
Lake  View,  or  vice  versa,  is  not  within  the  meaning  we 
are  disposed  to  give  this  clause  of  the  Constitution.'^ 

As  far  as  the  principles  of  law  involved  in  this  case 
are  concerned,  it  will  be  seen  that  the  clause  of  the  Con- 
stitution of  the  State  of  Illinois  granting  to  municipal 
corporations  the  power  to  make  local  improvements  is  in 
no  respect  different  from  our  own  Constitution.  The 
holding  of  the  Supreme  Court  of  Illinois  in  the  case  just 
referred  to  is  in  accord  with  our  previous  decisions  on  the 
attempted  organization  of  an  improvement  district  to  con- 
struct the  identical  improvement  involved  in  this  case. 
MuUins  V.  City  of  Little  Rock,  113  Ark.  590,  and  Mullins 
V.  Commissioners  of  Bridge  Improvement  District  No.  2, 
114  Ark.  324. 

In  the  latter  case  the  court  held  invalid  an  ordinance 
of  the  city  establishing  an  improvement  district  to  con- 
struct a  portion  of  a  bridge  across  the  Arkansas  river, 
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the  portion  to  be  constructed  by  the  district  to  be  to  the 
center  of  the  river  which  was  the  geographical  boundary 
of  the  city.  In  that  case  it  was  proposed  that  the  other 
half  of  the^  bridge  should  be  erected  by  Pulaski  County 
or  by  an  improvement  district  in  the  city  of  Argenta.  The 
court  said: 

**It  might  be  possible  for  these  different  agencies  to 
oo-operate  harmoniously  in  the  construction  of  this  im- 
provement, so  that,  when  their  joint  labors  were  com- 
pleted, a  bridge  would  be  constructed,  but,  while  this  is 
possible,  it  is  not  certain.  Even  if  satisfactory  plans 
should  be  prepared  and  accepted,  many  questions  of  de- 
tail would  arise,  which  would  require  conferences  and 
concessions,  and  if  these  conferences  were  not  held  and 
concessions  made,  a  condition  would  arise  which  the  law 
has  not  contemplated  nor  provided  for.  Such  improve- 
ment as  a  bridge  must  be  situated  wholly  within  the  im- 
provement district,  and,  in  our  opinion,  this  ordinance 
seeks  to  do  indirectly  what  it  is  not  permitted  to  do  di- 
rectly, and  that  is  to  aid  in  the  construction  of  this 
bridge.^* 

Thus  it  will  be  seen  that  here  is  a  distinct  announce- 
ment of  this  court  that  such  an  improvement  as  a  bridge 
must  be  situated  wholly  within  the  improvement  district 
which  was  organized  to  construct  it.  We  presume  under 
the  views  expressed  in  the  majority  opinion  that  this  lan- 
guage is  now  considered  obiter  dictum,  but  it  will  be  read- 
ily seen  from  the  context  that  such  is  not  the  case  because 
it  was  a  part  of  the  reasoning  which  led  the  court  to  the 
conclusion  reached  by  it. 

Again,  in  the  case  of  Loeffler  v.  Chicago,  246  111.  43, 
92  N.  E.  586,  20  A.  &  E.  Ann.  Cas.  335,  the  court  held  that 
a  sewer  partly  in  one  municipality  and  partly  in  another, 
for  the  use  and  benefit  of  both,  is  one  continuous  improve- 
ment and  not  two  separate  and  distinct  improvements. 
The  court  further  held  that  the  question  of  whether  an 
improvement  is  local  in  character  so  that  it  may  be  made 
by  special  assessment  is  one  of  fact,  but  the  determina- 
tion of  the  local  authorities  is  subject  to  review  by  the 
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courts.  There  it  was  contended  that  in  order  for  the 
sewer  in  the  city  of  Chicago  to  be  of  any  benefit  to  the 
property  within  said  city  an  outlet  in  the  town  of  Cicero 
for  such  sewer  was  required.  It  Vas  contended  that  while 
it  is  the  general  rule  that  a  municipal  corporation  can 
only  exercise  its  power  within  its  corporate  limits,  still 
that  this  doctrine  is  subject  to  the  qualification  that  such 
authorities  may  do  those  things  which  are  necessarily 
and  fairly  implied  or  incident  to  the  powers  expressly 
granted  to  them.  Therefore,  it  was  insisted  that  a  mu- 
nicipality liiust  have  the  power  to  obtain  an  outlet  for  a 
sewer  outside  its  corporate  limits  if  no  such  outlet  can 
be  found  within  such  limits.  The  court  recognized  this 
qualification  to  the  general  rule,  and  in  commenting  upon 
the  cases  announcing  it,  said  : 

**A  reading  of  these  decisions  shows  that  they  were 
based  upon  the  theory  that  the  outlet  of  the  sewer  was 
really  a  part  of  the  improvement  and  was  for  the  exclu- 
sive use  of  the  municipality  in  question.  Such,  however, 
is  not  the  case  here.  True,  that  part  of  the  sewer  in  the 
town  of  Cicero  is  to  furnish  an  outlet  for  that  part  of  the 
sewer  in  the  city  of  Chicago,  but  it  is  also  for  the  use  and 
benefit  of  land  in  Cicero  adjacent  to  it.  These  cases  are 
not  in  conflict  with  and  do  not  overrule  the  general  doc- 
trine on  this  question  laid  down  in  Hundley  v.  Lvificoln 
Park,  supra. 

*' Counsel  for  appellees  further  argue  that  this  im- 
provement, considered  as  a  whole,  is  a  benefit  to  a  special 
locality  and  will  specially  and  peculiarly  enhance  the 
value  of  the  property  in  tiiat  vicinity ;  that,  therefore,  un- 
der the  definitioins  of  'local  improvement'  this  improve- 
ment can  be  held  to  be  one  even  though  it  is  partially 
within  two  municipalities;  that  none  of  the  decisions  in 
this  State  except  the  Hundley  case,  s^ipra,  would  conflict 
with  such  a  holding.  It  is  clear  from  an  examination  of 
the  cases  where  this  court  has  discussed  the  meaning  of 
the  phrase  'local  improvement,'  as  used  in  said  provi- 
sion of  the  Constitution,  it  has  been  understood  to  be  an 
improvement  within  and  under  the  control  of  one  munici- 
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pality/'     See  also  Waukegan  v.  De  Wolf,  258  IlL  374, 
101  N.  E.  532,  Ann.  Cas.  1914,  B-538. 

Again,  in  Sylvester  v.  MacavXey,  Wilson's  Superior 
Court  Beports,  volume  1,  page  19,  tiie  court  liad  under 
consideration  an  ordinance  for  the  grading  of  a  street 
of  the  city  of  Indianapolis  in  the  State  of  Indiana.  A 
property  owner  refused  to  pay  the  assessment  on  the 
ground  that  that  part  of  the  street  which  was  contiguous 
to  her  property  was  not  in  fact  within  the  city.  The  court 
held  that  the  city  council  had  no  power  to  construct  its 
improvements  beyond  the  city  limits,  and  that  no  assess- 
ment would  lie,  therefore,  against  property  owners  abut^ 
ting  such  improvements.  A  review  of  the  authorities 
dted  and  a  comparison  of  our  clause  of  the  Constitution 
with  reference  to  local  improvements  with  the  clause  of 
the  Constitution  of  the  State  of  Illinois  relating  thereto 
leads  us  to  the  conclusion  that  a  local  improvement  can 
not  be  organized  within  the  corporate  limits  of  a  city  or 
town  to  construct  an  improvement  outside  of  the  corpo- 
rate limits  of  such  city  or  town.  It  is  perfectly  evident 
that  the  bridge  when  constructed  will  be  of  as  much  ben- 
efit to  the  property  contiguous  to  it  on  the  side  of  the 
river  on  which  North  Little  Rock  is  situated  as  it  is  to 
the  property  near  it  on  the  side  of  the  river  on  which  Lit- 
tle Bock  is  situated.  The  cities  of  Little  Bock  and  of 
North  Little  Bock  are  entirely  disconnected  at  the  points 
where  it  is  proposed  to  span  the  river  with  the  bridge. 
The  purpose  of  the  bridge  is  to  connect  these  two  cities 
so  as  to  give  the  public  unobstructed  and  cpnvenient  ac- 
cess from  one  city  to  the  other.  It  will  necessarily  be  as 
much  used  on  the  North  Little  Bock  side  of  the  river  as 
on  the  Little  Bock  side.  That  is  to  say,  the  improvement 
will  be  as  much  used  outside  of  the  d^  of  Little  Bock  as 
in  it  The  improvement  will  necessarily  benefit  adjoining 
proi)erty  on  the  North  Little  Bock  side  of  the  river  as 
much  as  it  will  benefit  adjoining  property  on  the  Little 
Bock  side  of  the  river.  It  is  evident  that  the  primary 
purpose  and  effect  of  constructing  the  bridge  is  to  benefit 
tiie  public  generally  and  not  to  improve  the  particular  lo- 
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cality.  While  it  is  trae  that  if  its  purpose  and  effect  is  to 
improve  a  particular  locality  it  is  a  local  improvement, 
although  there  may  be  an  incidental  benefit  to  the  public, 
yet  it  is  equally  true  that  if  the  primary  object  is  to  ben- 
efit the  public  it  is  not  a  local  improvement,  although  it 
may  incidentally  benefit  property  in  a  particular  locality. 
Hence  we  do  not  think  the  improvement  is  a  local  im- 
provement in  a  town  or  city  within  the  legal  definition  of 
the  phrase  *4ocal  improvement,^'  as  used  in  our  Consti- 
tution. It  is  only  local  in  the  sense  that  it  is  to  be  erected 
in  a  particular  Jocality,  and  is  nearer  to  some  persons  and 
property  than  to  others. 

Our  conclusion  on  this  point  is  decisive  of  the  entire 
case,  and  we  therefore  forbear  comment  on  other  points 
discussed  in  the  majority  opinion. 

Wood,  J.,  concurs  in  this  dissent. 


Eminent  Household  of  Columbian  Woodmen  v.  Dabden. 
Opinion  delivered  November  5, 1917. 

Fraternal  insurance — conditions  in  policy— liabhjty  op  order. — 
Deceased  held  a  policy  in  a  fraternal  insurance  company  which 
provided  that  the  policy  should  be  void  if  (among  other  things) 
he  lost  his  life,  in  consequence  of  a  misdemeanor,  violation  of  the 
law,  duel,  or  combat,  except  in  a  case  of  self-defense.  Deceased 
was  shot  and  killed  by  one  L.  after  a  quarrel  or  altercation. 
Held,  under  the  evidence  and  instructions,  a  verdict  in  favor 
of  deceased's  beneficiary,  would  not  be  disturbed  on  appeal. 

Appeal  from  Lonoke  Circuit  Court;  Thomas  C.  Trim- 
hie,  Judge ;  aflBrmed. 

Trimble  (&  Williams,  for  appellant. 

1.  The  deceased  violated  the  terms  of  the  contract 
by  voluntarily  engaging  in  a  duel.  109  Ark.  400;  118 
Id.  226. 

2.  The  court  erred  in  giving  instructions  Nos.  5  and 
7.  59  Ark.  132;  109  Id.  514.  The  instructions  were  con- 
flicting. 123  Ark.  600;  83  Id.  204;  74  Id.  441;  65  Id.  98; 
76.  64;  72  Id.  40;  99  Id.  384.    See  also  95  Id.  506.    The 
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error  was  not  cured  by  other  instructions.  87  Id.  366 ;  88 
Id.  550 ;  79  Id.  13.  Nos.  5  and  7  are  incorrect,  conflicting 
contradictory,  misleading  and  prejudical.    Supra. 

Appellee,  pro  se. 

1.  Even  if  Darden  was  the  aggressor,  defendant 
can  not  set  up  that  as  a  defense.  The  verdict  is  sustained 
by  the  evidence,  and  there  is  no  error  in  the  instructions. 
Ill  Ind.  462 ;  60  Am.  Rep.  702 ;  11  N.  E.  230 ;  89  N.  E.  398 ; 
6  L.  B.  A.  731 ;  101  Tenn.  22 ;  42  L.  E.  A.  247 ;  170  111.  79 ; 
Richards  on  Insurance  (3  ed.)  536;  136  U.  S.  297,  etc. 

McCULLOCH,  C.  J.  J.  W.  Darden  was  a  member 
or  **  guest, '^  as  described  in  the  policy  or  benefit  certifi- 
cate, of  a  fraternal  benefit  society  known  as  The  Eminent 
Household  of  Columbian  Woodmen,  the  policy  being  pay- 
able to  his  wife,  Nannie  M.  Darden,  who  is  the  plaintiff  in 
this  action.  Darden,  while  a  member  in  good  standing 
of  said  society,  came  to  his  death  by  violence  at  the  hands 
of  one  Linn.  The  suit  on  the  policy  is  defended  on  the 
sole  ground  that  there  was  a  violation  of  a  clause  of  the 
by-laws  of  the  order  which  constituted  a  part  of  the  con- 
tract, in  the  following  language : 

**If  a  guest  holding  a  covenant  shall  *  *  *  die,  or  be- 
come totally  and  permanent  disabled,  or  suffer  loss  of 
limb,  or  eye,  or  sustain  broken  limb  in  consequence  of 
such  misdemeanor,  or  any  violation  of  law,  *  *  ^  or  in 
consequence  of  a  duel,  or  combat,  except  in  self-defense, 
•  •  •  the  covenant  shall  be  void,  and  of  no  effect,  and  all 
payments  made  or  benefits  which  may  have  been  accrued 
thereunder,  shall  be  forfeited  without  notice  or  service.*' 

The  case  was  tried  before  a  jury  on  the  issue  as  to 
the  cause  of  Darden 's  death,  whether  or  not  the  manner 
of  his  death  constituted  a  violation  of  the  terms  of  the 
policy. 

It  appears  from  the  testimony  that  Darden  and  Linn 
were  both  farmers  in  Lonoke  County,  and  that  an  alter- 
cation arose  between  them  on  account  of  the  conduct  of 
Darden  in  ordering  one  of  Linn's  tenants  to  vacate  a 
house  on  the  farm  leased  by  Linn.   The  two  parties,  linn 
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and  Darden,  met  one  day  on  a  bridge  in  the  neighborhood 
where  they  both  resided,  and  Linn  shot  and  killed  Darden 
in  the  encounter.  Linn  testified  that  when  he  and  Darden 
met  on  the  bridge,  after  a  brief  conversation  concerning 
other  matters,  the  altercation  arose  about  Darden  having 
ordered  the  tenant  out  of  the  house  and  that  Darden 
cursed  him  and  drew  his  pist61  and  that  he  shot  Darden 
while  the  latter  was  making  eflfort  to  shoot  him.  Darden 
^was  shot  twice  and  fell  from  his  horse  as  the  horse  ran 
away  from  the  scene  of  the  shooting.  Another  witness  in 
the  case  corroborated  Linn  in  his  statement  that  he  shot 
Darden  after  the  latter  had  drawn  a  pistol  and  was  at- 
tempting to  shoot  him.  On  the  other  hand,  testimony  was 
adduced  which  tended  to  show  that  Darden  was  unarmed 
at  the  time,  and  the  jury  could  have  found,  and  doubtless 
did  find,  that  the  killing  of  Darden  by  Linn  was  not  justi- 
fied. Under  the  instructions  of  the  court  the  verdict  of 
the  jury  necessarily  constituted  a  finding  to  the  effect  that 
the  death  of  Darden  did  Jiot  result  from  his  own  unlawful 
act  or  while  he  was  engaged  in  a  duel  or  combat,  within 
the  meaning  of  the  policy. 

The  only  ground  urged  for  reversal  is  that  the  court 
erred  in  giving  two  instructions,  which  read  as  follows : 

**No.  5.  Upon  the  issue  in  this  case  as  to  whether 
or  not  the  assured  came  to  his  death  by  reason  of  viola- 
tion of  the  law,  unless  you  find  that  the  assured  drew  his 
pistol  and  was  attempting  to  take  the  life  of  Fred  Linn  or 
was  attempting  to  inflict  great  bodily  injury  upon  the  said 
Fred  Linn,  then  you  will  find  for  the  plaintiff.'* 

**No.  7.  Unless  you  find  that  the  assured  was  armed 
with  a  pistol  and  that  he  had  drawn  the  same  and  that  he 
was  intending  and  attempting  to  take  the  life  of  the  said 
Fred  Linn,  or  to  inflict  upon  him  great  bodily  injury,  then 
your  verdict  will  be  for  the  plaintiff.'* 

It  is  contended  that  each  of  those  instructions  is  in 
conflict  with  another  instruction  given  by  the  court  at  the 
instance  of  the  defendant,  and  are  erroneous  for  the  rea- 
son that  they  ignore  the  principle  that  if  Darden  was  the 
aggressor  in  the  encounter,  and  that  when  Linn  fired  the 
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fatal  shot  he  honestly  believed  without  fault  or  careless- 
ness on  his  part  that  he  was  in  actual  danger  of  receiving 
great  bodily  injury,  the  killing  was  justifiable.  The  in- 
structions are  open  to  the  objections  stated,  but  the  error 
in  omitting  the  principle  just  mentioned  is  not  prejudi- 
cial for  the  reason  that  there  is  no  question  in  this  case 
of  Linn  acting  upon  mere  appearances  of  danger.  The 
meeting  between  the  two  men  was  in  broad  daylight  and 
liinn  and  another  witness  described  with  certainty  the  de- 
tails of  the  encounter,  and  they  both  state  that  Darden 
drew  his  pistol  and  presented  it,  or  ^^ threw  it  on  Linn," 
as  they  say,  and  attempted  to  shoot.  Other  circumstances 
in  the  case  contradict  that  testimony,  and  the  jury  only 
had  to  consider  whether  or  not  the  statement  was  true. 
There  is  no  testimony  in  the  case  which  would  have  war- 
ranted the  conclusion  that  even  though  Darden  did  not 
draw  a  pistol  and  make  an  assault  upon  Linn,  that  the 
latter  honestly  and  in  good  faith  believed  that  he  was  in 
actual  danger  of  receiving  great  bodily  hann. 

We  think  that  the  instructions,  though  not  strictly 
accurate,  presented  the  issue  to  the  jury  in  a  way  that  no 
prejudice  resulted,  and  that  the  defendant  was  bound  by 
the  verdict  of  the  jury. 

Affirmed. 


Thompson  v.  WniHrra,  Administbator. 
Opinion  delivered  November  5, 1917. 

1.  ESTOPPIL  IN  PAIS — MSINITION^ — An  eiftoppel  in  paw  is  conduct 
intended  and  calculated  to  induce,  and  in  fact  inducing,  an- 
other person  to  alter  his  condition  so  that  it  would  be  a  fraud 
on  him  to  allow  the  other  person  to  take  an  inconsistent  attitude 
to  his  detriment. 

2.  DowiB— ACT  OF  WIDOW— ESTOPPEL^— HtfM,  under  the  facts,  that 
a  widow  was  estopped  from  daiming  dower  in  the  funds  of  her 
hnaband  in  the  hands  of  his  administrator,  and  which  he  had 
used  in  paying  the  debts  of  the  estate. 

Appeal  from  Mississippi  Circuit  Courts  Chickasawba 
District ;  W.  J.  Driver ^  Judge ;  affirmed. 
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R.  A.  Nelson,  for  appellants. 

1.  Appellants  are  not  estopped  to  claim  their  rights, 
nor  were  they  waived  by  any  acts  or  conversations.  16 
Cyc.  679. 

2.  The  court  erred  in  its  instructions.  15  Ark.  41 ; 
96  Id.  222. 

W.  D.  Gravette,  for  appellee. 

1.  Appellants  are  estopped.  The  instructions  are 
not  set  out  nor  abstracted.  But  the  jury  were  properly 
instructed  and  the  evidence  sustains  the  judgment.  Ap- 
pellee paid  the  debts  under  the  instructions  of  the  widow. 
It  was  then  too  late  to  claim  dower. 

WOOD,  J.  W.  H.  Needham  died  in  December,  1912, 
leaving  his  wife  and  daughter.  After  his  death  his  wife, 
Eliza,  married  Thompson,  and  his  daughter,  Gertrude, 
married  Jones.  In  January,  1913,  B.  H.  Wilhite  was  ap- 
pointed administrator  of  the  estate  of  Needham.  On  the 
30th  of  October,  1915,  the  administrator  filed  his  first  and 
only  report,  showing  certain  amounts  received  and  col- 
lected by  him  for  the  estate,  and  certain  amounts  paid 
out.  Appellants  filed  their  exceptions  to  the  report,  which 
exceptions  were  sustained  by  the  probate  court,  and  the 
administrator  appealed  to  the  circuit  court,  where  the 
judgment  on  the  exceptions  was  in  favor  of  the  appellee, 
and  the  appellants  have  prosecuted  this  appeal. 

The  only  issue  presented^on  this  appeal  is  whether 
or  not  the  appellant  Eliza  Thompson,  as  the  widow  of 
Needham,  was  entitled  to  a  dower  interest  of  $377.45  out 
of  the  estate  of  Needham. 

The  undisputed  testimony  shows  that  at  the  death 
of  Needham  there  was  realized  out  of  the  personal  prop- 
erty of  his  estate  the  sum  of  $1,132.45.  The  appellee,  ad- 
ministrator, contends  that  at  the  request  of  Mrs.  Need- 
ham he  used  the  money  coming  into  his  hands  of  the  es- 
tate for  the  payment  of  debts,  and  that  she  is  estopped  by 
her  conduct  from  claiming  her  statutory  dower  in  this 
money.  The  appellant,  Eliza  Thompson,  on  the  other 
hand,  denies  this  contention,  and  claims  that  she  is  not 
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estopped,  under  the  facts,  from  claiming  her  statutory- 
dower.  The  testimony  on  this  issue  is  substantially  as 
follows : 

At  the  death  of  her  husband  Mrs.  Needham  and  her 
attorney  called  upon  Mr.  Wilhite  and  asked  him  to  act  as 
administrator  of  the  estate.  She  did  not  tell  him  anything 
about  selling  the  property  or  paying  the  debts ;  did  not 
instruct  him  to  pay  the  debts.  Needham  never  told  her 
what  he  wanted.  He  did  not  owe  many  bills.  There  was 
a  $1,000  insurance  policy,  made  payable  to  his  estate. 
She  did  not  tell  Mr.  Wilhite  that  Mr.  Needham  had  this 
policy  made  payable  to  his  estate  in  order  to  have  his 
debts  paid.  She  did  not  mind  the  honest  debts  being  paid. 
After  the  death  of  her  husband  she  lived  with  a  man  by 
the  name  of  Fields,  who  married  her  aunt,  until  about 
two  days  before  she  married  Thompson.  She  never  told 
Fields  that  she  wanted  Wilhite  to  pay  the  debts.  She 
never  told  him  that  Wilhite  was  giving  her  all  the  in- 
formation she  wanted  about  the  matter.  She  stated  that 
she  had  complained  about  the  way  Wilhite  had  managed 
the  estate  before  she  married  Thompson.  The  first  at- 
torney she  consulted  with  reference  to  her  affairs  after 
the  death  of  her  husband  was  Mr.  Bodgers.  She  paid 
Mr.  Bodgers  his  fee.  Her  husband  told  her  before  his 
death  that  he  had  paid  Bodgers  for  the  services  that 
Bodgers  had  rendered  him,  and  that  her  husband  did  not 
owe  Bodgers  any  attorney  *s  fee.  She  was  relying  upon 
the  advice  and  counsel  of  Bodgers  in  the  settlement  of  her 
husband's  estate.  Bodgers  procured  for  her  an  order  on 
the  administrator  to  refund  to  her  the  funeral  expenses 
which  she  had  paid,  and  also  secured  an  order  for  the  ad- 
ministrator to  pay  her  the  sum  of  $300  as  the  widow's 
allowance.  She  had  received  a  letter  from  Mr.  Bodgers 
stating,  in  substance,  that  he  had  procured  these  two  or- 
ders, and  that  he  would  file  another  petition  to  determine 
her  further  interest  in  the  estate,  and  stating  that  his  fee 
for  this  service  was  $50,  which  amount  she  paid  to  Bodg- 
ers. She  stated  that  she  did  not,  with  the  administrator, 
dieck  over  any  accounts  against  the  Needham  estate  or 
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authorize  the  administrator  to  use  her  interest  to  pay 
Needham's  debts. 

Witness  Wilhite  testified  that  he  became  administra- 
tor of  the  estate  upon  the  solicitation  of  Mrs.  Needham. 
The  personal  property  of  the  estate  consisted  of  an  insur- 
ance policy  for  $1,000  and  a  small  stock  of  goods,  amount- 
ing to  $132.  He  had  paid  out  $1,026.17  on  claims  against 
the  estate  filed  with  him.  Mrs.  Needham  instructed  him 
to  pay  these  claims;  told  him  the  reason  Mr.  Needham 
had  the  policy  made  payable  to  his  estate  was  for  the  pur- 
pose of  paying  his  debts.  Nothing  could  be  ascertained 
from  the  books  and  Mrs.  Needham  went  over  the  accounts 
with  witness ;  told  him  which  ones  to  pay  and  which  not 
to  pay,  and  he  paid  what  she  told  him  to  pay.  After  pay- 
ing these  claims  there  was  a  balance  in  his  hands  of 
$131.43.  Witness  was  appointed  administrator  in  Janu- 
ary, 1913,  and  did  not  file  any  report  until  October  30, 
1915.  None  of  the  accounts  against  the  estate  are  marked 
*' filed.  ^^  Witness  thought  that  none  of  the  accounts  paid 
by  him  were  presented  later  than  a  year  after  he  took  out 
letters  of  administration.  He  took  the  whole  thing  over 
on  October  30, 1915,  and  filed  it  with  the  clerk  of  the  pro- 
bate court,  and  then  carried  it  all  back  to  the  bank  with 

hiTin, 

The  report  does  not  show  the  dates  that  the  claims 
were  filed,  but  does  show  the  dates  that  they  were  paid. 
The  court  never  directed  him  to  pay  the  claims,  but  wit- 
ness paid  them  under  the  instructions  of  Mrs.  Needham. 

Bodgers  testified  that  he  was  a  practicing  lawyer  in 
Blytheville ;  that  he  had  represented  Mr.  Needham  during 
his  life  in  a  legal  matter,  and  that  he  represented  the  ad- 
ministrator in  some  matters  after  the  death  of  Needham. 
He  assisted  in  the  collection  of  the  insurance  policy  on  the 
life  of  Needham;  that  Mrs.  Needham  came  to  his  office  a 
short  time  after  the  death  of  Needham  and  said  some- 
thing to  him  about  taking  the  administration  of  the  es- 
tate ;  that  he  would  not  do  it,  and  she  suggested  Mr.  Wil- 
hite. They  went  to  see  him  and  Mr.  Wilhite  at  first  refused 
to  accept  it,  but  finally  agreed  to  do  so.    Mrs.  Needham 
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said  there  would  be  very  little  in  this,  as  there  was  only  a 
policy  of  insurance  to  collect  and  a  small  stock  of  goods; 
that  it  was  her  desire  for  this  money  to  be  used  for  the 
payment  of  Needham^s  debts.  She  never  at  any  time  told 
witness  to  tell  Mr.  Wilhite  to  pay  the  accounts  against 
the  estate.  Witness  advised  her  that  she  was  entitled  to 
be  reimbursed  for  the  amount  she  had  paid  for  the  fu- 
neral expenses  and  also  $300.  He  did  not  advise  her  that 
she  was  entitled  to  one-third  of  the  personal  property, 
because  she  did  not  ask  him  about  it.  He  wrote  Mrs. 
Needham  the  letter  referred  to  in  her  testimony  in  regard 
to  protecting  her  interest,  but  such  letter  referred  to  her 
rights  of  homestead,  and  not  to  her  rights  of  dower.  He 
stated  in  the  letter  that  he  was  to  file  a  petition  to  deter- 
mine her  further  interest  in  the  estate.  Witness  knew 
that  the  homestead  was  exempt  to  the  widow  and  minor 
child. 

Fields  testified  that  after  the  death  of  Needham,  Mrs. 
Needham  lived  with  him.  She  talked  with  him  about  the 
administration  of  the  estate;  stated  to  him  that  she 
wanted  her  husband's  debts  paid;  that  she  was  satisfied 
with  the  way  Wilhite  was  handling  the  estate;  that  he 
never  heard  her  complain  xmtil  after  she  married  Thomp- 
son* Witness  did  not  become  angry  at  Mrs.  Needham 
after  her  marriage  with  Thompson.  Mrs.  Needham  told 
witness  that  she  had  been  treated  nicely  by  Mr.  Wilhite. 

Witness  Anthony  testified  that  he  was  the  bookkeeper 
of  the  Bank  of  Blytheville  and  heard  a  conversation  be- 
tween Mrs.  Thompson  and  Wilhite  regarding  the  estate; 
that  he  had  seen  them  going  over  the  accoxmts  together; 
that  he  had  heard  her  say  she  wanted  Mr.  Needham 's 
debts  paid. 

The  appellant,  Mrs.  Thompson,  was  recalled  and  tes- 
tified that  Mr.  and  Mrs.  Fields  told  her  that  if  she  mar- 
ried Thompson  they  would  ^'tum  the  back  of  their  heads 
on  her  forever. '' 

Under  the  above  evidence  it  was  an  issue  of  fact  as 
to  whether  or  not  the  appellant,  Mrs.  Thompson,  was 
estopped  by  her  conduct  from  claiming  her  dower  in  the 
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personal  property  of  the  estate  of  her  deceased  husband. 
The  instructions  are  not  abstracted^  and  we  must  there- 
fore presume  that  the  trial  court  submitted  this  issue  un- 
der proper  instructions. 

(1)  An  estoppel  in  pais  is  conduct  intended  and  cal- 
culated to  induce,  and  in  fact  inducing,  another  person  to 
alter  his  condition  so  that  it  would  be  a  fraud  on  him  to 
allow  the  other  person  to  take  an  inconsistent  attitude  to 
his  detriment.  Scharfenberg  v.  Town  of  New  Decatur,  47 
So.  95, 155  Ala.  651. 

Equitable  estoppel  (estoppel  in  pais)  ^^is  the  effect 
of  the  voluntary  conduct  of  a  party  whereby  he  is  abso- 
lutely precluded,  both  at  law  and  in  equity,  from  assert- 
ing rights  which  might  perhaps  have  otherwise  existed, 
eitiier  of  property,  of  contract,  or  of  remedy,  as  against 
another  person,  who  has  in  good  faith  relied  upon  such 
conduct,  and  has  been  led  thereby  to  change  his  position 
for  the  worse,  and  who,  on  his  part,  acquires  some  corre- 
sponding right,  either  of  property,  of  contract,  or  of  rem- 
edy. The  conduct  must  be  done  with  the  intention,  or  at 
least  with  the  expectation,  that  it  will  be  acted  upon  by 
the  other  party,  or  under  such  circumstances  that  it  is 
both  natural  and  probable  that  it  will  be  so  acted  upon.*' 
2  Pom.  Eq.  Jur.,  §  804,  cited  and  quoted  in  Geren  v.  CcU- 
derera,  99  Ark.  260,  263.  See  also  Words  &  Phrases, 
^'Estoppel  in  Pais,''  366  et  seq.;  16  Cyc  679;  Rogers 
V.  Galloway  Female  College,  64  Ark.  627,  639. 

(2)  Under  the  above  familiar  doctrine  of  estoppel 
in  pais,  the  jury,  under  proper  instructions,  were  justified 
in  finding  that  the  appellant,  by  her  conduct,  was  es- 
topped from  claiming  dower  in  tiie  funds  in  the  hands  of 
the  administrator  and  which  he  had  used  in  paying  the 
debts  of  the  estate.    The  judgment  is  therefore  affirmed. 
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BAliLASD  V.  KaKSAS  CiTT  &  MEMPHIS  FaBMS  CoMPANT. 

Opinion  delivered  November  5, 1917. 

1.  Pleading  and  practice — ^tttle  to  land — tissue  as  to  ownership 
— BJECTBiENT. — Plaintifr  brought  ejectment,  setting  out  a  com- 
plete chain  of  title.  Defendant  answered  merely  denying  plain- 
tiff's ownership;  held,  the  answer  was  not  sufficient  to  put 
the  question  of  plaintiff's  ownership  in  issue. 

2.  Taxes — seven  years. — The  payment  for  seven  years  of  taxes 
upon  land,  under  color  of  title,  makes  out  a  prima  facie  title  in 
favor  of  the  i>erson  paying  the  same. 

3.  Swamp  lands — compromise — ^effect  of. — The  compromise  be- 
tween the  United  States  and  the  State  of  Arkansas,  approved 
by  the  State  on  March  10,  1897,  and  by  act  of  Congress  of  April 
29,  1897,  does  not  affect  lands  already  patented  by  the  United 
States  to  the  State  of  Arkansas.  It  had  only  to  do  with  swamp 
lands  which  the  State  had  not  received,  but  was  still  claiming, 
and  with  lands  claimed  by  the  United  States  as  not  being  in 
fact  swamp  land,  and  with  certain  debts  due  the  United  States 
from  the  State. 

Appeal  from  Poinsett  Circuit  Court;  W.  J.  Driver, 
Judge ;  aflSrmed. 

Mardis  <&  Mardis,  f  op  appellant. 

1.  This  is  a  suit  in  ejectment,  and  plaintiff  must  de- 
raign  and  prove  title.    Kirby 's  Digest,  §  2742. 

The  complaint  does  not  allege  that  the  title  ever 
passed  from  the  United  States  by  patent  or  otherwise, 
nor  was  there  such  proof. 

The  patent  to  Porter  was  not  filed,  nor  a  copy  thereof, 
the  original  was  not  exhibited  nor  is  it  of  record  and 
hence  not  admissible  in  evidence.  38  Ark.  181 ;  40  Id.  237. 
The  title  is  still  in  the  United  States,  having  never  passed 
to  the  State.  100  Ark.  94.  If  the  State  ever  issued  its 
patent  to  Porter  it  was  four  years  before  it  ever  could 
have  acquired  title.  It  was  only  a  quitclaim  deed,  and 
any  subsequently  acquired  title  would  not  inure  to  Porter. 

But  the  forfeiture  for  taxes  terminated  Porter  ^s  title. 

Under  the  settlement  and  compromise  act  of  1895,  the 
land  reverted  to  the  United  States,  231  U.  S.  564-8,  and 
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was  not  subject  to  taxation.    The  board  of  directors  of 
the  St.  Francis  Levee  District  acquired  no  title. 

Seven  years  payment  of  taxes  would  not  divest  the 
United  States  of  its  title  and  the  deed  to  Chatfield  was 
in  trust  and  his  heirs  had  no  title  to  convey.  Appellee 
fails  to  prove  its  title. 

Hughes  (&  Hughes,  for  appellee. 

The  United  States  granted  the  land  to  the  State  by 
the  swamp  land  grant,  and  it  is  so  alleged.  The  State 
granted  to  Porter  and  the  chain  is  complete  to  appellee. 
Appellants  did  not  deny  the  title  and  no  proof  was  nec- 
essary. 

But  payment  of  taxes  under  color  of  title  was  proven 
for  more  than  seven  years.  The  compromise  act  of  1898 
did  not  give  title  to  the  United  States.  39  Stat,  at  Lai^e, 
368,  6  Fed.  Stat.  Anno.'  314. 

The  defense  is  frivolous,  appellants  being  mere 
squatters  without  right  or  title  or  claim. 

SMITH,  J.  This  was  a  suit  in  ejectment,  and  the 
complaint  alleged  that  on  January  12,  1854,  **the  State 
of  Arkansas,  being  then  the  owner  of  the  said  land  (the 
land  sued  for)  under  the  Swamp  Land  Grant,  by  its  pat- 
ent of  that  date,  conveyed  the  same  to  Ethel  H.  Porter.*' 
A  chain  of  conveyances  from  Porter  direct  to  the  plain- 
tiff is  then  alleged.  In  the  last  paragraph  of  the  com- 
plaint, it  was  alleged  that  appellants,  who  were  the  de- 
fendants below,  entered  into  the  possession  of  the  land 
for  the  purpose  of  homesteading  it,  claiming  that  the  land 
belonged  to  the  United  States,  but  ^^the  said  claim  is 
wholly  without  foundation,  as  the  Government  parted 
with  its  title  by  the  Swamp  Land  Grant  of  1850.''  It  was 
also  alleged  that  the  said  land  had  forfeited  to  the  State 
for  the  nonpayment  of  the  taxes  due  thereon  for  the  years 
1866,  1869,  1870  and  1878,  and  had  been  granted  by  the 
State  of  Arkansas  to  the  board  of  directors  of  the  St. 
Francis  Levee  District,  and  that  plaintiff  had,  by  mesne 
conveyances,  acquired  this  title. 
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It  was  also  alleged  that  the  land  was  wild  and  nnoo- 
capied,  and  that  plaintiff  and  its  predecessor  in  title  had 
paid  the  taxes  continuously  thereon  for  more  than  twenty 
years. 

AppellantSi  in  their  answer^  ''deny  that  plaintiff  is 
the  owner  of  the  land  set  out  in  tiie  complaint."  The  an- 
swer admitted  the  forfeiture  of  the  land  for  the  nonpay- 
ment of  taxes,  but  denied  the  execution  of  the  deed  from 
the  levee  board  or  the  payment  of  the  taxes  thereunder. 

The  answer  further  alleges  ''that  on  the day  of 

,  1915,  said  land  belonged  to  the  Government 

of  the  United  States,  and  that  on  said  date  defendants 
went  on  said  lands  and  commenced  to  make  improvements 
fhereon  with  the  view  of  making  homestead  entry  thereon, 
and  that  the  legal  title  to  said  land  is  in  the  United  States 
by  reason  of  the  settlement  and  compromise  between  the 
United  States  and  the  State  of  Arkansas  made  in  1897/' 

The  plaintiff  filed  copies  of  the  conveyances  pleaded 
in  the  complaint  except  the  patent  from  the  State  to  Por- 
ter, and  no  showing  was  made  that  the  land  had  been  se- 
lected and  approved  to  the  State  under  the  Swamp  Land 
Grant.  Payment  of  taxes  by  plaintiff  and  its  vendor  for 
more  than  seven  years  was  shown.  One  of  the  defendants 
testified  that  he  had  settled  on  the  land  for  homestead 
purposes,  having  been  advised  that  the  land  belonged  to 
the  United  States.  There  was  a  verdict  in  favor  of  plain- 
tiff, and  the  defendants  have  appealed 

It  is  first  said  that  the  plaintiff  did  not  show  that  the 
title  had  ever  passed  from  the  United  States  by  patent  or 
otherwise.  It  may  be  said,  however,  that  there  was  no 
denial  of  the  existence  or  validity  of  a  single  link  in  the 
plaintiff's  chain  of  title  so  far  as  the  original  title  is  con- 
cerned. It  is  true  the  answer  denied  plaintiff's  ownership 
of  the  land,  but  this  was  not  sufficient  to  put  that  question 
in  issue,  as  that  was  pleading  a  mere  conclusion  and  was 
not  a  denial  of  the  facts  stated  in  the  complaint.  Beard 
V.  Wilson,  52  Ark.  290;  Harvey  v.  Douglass,  73  Ark.  221 ; 
Grier  v.  Tutterman,  102  Ark.  433. 
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Moreover,  the  payment  of  taxes  under  the  color  of 
title  shown  was  sufficient  to  make  a  prima  facie  title  in 
favor  of  plaintiff. 

Appellants  argue  that  the  forfeitures  for  taxes  for 
the  years  1866, 1869, 1870  and  1878  operated  to  extinguish 
any  title  passing  to  Porter  under  the  patent  from  the 
State  and  restored  the  title  to  the  State,  and  that  this  title 
passed  to  the  United  States  under  the  compromise  agree- 
ment between  the  State  and  the  United  States  which  was 
ratified  by  the  State  March  10,  1897  (Acts  Regular  Ses- 
sion 1897,  page  88),  and  by  the  act  of  Congress  of  April 
29, 1898,  30th  U.  S.  Stat,  at  Large,  367,  chap.  229,  7  Fed. 
Stat.  Ann.  125.  But,  as  pointed  out  by  appellee,  this  com- 
promise had  nothing  to  do  with  lands  already  patented  by 
the  United  States  to  the  State  of  Arkansas.  It  had  only 
to  do  with  swamp  lands  which  the  State  had  not  received 
but  was  still  claiming,  and  with  lands  claimed  by  the 
United  States  as  not  being  in  fact  swamp  lands,  and  with 
certain  debts  due  the  United  States  from  the  State.  Sec- 
tion 3  of  the  act  of  Congress  referred  to  reads  as  follows : 
**That  the  title  of  all  persons  who  have  purchased  from 
the  State  of  Arkansas  any  unconfirmed  swamp  lands  and 
hold  deeds  for  the  same,  be  and  the  same  is  hereby,  con- 
firmed and  made  valid  as  against  any  claim  or  right  of 
the  United  States,  and  without  the  payment  by  said  per- 
sons, their  heirs  or  assigns,  of  any  sum  whatever  to  the 
United  States  or  to  the  State  of  Arkansas.'* 

K  the  land  in  controversy  was,  in  fact,  embraced  in 
this  settlement  between  the  United  States  and  the  State — 
a  fact  which  we  do  not  know  from  the  record  before  us — 
the  title  passed  to  the  State  under  it,  whether  a  patent 
was  ever  issued  to  the  State  or  not,  for  it  is  alleged,  and 
not  denied,  that  the  State  had  conveyed  this  land  to  Por- 
ter in  1854. 

No  error  appears  and  the  judgment  is  affirmed. 
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Etchebson  v.  HaMHi. 
Opinion  delivered  November  5,  1917. 

1.  A0VBBSB  POSSESSION — CLAIM  OF  PERSON  IN  POSSESSION.— A  person 

acquires  title  to  land  by  adverse  possession,  where  by  mistake 
he  encloses  and  occupies  more  land  than  he  intended  to,  but  all 
the  time  claims  title  thereto;  but  where  he  occupies  more  land 
than  his  own  but  claims  title  only  to  the  exact  and  true  boundary 
line,  he  acquires  no  title  beyond  the  actual  boundary. 

2.  Appeal  and  ^ibob— <3Ranting  motion  for  new  tbial— finality. 
— Where  a  verdict  was  rendered  in  api>ellant's  favor,  but  the 
trial  court  granted  a  new  trial,  appellant  can  not  later  complain, 
where  he  submitted  to  the  court's  order,  and  went  to  a  second 
trial  where  judgment  was  rendered  against  him. 

Appeal  from  Randolph  Circuit  Court;  J.  B.  Baker, 
Judge ;  affirmed. 

T.  W.  Campbell  and  W.  L.  Pope,  for  appellants 

1.  The  first  verdict  was  right,  and  should  have  been 
allowed  to  stand:  It  was  error  to  set  it  aside.  There 
was  a  variance  between  allegation  and  proof.  The  ver- 
dict was  correct  and  it  was  an  arbitrary  abuse  of  dis- 
cretion to  set  it  aside.  2  Cyc.  559;  43  S.  W.  426;  38  Id. 
433. 

2.  The  instructions  are  erroneous.  Hamil  farmed 
the  land  more  than  twenty  years  before  suit  but  intended 
to  claim  and  claimed  only  to  the  true  line  and  his  title 
never  ripened  by  adverse  possession.  The  instructions 
asked  by  a.ppellants  should  have  been  given.  80  Ark.  444 ; 
101  Id.  409;  100  Id.  555;  83  Id.  74;  2  C.  J.  139.  The  in- 
structions given  were  error. 

3.  The  remarks  of  the  judge  to  the  jury  were  re- 
versible error.    58  Ark.  108;  53  Id.  381. 

4.  There  is  no  proof  that  appellants  cut  any  tim- 
ber from  the  land  described  in  the  complaint  or  amended 
complaint  before  the  suit. 

Jno.  W.  Meeks,  C.  H.  Henderson  and  McCaleh  A 
Reeder,  for  appellee. 
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1.  Appellants  should  have  appealed  from  the  or- 
der setting  aside  the  first  verdict  They  elected  to  sub- 
mit to  a  new  trial.    122  Ark.  262. 

2.  The  instructions  refused  did  not  state  the  law 
correctly  and  were  properly  refused.  80  Ark.  444;  101 
Id.  409;  100  Id.  555;  83  Id.  74.  Appellee's  possession 
was  adverse  and  ripened  into  title.    Supra. 

3.  The  instructions  given  were  correct.  Oasee 
supra. 

4.  The  evidence  shows  a  trespass  before  suit  and 
the  evidence  supports  the  verdict.    There  is  no  error. 

5.  The  bill  of  exceptions  fails  to  show  any  remarks 
of  the  court,  or  exceptions  thereto.    126  Ark.  305. 

SMITH,  J.  Appellee  filed  a  suit  in  which  he  al- 
leged his  ownership  of  the  southeast  quarter  of  Section 
23,  Township  19  North,  Range  1  East,  inuring  from  fif- 
teen years'  continuous  possession,  and  that  appellants 
had  trespassed  thereon  by  cutting  timber  of  the  value 
of  $34.43.  It  was  alleged  that  appellants  knew  themselves 
to  be  trespassers,  and  treble  damages  were  prayed.  At 
the  trial  below  appellee  undertook  to  show  that  the  tim- 
ber had  been  cut  on  the  land  above  described;  whereas 
appellants  undertook  to  show  that  the  timber  had  been 
cut  on  the  northeast  quarter  of  the  same  section,  which 
was  owned  by  him. 

There  was  testimony  in  regard  to  several  different 
surveys,  which  varied  in  the  location  of  the  line  between 
the  two  quarter  sections  of  land,  and  the  jury  evidently 
found  that  the  timber  was  cut  on  the  northeast  quarter 
of  the  section,  for  a  verdict  was  returned  in  favor  of 
appellants.  A  motion  for  a  new  trial  was  filed  and 
granted,  and  before  the  second  trial  appellee  amended 
his  complaint  to  allege  ownership  of  the  part  of  the  north- 
east quarter  on  which  the  timber  was  cut.  At  the  trial 
from  which  this  appeal  was  prosecuted,  appellee  offered 
proof  of  his  enclosure  of  the  land  in  controversy,  tod 
while  there  is  a  conflict  in  this  testimony,  it  was  amply 
sufficient  to  support  a  finding  that  appellee  had  main- 
tained his  enclosure  for  more  than  seven  years,  and  there 
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was  a  verdict  in  appellee's  favor  for  $15,  which  was  the 
market  value  of  liie  timber. 

Appellants  say  the  proof  does  not  show  that  ap- 
pellee claimed  title  to  the  land  beyond  his  true  line,  and 
they  base  this  contention  upon  appellee's  answer  to  a 
question  that  **I  was  trying  to  claim  all  that  belonged 
to  me,  and  no  more,  like  a  reasonable,  honest  man."  But 
his  testimony,  considered  as  a  whole,  makes  it  perfectly 
apparent  that  he  was  claiming  title  to  all  the  land  which 
had  been  enclosed.  He  supposed  his  fence  was  on  the 
true  line,  which  he  had  had  surveyed  by  the  county  sur- 
veyor, and  he  had  occupied  as  owner,  all  the  land  which 
the  fence  enclosed,  claiming  the  title  thereto. 

Appellants  requested  instructions  to  the  effect  that, 
if  appellee  held  possession  of  the  land  under  an  erro- 
neous belief  that  he  had  his  fence  on  the  correct  line,  when, 
in  fact,  he  did  not  have  his  fence  on  the  correct  line,  his 
possession  of  said  land  was  not  adverse;  and  that,  if 
when  appellee  built  his  fence,  he  only  intended  to  put  it 
on  the  true  line,  but  was  mistaken  as  to  what  was  the 
true  line,  and  put  the  fence  east  of  the  true  line,  then  his 
possession  was  not  adverse. 

(1)  These  instructions  were  properly  refused,  be- 
caused  they  did  not  declare  the  law  as  stated  by  this 
court  in  the  case  of  Shirey  v.  Whitlow,  80  Ark.  444.  It 
was  there  said:  *'When  a  landowner,  acting  under  a 
mistake  as  to  the  true  boundary  between  his  land  and 
that  of  another,  takes  possession  of  land  of  another,  be- 
lieving it  to  be  his  own,  incloses  it,  claims  title  to  it  and 
holds  possession  for  the  statutory  period,  he  becomes  the 
owner,  for  such  possession  and  claim  of  title,  though 
founded  on  a  mistake,  would  be  adverse ;  but  this  would 
riot  be  so  if  his  intention  was  to  claim  only  to  the  true 
line,  wherever  that  may  be,  for  then  the  possession  would 
not  be  adverse  beyond  such  line.  Wilson  v.  Htmter,  59 
Ark.  628;  1  Cyc.  1037,  and  cases  cited." 

It  would  not  have  been  sufficient  for  the  jury  to  have  v 
fotmd,  as  stated  in  the  requested  instructions,  that  ap- 
I>ellee  had  only  intended  to  put  his  fence  on  the  true 
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line  and  had  been  mistaken  as  to  where  that  line  was ;  but, 
to  have  been  correct,  the  instruction  should  also  have 
required  a  finding  that  it  was  only  appellee's  intention 
to  claim  to  the  true  line,  wherever  that  line  might  be. 
See  also  Goodwin  v.  Garibaldi,  83  Ark.  74;  O'Neal  v. 
Rossy  100  Ark.  555;  Butler  v.  Hines,  101  Ark.  409. 

Appellants  say  no  error  was  committed  at  the  first 
trial,  and  that  the  court  erred  in  setting  aside  the  verdict 
of  the  jury  and  granting  a  new  trial. 

(2)  Sections  1188  and  1238  of  Kirby's  Digest  make 
the  order  of  the  court  granting  a  new  triai  a  final  and  ap- 
pealable judgment,  from  which  an  5tppeal  may  be  taken 
upon  compliance  with  the  statute  authorizing  it.  Ap- 
pellants had  the  right  to  prosecute  an  appeal  from  the 
order  of  the  court  granting  a  new  trial  and  to  have  had 
then  a  review  of  the  question  he  now  presents.  He  did 
not  do  so,  however,  but  elected  rather  to  try  again  the 
issues  before  another  jury,  and  he  is  now  bound  by  his 
election.  Bu^h,  Recvr.  St.  L.,  7.  M.  <&  8.  Ry.  Co.  v.  Barks- 
dale,  122  Ark.  262. 

It  is  finally  insisted  that  the  evidence  does  not  show 
that  the  trespass  was  committed  before  the  suit  was 
brought.  No  express  statement  to  this  effect  is  found  in 
the  record ;  but  that  such  was  the  case  is,  not  only  fairly, 
but  is  necessarily,  inferable  from  the  evidence. 

Finding  no  error,  the  judgment  is  affirmed. 


RoBEBTS  V.  RoBEBTS,  AdMINISTBATBIX. 

Opinion  delivered  November  5,  1917. 

Fraudulent  conveyances — ^depriving  intended  wipe  op  dower. — 
Where  a  man  or  woman  conveys  away  his  or  her  property  for 
the  purpose  of  depriving  the  intended  husband  or  wife  of  the 
legal  rights  and  benefits  arising  from  such  marriage,  equity  will 
avoid  such  conveyance  or  compel  the  person  taking  it  to  hold  the 
property  in  trust  for,  or  subject  to  the  Tights  of  the  defrauded 
husband  or  wife. 

Appeal  from  Lonoke  Chancery  Conrt ;  John  E.  Mar- 
tineau,  Chancellor;  reversed. 

J.  F.  WUls,  for  appellant. 
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1.  The  sole  purpose  of  the  conveyance  was  to  de- 
fraud plaintiff  of  her  dower  rights,  and  the  fraud  was 
participated  in  by  both  grantor  and  grantee.  The  deed 
is  void.  191  S.  W.  963;  40  Cyc.  1164;  10  CoL  App.  443; 
14  Cyc.  944;  9  E.  C.  L.  591;  1  Scribner  on  Dower,  588; 
4  PoHL  Eq.  Jur.,  §  1383 ;  7  N.  D.  475 ;  41  L.  R.  A.  258 ;  219 
HL  146;  43  Ky.  (43  Mon.)  215;  39  Am.  Dec.  501.  See 
also,  65  Am.  St.  350;  134  Ind.  350;  96  N.  W.  900;  63  Oh. 
St.  125;  6  N.  J.  Eq.  (2  Halst.)  515;  60  W.  Va.  9;  1  Ann. 
Gas.  856;  54  How.  Pr.  228;  10  Hun  194;  37  S.  C.  285. 

2.  The  fact  that  the  conveyance  is  to  children  will 
not  render  it  valid,  if  it  covers  all  or  a  greater  part  of 
the  grantor's  property.  71  Ky.  (8  Bash.)  201;  35  Mich. 
415;  15  Phil.  339;  14  Vt.  107. 

3.  The  mere  fact  that  a  voluntary  conveyance  is 
made  on  the  eve  of  marriage,  without  the  knowledge  of 
the  intended  spouse,  is  conclusive  proof  of  fraudulent 
intent.    Cases  supra;  5  Jones  Eq.  (58  N.  C.)  258. 

4.  The  decisions  are  not  confined  to  cases  where 
the  conveyances  were  voluntary.  64  Wis.  301 ;  25  N.  W. 
88;  254  HI.  281;  94  N.  E.  563;  45  Am.  Rep.  75,  79;  120 
Ark.  500. 

5.  As  to  inadequacy  of  consideration,  see  33  Ark. 
328;  20  Cyc.  441;  59  Mo.  537. 

Mehaffy,  Reid  &  Mehaffy  and  W.  C.  Adamson,  for 
appellees. 

1.  John  W.  Roberts  helped  to  accumulate  the  prop- 
erty. The  consideration  is  $100  and  other  considerations. 
There  was  no  fraud,  but  an  act  of  justice. 

2.  Where  two  or  more  persons  jointly  pay  the  con- 
sideration and  the  title  is  taken  in  the  name  of  one  only, 
a  resulting  trust  will  arise  in  favor  of  the  one  not  named 
in  proportion  to  the  consideration  paid.  39  Cyc.  133; 
64  Ark.  155;  101  Id.  451.  Such  trust  can  be  established 
by  evidence  full,  clear  and  convincing.  The  considera- 
tion was  adequate  and  no  fraud  shown.  No  intention  to 
defraud  the  intended  wife  of  dower  was  shown.  45  N.  W. 
603;  8  L.  R.  A.  814;  14  Cyc.  944. 
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3.  Mere  inadequacy  of  consideration  is  not  even 
constructive  f  rand.  2  Pom.  Eq.,  §  926-7.  The  inequality 
must  be  so  great  as  to  shock  the  sense  of  justice.  6  Am. 
&  E.  Enc.  L.  701 ;  92  Ark.  248.  Or  fraud  must  be  proven. 
Fed.  Cases  No.  6638, 17068;  91  lU.  288;  20  N.  J.  Eq.  433; 
76  Va.  744.  The  deed  was  for  a  valuable  consideration 
and  there  was  no  fraud  or  undue  influence,  or  mental 
incapacity.  116  111.  340,  6  N.  E.  428;  91  Mich.  618;  52  N. 
W.  58;  1  Humphr.  (Tenn.)  459. 

4.  The  wife  can  not  complain  where,  in  good  faith, 
as  here,  only  a  reasonable  provision  is  made  for  chil- 
dren, although  she  is  ignorant  and  the  effect  is  to  de- 
crease her  dower.  90  Ky.  1 ;  76  Wis.  567 ;  5  Kan.  App. 
285;  57  Iowa  15;  134  Ind.  350.  See  also,  21  Kan.  521; 
13  Me.  124;  Story  Eq.  Jur.,  §  273,  23  Gratt  102,  123;  3 
Del.  Chy.  99,  110-13;  41  L.  B.  A.  258.  The  contract  of 
marriage  does-  not  debar  a  man  from  all  control  of  his 
property,  or  tie  up  his  estate.  21  Kan.  527 ;  34  Id.  740 ;  57 
Iowa  15;  56  Kan.  1. 

5.  A  settlement  tnerely  concealed  may  be  vindi- 
cated on  the  ground  it  was  dictated  by  equitable  or  meri- 
torious considerations.  2  Beav.  522;  1  Vem.  408;  2  P. 
Wis.  675.  Each  case  must  be  determined  by  its  own  cir- 
cumstances. 1  Myl.  &K.  610;43Pa.  67;  71  Pa.  386.  It 
is  for  the  court  to  determine  whether  a  fraud  on  the  mar- 
ital rights  was  intended.  Bigelow  Fraud  51;  64  Wis. 
307;  84  Ky.  527;  57  Iowa  15;  6  New  Eng.  Bep.  707; 
8  L.  R.  A.  874,  95. 

6.  Fraud  must  be  proven,  it  is  never  presumed. 
120  Ark.  500 ;  99  Id.  45 ;  63  Id.  22. 

7.  The  findings  of  the  chancellor  are  conclusive  un- 
less clearly  against  the  preponderance  of  the  evidence. 
67  Ark.  200 ;  91  Id.  69 ;  95  Id.  482 ;  84  Jd.  429 ;  100  Id.  370. 

SMITH,  J.  This  was  a  suit  brought  by  appellant 
to  set  aside  a  deed  which  she  alleged  was  executed  in 
fraud  of  her  marital  rights.  She  alleged  that  she  was 
the  widow  of  Thomas  Roberts,  whom  she  married  on 
January  12, 1911,  and  who  died  June  4,  1913.  It  was  al- 
leged that  prior  to  their  marriage  Roberts  had  owned 
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seven  lots  in  the  town  of  Carlisle,  in  Lonoke  County,  and 
that  the  ownership  of  said  property  was,  in  part,  tiie  in- 
ducement for  her  marriage.  That  Roberts,  during  their 
marriage  negotiations,  represented  to  her  that  he  owned 
that  property,  and  that  on  January  11,  1911,  the  day  be- 
fore the  marriage,  Roberts,  without  her  faiowledge  or 
oonsent,  and  in  fraud  of  her  rights,  executed  a  deed  to 
said  property  to  one  John  W.  Roberts,  which  was  with- 
out consideration,  or  without  adequate  consideration.  It 
was  further  alleged  that  her  husband  continued  to  keep 
and  use  said  property  until  his  death,  and  that  she  re- 
mained in  ignorance  of  the  conveyance  until  after  his 
death.  John  W.  Roberts  died  on  March  13,  1913,  and 
the  suit  was  brought  against  Estelle  Roberts,  as  widow, 
and  Agnes  Roberts,  as  infant  child  and  only  heir  at  law. 
There  was  a  prayer  for  the  cancellation  of  the  deed  and 
the  assignment  of  dower. 

The  answer  contained  a  general  denial  of  all  the  alle- 
gations of  the  complaint. 

The  chancellor^  found  against  the  plaintiff  and  dis- 
missed the  complaint  for  the  want  of  equity,  and  this 
appeal  has  been  duly  prosecuted. 

In  support  of  the  prayer  of  the  complaint,  appel- 
lant offered  the  following  testimony.  She  testified  that 
when  she  and  Mr.  Roberts  were  talking  about  getting 
married,  she  said,  **Mr.  Roberts,  you  are  old,  and  do 
you  think  you  can  take  care  of  us  the  rest  of  our  lives!" 
and  he  said,  '* Certainly ;  I  own  ten  lots  in  Carlisle,"  and 
he  showed  her  the  deed  therefor,  and  he  also  said,  '*I 
have  got  a  little  money,  but  I  am  not  going  to  show  it  to 
you ;  and  I  draw  a  pension  of  $36  quarterly. "  He  showed 
her  the  deed  on  Monday  before  they  were  married  on 
Thursday.  Roberts  owned  a  lot  on  Main  street  in  Ar- 
genta,  and  had  a  small  store  with  stock  of  goods  worth 
about  $200,  on  which  he  owed  $80.  About  two  weeks 
before  Roberts'  death,  she  asked  him  to  move  to  Carlisle, 
and  he  said  **A11  right,"  and  she  looked  for  the  deed  and 
could  not  find  it,  and  asked  him  about  it,  and  he  said, 
**Well,  I  kinda  made  it  over  to  John,  but  I  am  going  to 
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get  it  back.  It  is  no  trouble  to  get  it  back.  I  have  just 
kinda  made  it  over."  She  did  not  leam  of  the  deed 
sought  to  be  canceled,  however,  until  after  the  death  of 
her  husband,  who  continued  paying  the  taxes  on  the  lots 
and  collected  the  rent  amounting  to  $6  per  week,  until 
he  died.  She  testified  that  her  husband  had  raised  John 
Roberts,  but  had  never  adopted  him;  that  he  gave  John 
Roberts  $200  at  one  time,  and  $25  several  times  after 
her  marriage. 

The  deed  recited  a  consideration  of  $100  and  **  other 
considerations,*'  and  was  recorded  twelve  days  after  its 
execution. 

T^e  testimony  as  to  the  value  of  the  lots  varies 
widely,  appellant  putting  the  value  as  high  as  $1,600, 
while  a  disinterested  witness  places  it  at  a  thousand. 
But  the  witness  whose  opinion  is  evidently  most  depend- 
able places  the  value  of  the  lots  at  $700. 

Mrs.  Estelle  Roberts  testified  that  the  $100  was  ac- 
tually paid,  and  there  is  testimony  that  John  Roberts, 
both  before  and  after  his  piarriage,  assisted  Thomas 
Roberts  in  his  store,  and  had  lived  with  him  from  in- 
fancy until  after  his  marriage  as  a  member  of  the  fam- 
ily and  had  given  Thomas  Roberts  his  earnings  as  a  boy. 
John  Roberts  was  born  in  1878,  and  a  note  of  that  fact 
was  made  by  Thomas  Roberts  in  his  family  Bible.  John 
Roberts  called  Thomas  Roberts  **Pa,"  and  called  Mrs. 
Roberts  **Ma,"  and  both  of  them  referred  to  him  as 
**Son,"  and  he  was  commonly  spoken  of  as  the  son  of 
Thomas  Roberts  and  his  wife,  by  his  acquaintances. 
Some  effort  was  made  to  show  that  John  Roberts  had 
been  legally  adopted,  but  it  is  not  contended  that  the 
evidence  establishes  that  fact.  A  Mrs.  Styme  testified 
that  she,  too,  lived  with  Mr.  and  Mrs.  Roberts  for  four- 
teen or  fifteen  years  as  a  servant  and  as  a  member  of 
the  family,  and  called  them  *'Pa''  and  ^*Ma,''  and 
that  John  did  but  little  work,  and  did  not  contribute  to 
Mr.  Roberts  as  much  as  his  living  cost.  The  preponder- 
ance of  the  evidence  on  that  question,  however,  appears 
to  be  otherwise,  and,  although  the  testimony  does  not 
show  that  the  boy  was  adopted,  it  does  show  that  Mr. 
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Roberts  entertained  great  affection  for  him  and  treated 
him  like  a  son,  and  gave  him  money  from  time  to  time. 
Indeed,  while  the  testimony  shows  the  payment,  in  some 
form,  of  the  $100  recited  in  the  deed — the  circumstances 
and  details  of  the  payment  not  being  shown — ^yet,  it  also 
appears  that  after  appellant's  marriage,  Mr.  Roberts 
had  given  John  $200  and  other  smaller  sums  in  addition. 

The  same  difference  of  opinion  in  regard  to  the 
value  of  the  remainder  of  the  property  (the  Argenta 
property)  exists  as  was  shown  in  regard  to  the  value  of 
the  lots  in  controversy.  There  was  testimony  that  Mr. 
Roberts  had  refused  $3,500  for  the  property,  and  that 
it  was  worth  that  sum  of  money;  but  it  was  shown  that 
a  half  interest  was  sold  at  a  public  sale  for  $825,  and  the 
other  half  interest  at  a  private  sale  for  $1,250. 

There  is  no  intimation  in  the  record  that  any  undue 
or  improper  influence  was  exercised  over  Mr.  Roberts 
to  induce  the  execution  of  the  deed.  On  the  contrary, 
it  appears  to  have  been  a  deliberate  act,  prompted,  no 
doubt,  by  the  affection  he  entertained  for  the  boy  he  had 
reared,  then  grown  to  be  a  man  thirty-three  years  old. 
But  the  deed,  if  permitted  to  stand,  divests  Mr.  Roberts* 
estate  of  about  one-fourth  of  its  value  and,  consequently, 
and  proportionately,  reduces  appellant's  dower  interest. 
If  the  $100  was  in.fact  paid  in  money,  it  represented 
only  about  one-seventh  of  the  value  of  the  property,  and 
although  the  deed  is  absolute  on  its  face,  there  was  no 
change  of  possession.  Mr.  Roberts  continued  to  pay  the 
taxes  in  his  own  name  and  to  collect  the  rent  on  the  little 
house  which  stood  on  one  of  the  lots,  this  being  all  the 
income  derived  from  said  property.  John  Roberts  was 
present  when  the  deed  was  executed,  and  had  known  for 
two  months  prior  thereto  that  Thomas  Roberts  was  to 
be  married  to  appellant,  and  he  became  a  party  to  a 
transaction  which  resulted  in  leaving  to  his  grantor  the 
beneficial  interest  in  the  property  during  the  lifetime 
of  the  grantor,  and  yet,  if  allowed  to  stand,  one  that  de- 
prives the  grantor's  wife  of  her  dower  after  his  death. 
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In  9  Ruling  Case  Law,  page  591,  it  was  said:  **That 
the  wife's  right  of  dower  is  a  substantial  property  right, 
entitled  to  protection  by  the  courts,  is  perhaps  most 
strikingly  shown  in  action  by  her  to  set  aside  convey- 
ances made  by  the  husband  for  the  purpose  of  defeating 
her  expectation  (though  not  yet  vested  even  as  an  in- 
choate right)  of  dower.  If  shortly  before  a  marriage, 
the  future  husband  conveys  away  his  real  estate  with- 
out consideration,  and  without  the  consent  or  knowledge 
of  his  betrothed,  ^ith  the  purpose  and  result  of  unfairly 
depriving  her  of  dower,  the  courts  will  set  aside  the 
conveyance  as  a  fraud  upon  her  rights;  and  even  the 
fact  that  it  was  made  for  a  valuable  consideration  will 
not  save  it,  if  the  grantee  participated  in  the  intent  to 
defraud  the  wife/'  Numerous  cases  are  cited  which  sup- 
port the  text. 

In  our  recent  case  of  West  v.  West,  120  Ark.  500, 
we  stated  our  own  views  of  this  subject  in  the  following 
language :  **This  brings  us  to  a  consideration  of  the  law 
governing  cases  of  this  character.  The  general  rule  is 
that  if  a  man  or  woman  convey  away  his  or  her  property 
for  the  purpose  of  depriving  the  intended  husband  or 
wife  of  the  legal  rijerhts  and  benefits  arising  from  such 
marriage,  equity  will  avoid  such  conveyance  or  compel 
the  person  taking  it  to  hold  the  property  in  trust  for  or 
subject  to  the  rights  of  the  defrauded  husband  or  wife. 
Perry  on  Trusts  and  Trustees  (6  Ed.)  Vol.  1,  section  213; 
Bishop  on  the  Law  of  Married  Women,  Vol.  2,  section 
350;  Smith  v.  Smith,  2  Halstead  Ch.  (N.  J.)  515;  Leach 
V.  Duvall,  8  Bush.  (Ky.)  201;  Dearmond  v.  Bearmondy 
10  Ind.  191 ;  Collins  v.  Collins,  98  Md.  473,  103  Am.  St 
Rep.  408,  and  case  note." 

Applying  the  doctrine  of  that  case  to  the  facts  of 
this,  we  have  concluded  that  the  chancellor's  finding  is 
contrary  to  the  preponderance  of  the  evidence,  and  that 
the  deed  in  question  was  executed  for  a  grossly  inade- 
quate consideration  and  for  the  purpose  of  defeating  the 
dower  right  which  otherwise  appellant  would  have  had. 
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The  decree  is,  therefore,  reversed  and  the  cause 
will  be  remanded  with  directions  to  the  court  below  to 
enter  a  decree  canceling  the  deed  in  so  far  as  it  affects 
appellant's  dower  as  in  fraud  of  her  dower  rights,  and 
to  assign  dower  therein. 


BowMN  V.  Citizens  Bank  &  Teust  Company. 
Opinion  delivered  November  5,  1917. 


OP  estate — spendtheift  teust. — Equity  will  not  recog- 
nize a  merger,  even  where  there  is  a  union  of  legal  and  equitable 
estates  in  the  same  person,  if  the  effect  of  such  merger  is  to  de- 
stroy a  valid  trust,  and  to  defeat  the  will  of  the  party  creating 
the  trost. 

2,     Trusts— spendthmpt  TRUST.--Spendthrift  trusts  declared  valid. 

8.  Trusts — spendthrift  trust — bcerger  op  estates  in  cestui  que 
TRUST. — Where  a  testator  created  a  valid  spendthrift  trust  in 
favor  of  his  son,  equity  will  not  permit  the  testator's  intention  to 
be  defeated,  by  a  merger  of  the  life  estate  and  remainder  in  the 
said  cestui  que  trust. 

Appeal  from  Crawford  Chancery  Court;  W.  A.  Fal- 
coner, Chancellor;  affirmed 

Wear  d  London  and  Starbird  &  Starbird,  for  ap- 
pellants. 

1.  A  trust  can  not  be  attached  to  a  full  estate.  It 
can  not  be  attached  to  a  greater  one  than  a  life  estate. 
There  must  be  a  preceding  estate.  By  purchasing  the 
remainder,  appellants  became  the  owners  of  the  full 
legal  title,  and  the  life  estate  was  extinguished  and 
merged  and  the  trust  terminated  under  the  doctrine  of 
merger  of  estates  and  acceleration  of  remainders.  16 
Cyc.  665;  5  Words  &  Phr.  4492-3,  70  S.  W.  414;  1  Jones 
on  Mortg.  (4  Ed),  §  848.  The  remainder  here  was 
vested  and  as  such  could  be  and  was  conveyed.  38  S.  W. 
1061.  Merger  destroyed  the  life  estate  and  accelerated 
the  remainder.  16  Cyc.  651;  25  Atl.  1087;  2ff  S.  E.  583; 
81  S,  W.  874;  70  Id.  414.17.  See  also  71  Mo.  642;  146 
Mass.  395;  15  R.  L  549;  Underbill  on  Torts  (Am.  Ed.) 
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370;  15  N.  E,  786;  4  Am.  St.  320;  10  Atl.  589;  217  IlL  434; 
141  U.  S.  315. 

Southmayd  d  Southmayd,  for  appellee. 

1.  A  spendthrift  trust  was  created  and  as  such  is 
valid  in  this  State.  91  U.  S.  716;  66  Ark.  153;  104  Id. 
439;  124  Id.  395.  See  also  244  111.  101,  18  Ann.  Cas.  490; 
189  S.  W.  1186;  94  Kan.  654;  146  Pac.  1030. 

2.  A  spendthrift  trust  is  not  contrary  to  law  nor 
against  public  policy.    73  N.  E.  1051. 

3.  The  intentions  of  the  testator  clearly  mani- 
fested in  the  will  will  be  carried  out  and  can  not  be  de- 
feated by  the  voluntary  acts  of  the  beneficiaries.  The 
cases  cited  by  appellants  do  not  apply.  262  HI.  308 ;  104 
N.  E.  659 ;  Ann.  Cases,  1915  B.  720 ;  181  N.  Y.  39 ;  73  N.  E. 
498;  229  U.  S.  90;  33  U.  S.  C.  Rep.  686;  133  Mass.  170; 
168  Ky.  847;  9  Am.  St.  Rep.  358;  191  S.  W.  994.   There 

-  was  no  merger  or  acceleration  of  remainders  by  the  pur- 
chase. The  will  of  the  testator  will  be  carried  out,  and 
the  demurrer  was  properly  sustained. 

T.  J.  Wear,  for  appellants  in  reply. 

1.  This  is  purely  a  question  of  law.  By  purchasing 
the  remainder  a  merger  was  created  and  the  life  ten- 
ants acquired  the  full  absolute  title.  The  trust  ter- 
minated. 262  111.  308;  36  Am.  &  Eng.  Ann  Cases  720; 
104  N.  E.  659;  91  Atl.  503;  90  Mo.  App.  650;  Underbill 
on  Trusts  370-5,  13  and  cases  cited;  Hill  on  Trustees 
278;  Tiffany  &  BuUard  Trusts  &  Tr.  815-16. 

2.  The  trustee  had  no  title.  39  Cyc.  19;  16  Id. 
656;  123  S.  W.  1162-8;  39  Cyc.  203;  34  Ala.  150;  4  S.  W. 
8,  10. 

3.  The  cases  cited  by  appellee  are  not  in  point. 
The  will  and  its  purposes  are  not  defeated  by  the  merger. 
Merger  applies  even  to  spendthrift  trusts.  But  such  are 
not  valid  in  Arkansas.  8  Ark.  153.  It  follows  the  Eng- 
lish rule.  3  Ann.  Cases  589;  79  Ky.  5;  14  N.  Y.  41;  186 
Id.  339;  78  N.  E.  1074;  217  HI.  434;  141  U.  S.  315;  Under- 
hill  on  Wills,  649,  §  491. 
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4.  There  is  a  difference  between  a  vested  and  a  con- 
tingent remainder.  20  A.  &  E.  Enc.  L.  (1  Ed.)  840;  16 
Cyc.  650-1.  A  vested  remainder  may  be  conveyed  by 
deed.  16  Cyc.  652-3 ;  Underbill  on  Wills,  1333.  The  law 
of  merger  is  based  upon  the  acceleration  of  remainders. 

1  C.  J.  377;  16  Cyc  651;  40  Id.  2091;  55  Atl.  679;  35  L. 
R.  A.  (N.  S.)  153;  17  Am.  Rep.  617;  30  A.  &  E.  Ann. 
Cases  414,  421    Here  there  was  a  merger.    25  Atl.  1087; 

2  Chester  Co.  Rep.  410;  25  Atl.  76;  70  S.  W.  414;  7  L.  R. 
A.  (N.  S.)  1119;  16  Cyc  648,  652. 

5.  All  interested  parties  are  sui  juris  and  satisfied. 
Jarman  on  Wills  (6  Ed.)  484.  The  demurrer  should 
have  been  overruled. 

HUMPHREYS,  J.  Appellants  brought  suit  against 
appellee,  as  trustee  for  John  Bowlin  and  Mattie  Bowlin, 
and  as  executor  of  the  last  will  of  William  Bowlin,  de- 
ceased, in  the  Crawford  chancery  court,  to  terminate  a 
trust  and  recover  the  trust  fund  amounting  in  round  num- 
bers to  $22,000. 

A  demurrer  to  the  bill  was  sustained.  Appellants 
refused  to  plead  further  and  the  bill  was  dismissed  for 
want  of  equity.  From  the  decree  dismissing  the  bill,  an 
appeal  has  been  prosecuted  to  this  court. 

The  alleged  trust  was  created  by  the  eighth  clause 
of  the  last  will  of  William  Bowlin,  deceased,  which  is 
as  follows,  towit: 

*'I  give  and  bequeath  unto  the  Citizens  Bank  & 
Trust  Co.,  of  Van  Buren,  Ark.,  as  trustee  for  John  Bow- 
lin and  Mattie  Bowlin,  his  wife,  the  one-seventh  part  of 
the  remainder  of  my  personal  property  after  paying 
my  debts  and  funeral  expenses  and  the  legacies  herein- 
before set  forth  in  articles  three  and  six  more  particular 
set  forth  in  article  seven  of  this  will,  upon  the  trust 
that  said  trustee  shall  invest  the  same  in  its  name  as 
trustee  in  any  manner  proper  for  a  trust  that  it  may  yield 
the  greatest  income,  with  power  from  time  to  time  to  vary 
and  change  such  investments,  and  the  income  thereof  upon 
such  trust  fund  shall  be  paid  by  my  said  trustee  quar- 
terly the  one-half  thereof  to  my  said  John  Bowlin  and 
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the  one-half  thereof  to  his  wife  Mattie  Bowlin,  during 
their  natural  lives,  provided  that  if  the  said  Mattie  Bowlin 
shall  survive  her  husband  John  Bowlin  and  remain  a 
widow,  and  if  the  said  Mattie  Bowlin  shall  survive  the 
said  John  Bowlin  and  marry  again,  that  this  shall  imme- 
diately cease  and  determine  upon  the  happening  of  that 
event,  that  upon  the  death  of  either  the  said  John  and 
Mattie  Bowlin  the  one-half  of  said  income  shall  be  paid 
to  Marcus  L.  Bowlin,  Paul  C.  Bowlin,  Othel  Bowlin,  and 
Maud  E.  Campbell,  children  and  their  heirs  or  the  sur- 
vivor of  them  until  the  final  determination  of  this  trust 
as  hereafter  provided.  That  upon  the  death  of  John  and 
Mattie  Bowlin  or  the  marriage  of  Mattie  Bowlin  should 
she  survive  her  husband  John  Bowlin,  this  trust  shall 
immediately  cease  and  determine  and  the  trust  fund  with 
any  income  that  may  have  accrued  at  the  time  I  give  and 
bequeath  unto  the  said  Marcus  Bowlin,  Paul  C,  Bowlin, 
Othel  Bowlin,  and  Maud  E.  Campbell  and  their  heirs 
share  and  share  alike  or  their  survivors  in  the  event  that 
either  of  said  legatees  should  not  survive  the  determina- 
tion of  this  trust  and  die  without  issue  of  their  bodies.  I 
further  direct  that  this  trust  shall  be  without  power  of 
anticipation  of  such  income  by  way  of  assignment  charge 
or  otherwise  by  the  said  beneficiaries.  It  is  not  that  I 
have  any  less  affection  for  my  son  John  than  my  other 
children  that  I  make  this  provision  in  my  will  for  him, 
but  to  provide  a  stated  income  for  him  and  his  wife  and 
relieve  him  of  the  care  and  charge  of  an  estate  which  I 
fear  that  he  would  not  be  able  to  properly  care  and  man- 
age." 

John  Bowlin  and  Mattie  Bowlin,  cestuis  que  trust  of 
the  life  estate  in  said  property,  acquired  the  remainder 
interest  therein  from  the  remaindermen  all  of  whom  were, 
at  the  time,  sui  juris. 

Appellants  contend  that  under  the  doctrine  of  mer- 
ger of  estates  and  acceleration  of  remainders,  the  trust 
was  terminated  when  the  beneficiaries  of  the  life  estate 
acquired  the  interest  of  the  remaindermen.  As  a  gen- 
eral rule  this  is  true  when  the  estates,  both  legal  and 


Digitized  by  VjOOQIC 


ABK.]         BowuN  V.  Citizens  Bank  &  Tbust  Co.  101 

equitable,  unite  in  the  same  person,  but  otherwise,  if  the 
merger  is  held  in  abeyance  by  the  dear  intent  or  purpose 
of  the  trust.  What  is  characterized  in  law  as  a  spend- 
thrift trust  usually  acts  as  a  barrier  and  prevents  mer- 
ger. It  seems  that  equity  will  not  recognize  a  merger, 
even  where  there  is  a  union  of  legal  and  equitable  estates 
in  the  same  person,  if  contrary  to  the  intention  of  the 
parties  if  the  effect  would  be  to  destroy  a  valid  trust.  39 
Cyc.  246;  /n  iJe  Moore's  Estate,  48  Atl.  884,  (Pa.  St.) ; 
2  Washburn  on  Real  Estate  (6  Ed.),  section  1484;  Evans- 
viUe  Gas  Light  Co.  v.  State,  73  Ind.  222;  Watson  v.  Bun- 
dee  Mortgage  &  Trust  Investment  Co.,  8  Pac.  548  (Ore.) ; 
Asck  V.  Asch,  21  N.  E.  70  (N.  Y.) ;  Mason  v.  Rhode  Island 
Hospital  Trust  Co.,  78  Conn.  81. 

The  soundness  then  of  appellants*  contention  must 
depend  upon  whether  spendthrift  trusts  are  valid  in  Ark- 
ansas, and  if  valid,  whether  a  spendthrift  trust  was 
created  by  the  terms  of  the  section  of  the  will  quoted 
above.  The  English  doctrine  condemns  and  the  Amer- 
ican doctrine  upholds  spendthrift  trusts.  Nichols,  As- 
signee V.  Eaton  et  al.,  91  U.  S.  716. 

It  is  a  mooted  question  in  this  State.  Being  a  ques- 
tion of  first  impression  here,  the  court  adopts  the  Amer- 
ican doctrine  both  upon  reason  and  because  the  Ameri- 
can doctrine  is  supported  by  the  increasing  weight  of  au- 
thority. This  court  said  in  the  well  considered  case  of 
Booe  V.  Vinson,  104  Ark.  439,  that,  **  Although  it  is  in- 
timated in  Honnett  v.  WiUiams,  66  Ark.  153,  that  such  a 
trust  can  not  be  created  or  exist  in  this  State,  the  in- 
creasing weight  of  authority  in  America  favors  the  con- 
trary rule.*'  It  may  be  noted  also  that  the  distinguished 
jurist,  in  rendering  the  opinion  in  Honnett  v.  Williams, 
supra,  reserved  the  question  for  future  consideration. 
It  was  unnecessary  to  decide  the  question  in  Booe  v. 
Vinson  for  the  reason  that  no  restriction  was  placed  upon 
the  cestuis  by  the  testator  in  the  disposition  of  the  income 
from  the  life  estate.  This  court  has  jealously  protected 
the  free  and  unlimited  right  of  a  person  in  sound  mind 
and  otherwise  competent  to  dispose  of  his  property  ac- 
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cording  to  his  pleasure,  unless  in  contravention  of  some 
statute  or  the  well  established  rule  against  perpetuities. 
Fortner  y.  Phillips,  124  Ark.  395. 

There  is  no  misconstruing  the  intent  of  the  testator 
in  the  instant  case.  The  language  of  the  eighth  clause 
is  direct  and  unambiguous.  By  the  very  wording,  the 
legal  title  and  the  absolute  control  of  the  property  passed 
to  the  trustee  for  the  sole  purpose  of  creating,  by  use 
and  investment,  a  permanent  income  for  the  maintenance 
of  the  testator's  son  during  life,  and  his  daughter-in-law 
so  long  as  she  remained  the  wife  or  widow  of  his  son. 
The  testator  assigned  as  a  reason  for  creating  the  trust, 
the  inability  of  his  son  to  care  for  and  manage  the  estate. 
In  the  fear  that  his  son  might  resort  to  some  method  of 
defeating  his  purpose,  he  provided  against  the  anticipa- 
tion of  the  income  in  any  mafmer.  He  evidenced  his  in- 
tention most  clearly  by  creating  a  stated  income.  His 
purpose  was  to  impound  the  corpus  of  the  estate  in  such 
way  that  the  cestuis  should  not  receive  it,  or  even  the  in- 
come therefrom,  except  at  certain  and  reasonable  inter- 
vals. All  power  of  alienation  of  the  trust  fund  was  with- 
held from  the  cestuis.  By  the  bequest  appellants  ac- 
quired no  vested  estate  therein.  Every  essential  neces- 
sary to  create  a  spendthrift  trust  is  present  in  the  devise. 

Having  subscribed  to  the  American  doctrine  up- 
holding spendthrift  trusts,  and  the  intention  of  the  tes- 
tator being  manifest  to  create  such  a  trust  for  the  pro- 
tection of  the  cestuis  against  improvidence  and  inca- 
pacity, which  trust  is  not  contrary  to  law  or  public  policy, 
and  being  convinced  the  doctrine  of  merger  of  estates 
can  not  operate  to  destroy  a  valid  spendthrift  trust,  the 
decree  of  the  learned  chancellor  is  affirmed. 


Digitized  by  VjOOQIC 


ARK.]  Cole  v.  Collie.  103 

Cole  v.  Collie. 
Opinion  delivered  November  12,  1917. 

Deeds — bepugnanct  between  c»antino  and  habendum  clauses. — 
A  deed  is  void  where  the  habendum  is  irreconcilably  repugnant 
to  the  irranting  clause. 

Appeal  from  Independence  Circuit  Court;  Dene  H. 
Coleman,  Judge ;  affirmed. 

/.  J.  Matheny,  for  appellant. 

!•  While  the  deeds  are  not  written  in  the  best  of 
language,  the  exceptions  are  sufficient  to  retain  the  min- 
ing interests  in  John  W.  Cole  and  his  heirs.  The  grant 
and  reservation  are  not  repugnant.  The  intention  of 
the  parties  should  be  ascertained  and  carried  out.  8  Bui. 
Case  Law  1037;  53  Ark.  185. 

Samuel  M.  Casey,  for  appellee. 

1.  The  reservation  is  not  sufficient.  It  is  ambiguous 
and  repugnant  to  the  granting  clause  and  void.  The 
deed  conveyed  an  absolute  estate  in  fee.  Brewster  on 
Convey.,  §  §  119, 127 ;  92  Ark.  570 ;  112  Id.  522.  See  also, 
111  Am.  St.  Bep.  767,  770  and  note;  110  Id.  873;  94  Ark. 
615;  93  Id.  5;  82  Id.  209;  78  Id.  230. 

McCULLOCH,  C.  J.  This  is  an  action  instituted 
by  appellants  to  recover  the  mineral  interests  in  certain 
land  alleged  to  have  been  reserved  in  a  deed  executed 
by  their  ancestor  to  the  remote  grantor  of  appellees. 

The  question  presented  is  whether  or  not  the  alleged 
reservation  of  mineral  interests  is  operative,  or  whether, 
on  the  contrary,  it  is  repugnant  to  the  grant,  and,  there- 
fore, void.  The  granting  clause  of  the  deed  recites  that 
the  grantor,  John  W.  Cole,  and  his  wife,  Elizabeth  Cole, 
in  consideration  of  the  certain  sum  of  money  mentioned 
'*do  hereby  grant,  bargain,  sell  and  convey  unto  the  said 
James  J.  Lewis,  and  unto  his  heirs  and  assigns  forever, 
the  following  lands,"  the  description  of  which  then  fol- 
lows. The  habendum  clause  and  the  clause  stating  the 
alleged  reservation  are  as  follows: 
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^'To  have  and  to  hold  the  same  unto  the  said  James 
J.  Lewis  and  unto  his  heirs  and  assigns  forever  with  all 
appurtenances  thereto  belonging  with  the  privilege  of 
working  same,  and  we  except  the  manganese  and  litho- 
graph claim,  hereby  covenant  with  the  said  James  J, 
Lewis  that  we  will  forever  warrant  and  defend  the  title 
to  said  lands  against  all  lawful  claims  whatever." 

The  reservation  is  couched  in  ambiguous  language, 
but,  even  if  it  were  more  definite,  it  is  irreconcilably  re- 
pugnant to  the  granting  clause  of  the  deed,  and  is,  there- 
fore, void.  Carl  Lee  v.  Ellsherry,  82  Ark.  209.  Li  subse* 
quent  cases  a  distinction  was  pointed  out  as  to  deeds 
which  do  not  contain  in  the  granting  clause  express  words 
of  inheritance.  Fletcher  v.  Lyon,  93  Ark.  5;  McDill  v. 
Meyer,  94  Ark.  615. 

The  present  case  falls  squarely  within  the  rule  an- 
nounced in  Carl  Lee  v.  Ellsherry,  supra,  and  the  circuit 
court  was  correct  in  its  decision.    AflSrmed. 


Incorporated  Town  of  Paris  v.  Hall. 
Opinion  delivered  November  12,  1917. 

Municipal  corporations— repair  of  house— ordinance— pouci 
POWER. — ^A  city  is  without  authority,  under  Kirby's  Digest,  sec- 
tion 5439,  to  prevent,  by  ordinance,  the  owner  of  property  from 
repairing:  a  building  thereon,  in  any  manner  other  than  that 
prescribed  in  the  ordinance,  where  the  building  was  constructed 
before  the  passage  of  the  ordinance.  Semble.  The  power  to 
regulate  the  building  of  houses  carries  with  it,  impliedly,  the 
power  to  prevent  complete  renewal  of  a  structure  so  as  to  con- 
stitute an  evasion  of  the  ordinance  by  converting  the  house  into 
a  new  one  in  defiance  of  the  provisions  of  the  ordinance. 

Appeal  from  Logan  Chancery  Conrt,  Northern  Dis- 
trict; W.  A.  Falconer,  Chancellor;  affirmed. 

Sid  White,  for  appellant. 

1.  The  ordinance  conforms  to  the  Constitution  and 
laws  of  this  State  and  is  not  void.  26  App.  Cases  (D.  C.) 
133;  6  A.  &  E.  Ann.  Cases  1014;  97  Pac.  199;  113  S.  W. 
1005;62W.  Va,665. 
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2.  Tlie  town  had  ample  power  and  authority  to 
pass  the  ordinance.  Kirby's  Digest,  ^  5439,  35  Ark. 
352;  71  Id.  4-9;  McQnillin  on  Mun.  Corp.,  Vol.  3,  p.  2063, 
^948. 

3.  The  bnilding  was  a  noisance.  18  Ark.  252.  See 
also  76  Ark,  57;  101  Id.  223. 

J.  H.  Evans  and  Robert  J.  White,  for  appellee. 

1.  The  ordinance  is  void.  13  L.  E.  A.  481, 
485-6-7;  6  Sup.  a.  Rep.  1064;  118  U.  S.  356;  77  S.  W. 
669;  28  N.  E.  312;  165  Ind.  304;  6  A.  &  E.  Ann.  Cas.  748; 
71  Ind.  189;  85  Ark.  544;  183  S.  W.  555^;  3  McQuillin 
Mnn.  Corp.  2074-5,  §  949;  101  Va.  182;  43  S.  E.  343;  25 
L.  E.  A.  621;  15  Id.  423;  110  N.  C.  609. 

2.  The  building  was  legally  erected  before  the  pas- 
sage of  the  last  ordinance,  and  appellee  had  the  right 
to  reasonably  repair  it  Appellee  did  not  violate  the 
ordinance  by  erecting  any  building  contrary  to  the  ordi- 
nance. Kirby 's  Digest,  ^  5439.  The  town  had  no  author- 
ity to  remove  the  building,  or  prevent  repairs.  13  L.  B. 
A.  481,  and  notes,  485-6-7;  4  Ont.  377;  27  Conn.  332;  10 
Watts  307. 

3.  No  uniform  rule  or  plan  is  prescribed  by  the 
Ofrdinance,  but  it  is  left  to  the  unregulated  and  arbitrary 
discretion  of  ^tie  council  118  U.  S.  356;  77  S.  W.  669; 
28  N.  E,  312;  6  A.  &  E.  Ann.  Cases  748;  71  Ind.  189;  85 
Ark.  544;  183  S.  W.  555-8,  etc  See  also  110  N.  C.  609, 
15  L.  E.  A.  423. 

'  McCULLOCH,  C.  J.  The  plaintiflF,  Geo.  A.  Hall, 
owns  a  two-story  frame  building  in  the  incorporated 
town  of  Paris,  Arkansas,  and  instituted  this  action  in 
the  diancery  court  of  that  county  to  restrain  the  mayor 
and  other  officers  of  the  town  from  interfering  with  him 
in  making  repairs  on  said  building  by  putting  a  new  roof 
on  it.  The  officers  of  the  town  assert  the  right  to  preveat 
pfauntifF  from  making  repairs  on  his  house  under  an 
ordinance  prohibiting  the  building  or  repairing  of  houses 
wifliin  certain  prescribed  fire  lii^ts  of  the  town,  except 
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such  buildings  constructed  in  conformity  with  the  ordi- 
nance. 

There  was  an  ordinance  in  force  prior  to  the  insti- 
tution of  the  suit,  but  a  new  one  was  passed  after  the  in- 
stitution of  the  suity  but  before  the  decree,  and  the  cor- 
rectness of  the  decree  must,  of  course,  be  tested  by  the 
legal  effect  of  the  ordinance  in  force  at  the  time  of  its 
rendition.  The  last  ordinance  created  a  fire  limit  which 
embraced  plaintiff's  property  and  prohibited  the  repair- 
ing or  construction  of  frame  buildings.  The  effort  on 
the  part  of  the  officers  of  the  town  is  to  prevent  plain- 
tiff from  putting  a  new  roof  on  his  house  because  it  is 
not  constructed  in  accordance  with  the  terms  of  the 
ordinance.  Ordinances  of  cities  and  towns  depend  for 
their  validity  upon  the  authority  granted  by  the  Legis- 
lature. The  sole  power  conferred  upon  municipal  cor- 
porations with  respect  to  regulating  the  building  of 
houses  is  as  follows : 

*'Sec.  5439.  They  shall  have  the  power  to  regulate 
the  building  of  houses ;  to  make  regulations  for  the  pur- 
pose of  guarding  against  accidents  by  fire,  and  to  pro- 
hibit the  erection  of  any  buildings  or  any  addition  to 
any  building  unless  the  outer  walls  thereof  be  made  of 
brick  or  mortar,  or  stone  and  mortar;  and  to  provide 
for  the  removal  of  any  building  or  addition  erected 
contrary  to  such  prohibition.'*    Kirby's  Digest,  §  5439. 

It  will  be  observed  that  the  statute  relates  only  to 
the  building  of  houses  and  additions  thereto  and  con- 
tains no  authority  to  prevent  the  repairing  of  houses 
constructed  prior  to  the  passage  of  the  ordLaanoe.  The 
authority  **to  make  regulations  for  the  purpose  of 
guarding  against  accidents  by  fire"  does  not  relate  to 
the  construction  or  repair  of  houses.  Of  course,  the 
power  to  regulate  the  building  of  houses  carries  with  it, 
impliedly,  the  power  to  prevent  complete  renewal  of 
a  structure  so  as  to  constitute  an  evasion  of  the  ordinance 
by  converting  the  house  into  a  new  one  in  defiance  of  the 
provisions  of  the  ordinance.  We  have  not,  however,  such 
a  case  presented  by  the  facts  now  before  us,  for  the 
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evidence  in  the  case  shows  that  the  building  is  a  very 
substantial  structure,  in  good  condition,  and  that  the 
attempt  to  repair  it  does  not  constitute  an  evasion  of  that 
portion  of  the  ordinance  which  relates  to  building  houses. 
We  need  not  enter  into  a  discussion  now  as  to  how 
far  the  Legislature  can  go  in  conferring  authority  on 
municipal  corporations  to  regulate  the  repairing  of 
houses  constructed  prior  to  the  passage  of  any  regula- 
tory ordinance.  There  being  no  power  conferred  on 
the  incorporated  town  to  interfere  with  plaintiff  in  mak- 
ing repairs  to  his  house,  it  follows  that  the  decree  of  the 
chancellor  in  restraining  such  interference  on  the  part 
of  the  officers  was  correct.    Affirmed. 


Sullivan  v.  State. 
Opinion  delivered  November  12,  1917. 

1.  Assault— raoiEBS  of  CRiBfB. — One  can  not  violate  section  1662 
of  Kiiby's  Digest,  without  also  violating  section  1688  of  Kirby's 
Digest,  because  the  element  of  assault  enters  into  the  higher 
crime,  and  the  greater  includes  the  lesser,  and  a  conviction  for 
the  higher  crime  would  bar  a  prosecution  for  the  lesser. 

2.  GBUnNAL    LAW — CONVICTION     FOR     LBSfiDES     CRIMB     THAN     THAT 

CHARGED. — ^A  conviction  for  a  lesser  crime  may  be  had  under  an 
indictment  which  defectively  charges  a  higher  one,  if  the  alle- 
gations of  the  indictment  sufficiently  charge  the  lesser. 

Appeal  from  Lawrence  Circuit  Court,  Western  Dis- 
trict; Dene  H.  Colemcm,  Judge;  affirmed. 

W.  P.  Smith,  for  appellant. 

1.  The  demurrer  to  the  indictment  should  have 
been  sustained,  because  it  does  not  state  such  a  descrip- 
tion of  the  facts  and  circumstances  as  constitute  the 
offense  charged  nor  inform  defendant  of  the  specific 
charge  he  is  called  upon  to  answer.  26  Ark.  323 ;  l^rby 's 
Digest,  ^  2227.  The  indictment  charges  some  facts  con- 
stituting assault  with  intent  to  kill,  some  facts  necessary 
for  aggravated  assault,  some  for  violating  ^  1652,  as 
amended  by  Acts  1907,  p.  810,  contrary  to  §  2231,  Kirby 's 
Digest 


Digitized  by  VjOOQIC 


108  Sullivan  v.  State.  [131 

2.  There  was  no  allegation  in  the  indictment  'and 
no  proof  of  an  assanlt  of  any  kind.  49  Art  179;  77  Id. 
37  iSS  Id.  91. 

John  D.  ArhiAckle,  Attorney  General,  and  T.  W. 
CampbeU,  ABsiatant,  for  appellee. 

1.  The  indictment  is  sufficient  It  certainly  charges 
a  simple  assault  of  whidi  he  was  convicted.  Kirby's 
Digest,  ^  1652;  99  Ark.  188;  54  Id.  439;  U  Id.  275;  52 
Id.  276;  5  Id.  660. 

2.  The  evidence  is  suffident.  The  evidence  was 
conflicting  and  the  verdict  will  not  be  disturbed. 

SMITH,  J.  Appellant  seeks  by  this  appeal  to  re- 
verse the  judgment  of  the  court  below  imposing  upon 
him  a  fine  of  $90.00  for  the  commission  of  a  simple  as- 
sault. The  indictment  was  drawn  to  cover  an  alleged 
violation  of  Section  1652  of  Kirby's  Digest,  which  pro- 
vides that  every  person  who  shaJl,  by  drawing  a  gun, 
pistol,  or  other  deadly  weapon,  intimidate  another  i^m 
doing  a  lawful  act,  i^all,  if  he  is  not  justified  in  self- 
defense  in  so  doing,  be  subject  to  a  fine  of  not  less  than 
five  hundred  nor  more  than  one  thousand  dollars,  and 
be  imprisoned  in  the  county  jail  for  twelve  months. 

It  is  argued  that  the  indictment  does  not  sufficiently 
charge  liiat  offense,  although  appellant's  guilt  upon  that 
charge  was  submitted  to  the  jury.  We  need  not  stop 
to  inquire  whether  this  is  true  or  not,  as  appellant  was 
not  convicted  under  that  section.  He  was  convicted  of 
a  simple  assault,  and  we  only  need  inquire  whether  the 
allegations  of  the  indictment  sufficiently  charged  that 
offense  and  whether  the  evidence  sustained  the  chat^ge. 
The  indictment  alleges: 

**The  said  E.  N.  F.  Sullivan,  in  the  district,  county 
and  State  aforesaid,  on  the  first  day  of  August,  1916, 
did  unlawfully,  wilfully  and  maliciously  assault  the  per- 
son of  Walter  WeUs  with  a  certain  deadly  weapon,  towit, 
a  gun,  by  brandishing  said  gun  and  pointing  said  gun 
toward  tiie  said  Walter  WeUs  and  seeking  unlawfully 
then  and  there  to  frighten,  intimidate  and  alarm  the  said 
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Walter  Wells  from  doing  a  lawful  act,  no  considerable 
provocation  then  and  there  appearing,  and  the  circum- 
stances of  said  assault  then  and  there  showing  an  aban- 
doned and  malignant  disposition  against  the  peace  and 
dignity  of  the  State  of  Arkansas/' 

lliese  allegations  are  sufficient  to  diarge  a  simple 
assault^  which  is  defined  by  the  statute  to  be  ^^an  unlaw- 
ful attraipt,  coupled  with  present  ability  to  commit  a 
violent  injury  on  the  person  of  another/'  Section  1583 
of  Kirby's  Digest.  Chie  could  not  violate  Section  1652 
of  Earby's  Digest  without  also  violating  Section  1583  of 
Eorby's  Digest,  because  the  element  of  assault  enters 
into  the  higher  crime,  and  the  greater  includes  the  lesser, 
and  a  conviction  for  the  higher  crime  would,  therefore, 
bar  a  prosecution  for  the  lesser.  A  conviction  for  the 
leeser  crime  may  be  had  under  an  indictment  which 
defectively  charges  a  higher  one  if  the  allegations  of  the 
indictment  sufficiently  charge  the  lesser.  Fox  v.  State, 
50  AA  528;  D<wis  v.  State,  45  Ark.  464;  Jones  v.  State, 
100  Ark.  195;  Section  2413  of  Kirby's  Digest 

The  testimony  on  the  part  of  the  State  shows  the 
commission  of  an  assault.  According  to  this  testimony, 
the  appellant  came  out  of  his  office,  with  a  gun  in  his 
hands,  and  commanded  Wells  to  come  into  the  office 
and  tiiere  settle  their  difference.  The  command  was 
not  obeyed,  and  was  repeated,  and  appellant  raised  his 
gun  and  pointed  it  at  Wells.  Wliile  the  truth  of  this  state- 
ment was  denied  by  appellant,  yet  it  has  been  passed 
upon  by  the  jury,  and,  if  true,  it  is  sufficient  to  sustain 
the  conviction  for  simple  assault. 

Judgment  affirmed. 
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Babnettb  v.  Millbb. 
Opinion  delivered  November  19,  1917. 

BiABBIAGB  AND  DIYOHCB— ACTION  TO  SET  ASIDE  DECREE  OF  DIYOBCB — 

LAPSE  OF  TIME. — Plaintiff  obtained  a  divorce  from  her  husband 
M.  in  1908,  upon  the  ground  of  his  misconduct  toward  her.  She 
then  remarried  and  was  again  divorced.  M.  also  remarried  and 
died  in  1916»  leaving  four  children  by  the  second  marriage. 
Plaintiff  then  brought  an  action  to  set  aside  the  decree  of  divorce 
between  herself  and  M.  Held,  plaintiff's  action  could  not  be 
maintained. 

Appeal  from  Scott  Chancery  Court;  W.  A.  Falconer, 
Chancellor;  affirmed. 

Jo  Johnson,  for  appellant. 

1.  A  divorce  decree  can  be  set  aside  on  bill  of 
review  after  the  death  of  the  husband.  80  Ark.  451; 
44  L.  E.  A.  (N.  S.)  507  and  note;  77  Atl.  766;  2  Bishop 
Mar.  &  Div.,  §  1554-5. 

2.  The  delay  was  explained  and  the  findings  and 
decree  axe  against  the  evidence.  The  decree  was  obtained 
by  fraud.    75  Ark.  415;  80  Id.  451. 

MoCULLOCH,  C.  J.  The  plaintiff,  Emilie  Bamette, 
intermarried  with  M.  C.  Miller  in  Sebastian  County, 
Arkansas,  in  the  year  1891,  and  they  lived  together  in 
Sebastian  and  Scott  counties,  Arkansas,  until  the  year 
1908,  when  they  separated  in  Scott  County  and  a  decree 
for  divorce  was  rendered  by  the  chancery  court  of  Scott 
County  in  an  action  instituted  by  the  present  plaintiff 
against  her  said  husband.  The  decree,  in  addition  to 
a  divorce,  awarded  to  the  plaintiff  the  sum  of  $500  out 
of  the  property  of  M.  C.  Miller,  and  also  required  the 
latter  to  pay  the  cost  and  attorneys'  fees.  After  the 
divorce  was  granted  the  plaintiff  intermarried  with  one 
Bamette  and  has  since  obtained  a  divorce  from  him.  Mil- 
ler intermarried  with  another  woman  and  there  are  four 
children  now  living  who  were  the  issue  of  that  marriage. 
Miller  died  in  March,  1916,  and  in  November  of  that  year 
the  plaintiff  began  the  present  proceedings  in  the  nature 
of  a  bill  of  review  to  set  aside  said  decree  for  divorce 
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on  the  ground  of  its  procurement  by  f  rand.  The  adminis- 
trator of  the  estate  of  M.  C.  Miller,  deceased,  and  the 
heirs  at  law  of  said  decedent  were  made  parties.  The 
plaintiff  alleged  in  her  complaint  that  her  hnsband  sub- 
jected her  to  cruel  treatment  and  threatened  to  kill  her 
to  compel  her  to  consent  to  the  procnrement  of  the  di- 
vorce, and  that  by  force  and  intimidation  she  waB  com- 
pelled to  go  to  an  attorney  in  the  county  and  consent  to 
the  procurement  of  the  divorce.  She  alleged  that  she  did 
not  know  that  she  was  to  be  made,  or  was  made  plaintiff 
in  the  divorce  suit.  The  chancellor  heard  the  matter 
upon  the  pleadings  and  the  testimony  and  dismissed 
the  complaint  for  want  of  equity.  The  record  in  the 
divorce  suit  was  introduced  and  shows  that  it  was  insti- 
tuted by  the  plaintiff  and  that  the  ground  for  divorce 
set  f orfli  in  the  complaint  was  that  the  defendant,  M.  O. 
Miller,  had  been  guilty  of  adultery.  The  deposition  of 
the  plaintiff  herself  appears  in  the  record  and  her  testi- 
mony tended  to  establish  the  charge  of  adultery  against 
her  husband.  She  testified  in  that  deposition  that  she 
and  her  husband  had  separated  on  account  of  his  crim- 
inal intimacy  with  another  woman,  and  that  she  would 
not  again  live  with  him.  The  acts  of  adultery  were 
proved  by  other  witnesses  and  upon  the  testimony  thus 
adduced  the  chancellor  rendered  the  decree. 

The  plaintiff  in  giving  her  deposition  in  the  present 
case  testified  that  her  husband  and  his  brother  grossly 
mistreated  her  and  by  threats  and  intimidation  com- 
pelled her  to  sue  for  the  divorce.  Her  statements  are 
contradictory,  however,  for  she  admitted  that  she  had 
appeared  and  testified  in  the  case  concerning  her  hus- 
band's misconduct.  Her  testimony  is  contradictory  in 
many  other  particulars.  The  attorney  who  conducted 
the  former  litigation  testified  that  he  was  employed  by 
the  plaintiff  to  prosecute  the  divorce  suit,  and  that  he 
did  so  solely  at  her  instance.  The  plaintiff  offered  to 
prove  by  certain  other  witnesses  that  her  former  hus- 
band, Miller,  had  mistreated  her  in  many  ways,  but  the 
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chancellor  declined  to  hear  the  testinumy  on  the  gronnd 
that  it  was  immateriaL 

The  chancellor  was  correct  in  refusing  to  set  aside 
tiie  decree  for  divorce  nnder  the  circumstances  shown 
by  the  evidence.  The  plaintiff  is  estopped  by  her  own 
conduct  and  by  lapse  of  time  and  change  of  circumstances 
of  the  parties  to  ask  an  annulment  of  the  divorce  decree. 
She  disclaimed  any  desire  to  share  further  in  the  estate 
of  her  former  husband,  but  says  that  she  merely  wants 
her  status  restored  as  the  wife  of  M.  C.  Miller.  The 
effect  of  the  restoration  of  that  status  is,  however,  more 
far-reaching  than  mere  property  rights,  for  Miller  mar- 
ried again  and  has  left  a  widow  and  children  who  were  the 
issue  of  that  marriage.  The  plaintiff  married  again 
too,  and  waited  eight  years,  and  after  the  remarriage 
of  her  former  husband  and  his  death  before  she  at- 
tempted to  set  aside  the  decree. 

'* There  are  excellent  reasons,'*  says  Mr.  Bishop  in 
his  work  on  Marriage  and  Divorce  (VoL  2,  sec*  1533), 
**why  judgments  in  matrimonial  causes,  whether  of  null- 
ity, dissolution  or  separation,  should  be  more  stable, 
certainly  not  less,  than  in  others,  and  so  our  courts  hold. 
The  matrimonial  status  of  the  parties  draws  with  and 
after  it  so  many  collateral  rights  and  interests  of  tiiiird 
persons  that  uncertainty  and  fluctuation  in  it  would  be 
greatly  detrimental  to  the  public.  And  particularly  to 
an  innocent  person  who  has  contracted  a  marriage  on 
faith  of  the  decree  of  the  court  and  calamity  of  having 
it  reversed  and  the  marriage  made  void  is  past  estima- 
tion. These  considerations  have  great  weight  with  the 
courts,  added  whereto  there  are  statutes  in  some  of  tiie 
states  according  a  special  inviolability  to  such  judg- 
ments.'* 

The  rule  thus  stated  by  Mr.  Bishop  was  applied  by 
this  court  in  Corney  v.  Comey,  97  Ark.  121,  and  Womaok 
V.  Womack,  73  Ark.  281,  and  we  are  of  the  opinion  that 
its  applioation  to  the  facts  of  the  present  case  are  con- 
clusive against  the  plaintiff's  effort  to  set  aside  the  de- 
cree.   The  other  testimony  concerning  the  mistreatment 


GooqIc 


Digitized  by  VjOOQ 


ABK.]  JoSLBTSOtf  V.  HOUSB,  BbOB.  113 

of  plaintiff  bjr  her  hnfthami  was,  as  held  by  the  chan- 
cellor, wholly  immateiJaL  The  decree  is,  therefare,  af- 
firmed. 


JoHNBOH  V.  HousB,  Bboeivbb  Plantbbs  Fibb  Insubakgb 

COBCPANY. 

Opinion  ddivered  November  19,  1917. 

1.  Insubangb  companies— msoLYBNCY— mutual  company— pbb- 
MiUM  notb&^ — The  inBolvency  of  a  mutaal  inaurance  company 
before  the  expiration  of  its  policies,  is  no  defense  to  actions  on 
preminm  notes,  and  in  such  cases  the  receiver  of  the  insurance 
ccanpany  may  recover  from  a  p^icy  hddeir  the  full  amount  of 
an  unpaid  premium  note  given  for  insurance* 

2.  iNSURANd  COMPANIWH     INaOLVBNCY— PAST  DUB  PBBMIUM   NOTBB. 

The  receiver  of  an  insolvent  mutual  insurance  company,  may 
collect  past  due  notes  from  policy  holders  given  for  premiums; 
such  premium  notes  are  assets  for  the  payment  of  debts. 

Aiq3eal  from  Craighead  Circuit  Court,  Jonesboro 
IHstrict;  B.  H.  Dudley,  Judge;  affirmed. 

H.  M.  Mayes,  for  appellant. 

L  It  was  error  to  direct  a  verdict  All  issues  of 
fact  should  be  submitted  to  a  jury.  Eorby's  Digest,  %  % 
4382,  6170. 

2.  Plaintiff  did  not  comply  with  Act  No.  192,  Acts 
1905,  p.  489.    51  Ark.  446. 

3.  The  premium  notes  were  more  than  six  months 
past  due.  The  contract  should  be  construed  most  strongly 
against  the  party  who  prepares  it  4  Crawford's  Di- 
gest, p.  412,  %  31,  Acts  1905,  p.  489. 

121  Ark.  236  is  a  different  case  and  does  not  ai^ly. 
Hie  case  should  have  been  dismissed;  at  most  it  shouM 
have  beegi  submitted  to  a  jury. 

4.  Hie  bond  was  an  asset  of  the  company  and  the 
company  was  not  insolvent. 

Ray  Pemx  and  J.  TT.  House,  Jr.,  for  appellee. 
L    The  notes  were  valid  obligations  and  not  void 
beeauM  past  doe.  51  Ark.  441;  74  Id.  506. 
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2.  Act  192,  Acts  1905,  was  compUed  with.  97  Ark. 
251.  See  also,  121  Ark.  236.  It  is  presumed  the  auditor 
did  his  duty.  25  Ark.  311;  30  Id.  69;  96  Id.  477;  98  Id. 
30;  81  Id.  1;  50  Id.  266. 

3.  The  company  was  insolvent. 

4.  There  was  nothing  for  a  jury  to  pass  upon.  98 
Ark.  370;  74  Minn.  208. 

HAET,  J.  Eighty  or  more  separate  actions  were 
filed  by  J.  W.  House,  Jr.,  receiver  for  the  Planters  Fire 
Insurance  Company  against  W.  T.  Johnson  et  al.,  upon 
notes  given  by  them  for  premiums  for  policies  of  fire 
insurance.  The  cases  originated  in  a  justice  of  the  peace 
court,  where  judgment  was  rendered  against  each  of  the 
defendants  and  the  cases  were  appealed  to  the  circuit 
court.  There  all  the  cases  were  consolidated  and  tried 
together. 

The  Planters  Fire  Insurance  Company  was  a  domes- 
tic corporation  engaged  in  the  business  of  insuring  prop- 
erty against  fire.  It  W£ks  a  mutual  insurance  company 
doing  business  in  the  State  of  Arkansas.  It  was  ad- 
judged insolvent  in  March,  1915,  and  J.  W.  House,  Jr., 
was  appointed  as  receiver  to  take  charge  of  its  assets 
and  wind  up  its  business.  Its  outstanding  obligations 
were  largely  caused  by  fire  losses  and  its  principal  as- 
sets consisted  of  premium  notes.  It  became  insolvent 
before  the  expiration  of  the  policies  for  which  the  pre- 
mium notes  were  given. 

The  court  directed  the  jury  to  return  a  verdict  for 
the  plaintiff  and  the  defendants  have  appealed. 

(1)  In  the  case  of  Hottse,  Receiver  v.  Siegle,  121 
Ark.  236,  it  was  held  that  the  insolvency  of  a  mutual  in- 
surance company  before  the  expiration  of  its  policies 
is  no  defense  to  actions  on  premium  notes  and  that  in 
such  cases  the  receiver  of  the  insurance  company  may 
recover  from  a  policy  holder  the  full  amount  of  an  un- 
paid premium  note  given  for  insurance.  The  reason 
is  that  companies  organized  upon  the  mutual  plan  have 
no  capital  stock.  Cash  paid  for  premiums  and  the  pre- 
mium notes  constitute  their  assets  and  the  members  are 
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in  a  way  stockholders.  Hence  so  long  as  the  company 
has  outstanding  debts  its  insolvency  gives  no  right  to 
a  policy  holder  to  recover  a  preminm  paid  or  to  avoid 
the  payment  of  a  preminm  note. 

Connsel  for  the  defendants  seek  to  avoid  the  effect 
of  this  decision  by  contending  that  the  company  has  not 
complied  with  an  act  to  regulate  fire  insurance  compa- 
nies approved  April  24,  1905.  See  Acts  of  1905,  p.  489. 
The  company  was  duly  organized  under  the  laws 
of  this  State  and  filed  its  bond  in  compliance  with  the 
statutes  thereof.  The  articles  of  incorporation,  the 
amendments  thereto,  the  by-laws  of  the  company  and  the 
order  adjudging  the  company  insolvent  and  the  appoint- 
ment of  the  receiver  were  introduced  in  evidence.  It 
was  also  shown  that  the  receiver  was  directed  by  the 
court  to  bring  suit  on  these  premium  notes  for  the  pur- 
pose of  paying  claims  for  losses  which  had  been  filed  and 
established  against  the  company.  It  is  claimed  that  the 
bond  given  under  this  act  is  an  asset  of  the  company  and 
when  so  considered  shows  that  the  company  was  not 
insolvent.  This  court  has  decided  adversely  to  this  con- 
tention. In  Forte  v.  Chamberlvn,  93  Ark.  112,  the  court 
held  that  while  a  receiver  of  an  insolvent  mutual  insur- 
ance company  is  authorized  to  enforce  the  rights  of  the 
corporation,  he  is  not  entitled  to  sue  the  sureties  of  such 
company  upon  the  indemnity  bond  given  under  the  Act 
of  April  24,  1905.  The  reason  is  that  the  liabilities  of 
the  sureties  on  this  bond  are  purely  collateral  and  are  in 
no  sense  an  asset  of  the  corporation. 

(2)  Again  it  is  contended  that  the  premium  notes 
sued  on  were  six  months  or  more  past  due  and  for  that 
reason  under  our  statutes  could  not  be  considered  an 
asset  of  the  company.  To  sustain  their  contention  coun- 
sel rely  on  section  8  of  the  Act  of  April  24,  1905,  above 
referred  to.    The  section  reads  as  follows: 

''The  State  Auditor  shall  not  consider  any  past  due 
promissory  note  as  an  asset  of  the  company  unless 
the  unearned  premium  on  the  policy,  for  which  it  is  given, 
is  considered  a  liability.    No  promissory  note  that  is  six 
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months  or  more  past  due  shall  be  considered  an  asset 
of  the  company/^ 

That  act  gives  the  Auditor  of  State  complete  super- 
vision over  the  affairs  of  the  company  and  g^^ants  him 
anthority  to  examine  the  books  and  papers  and  also  the 
(^Kcers  of  the  company  as  to  its  condition  and  manage- 
ment.  The  section  which  we  have  just  copied  provides 
that  no  pr<Hnissory  note  that  is  six  months  or  more  past 
due  shall  be  considered  by  him  an  asset  of  the  company. 
This  has  no  application  where  insolvency  proceedings 
have  been  instituted  and  a  receiver  has  been  appointed 
to  wind  up  the  affairs  of  the  company.  In  such  cases 
according  to  the  authorities  above  cited  the  premium 
notes  are  assets  for  the  purpose  of  paying  the  debts  of 
the  company.  The  section  of  the  statute  referred  to 
merely  provides  that  when  the  auditor  is  making  an  ex- 
amination of  the  affairs  of  the  company  to  determine  its 
condition  these  notes  shall  not  be  considered  as  assets. 

It  follows  that  the  judgment  must  be  affirmed. 


Baknhabt  v.  Gobb£ak. 
Opinion  delivered  November  19,  1917. 

1.  Homestead— NATURE  of  the  bight. — The  homest^d  privilege 
is  a  personal  one,  which  may  be  waived  by  the  person  entitled 
to  its  benefits;  it  most  be  claimed  by  the  party  who  sedcs  its 
benefits  in  tiie  manner  prescribed  by  statute;  the  harden  is  npon 
the  claimant  of  the  exemption  to  show  that  the  property  4»iaim^A 
is  exempt. 

2.  Homestead-— ABEA  and  value. — ^Where  appellaitts'  claim  of 
homestead  exceeded  $2,500  in  value,  the  burden  is  npon  her  to 
show  that  it  does  not  exceed  one  quarter  of  an  acre  in  area,  and 
where  this  fact  is  not  shown,  an  exemption  will  not  be  allowed. 

Appeal  from  St.  Francis  Chancery  Court;  E.  D. 
Robertson,  Chancellor;  affirmed. 

Mann  <&  Mann,  for  appellant 
1.    The  property  was  a  homestead  and  exempt,  and 
even  if  the  husband  paid  for  it  and  took  the  deed  in  12ie 
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name  of  Hie  wif e,  creditors  can  not  complain.  43  Ark. 
429;  75  Id.  205;  54  Id.  9;  Art.  9,  §  3,  Const;  etc. 

2.  There  is  no  question  of  an  express  tmst  in  tiiis 
case.    107Ark.535;103  7rf.  145;  56  74.585. 

3.  As  to  the  bank  stodk  there  is  nothing  in  the 
record  to  reflect  npon  the  good  faith  of  appellant.  It 
was  purchased  with  her  money. 

S.  8.  Hargraves  and  C.  W.  Norton,  for  appellee. 

1.  Appellant  has  received  more  than  the  $2,500 
allowed  by  the  Constitution;  and  has  not  shown  that  the 
area  did  not  exceed  one-quarter  of  an  acre.  34  Ark. 
61;  54  S.  W.  213;  67  Ark.  232;  Thompson  on  Homest  & 
Ex.,  ^  ^  701-2. 

2.  The  proceeds  of  a  voluntary  sale  of  a  homestead 
are  not  exempt.    13  B.  C.  L.  584;  21  Cyc  497,  and  notes. 

3.  The  bank  stodi  belonged  to  the  husband  and  he 
was  insolvent.    The  chancellor  so  found. 

SMITH,  J.  J.  W.  Bamhart  bought  a  certain  parcel 
of  land  in  the  town  of  Forrest  City  on  May  27, 1908,  and 
took  the  title  thereto  in  the  name  of  his  ^e,  who  is  the 
appellant  here.  He  built  a  home  on  the  property,  which 
he  and  his  wife  occupied  as  such  until  the  15th  day  of 
March,  1915,  at  which  time  they  sold  the  property  for 
$7,500,  one-half  cash,  and  the  balance  evidenced  by  two 
notes,  each  for  $1,875,  due,  respectively,  in  one  and  two 
years.  Bamhart  was  adjudged  a  bankrupt  by  the  Fed- 
eral Court  for  the  Eastern  Division  of  the  Eastern  Dis- 
trict of  Arkansas  on  the day  of ,  1915, 

and  appellee,  H.  P.  Oorman,  was  made  trustee  of  the 
estate.  Claims  approximating  sixty  thousand  dollars 
were  proved  in  tiie  bankruptcy  proceedings,  most  of 
which  were  for  sums  of  money  obtained  by  Bamhart 
tiarough  fraudulent  means  from  his  creditors.  It  is  ad- 
mitted that  the  finding  of  the  court  below  that  Bam* 
hart  famished  the  money  with  which  the  homestead  was 
inmohaBed,  and  that  he  was  insolvent  when  he  did  so, 
is  not  contrary  to  the  preponderance  of  the  evidence. 
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On  March  3, 1911,  Bamhart  bought  a  thousand  dol- 
lars worth  of  the  stock  of  the  Planters  Bank,  of  Forrest 
City,  and  took  a  certificate  therefor  in  the  name  of  his 
wife.  The  stock  was  paid  for  by  the  note  of  Bamhart, 
and  the  note  was  paid  by  Bamhart  by  giving  his  check 
therefor  on  May  31, 1911.  The  court  below  so  found  the 
facts  in  regard  to  tiie  purchase  of  the  stock,  and  we  ap- 
prove that  finding,  although  appellant  says  lliat  the  find- 
ing is  against  the  preponderance  of  the  evidence,  her 
contention  being  that  she  furnished  the  money  to  her  hus- 
band with  which  the  stock  was  purchased.  This  certifi- 
cate of  stock  had  been  attached  to  a  promissory  note  of 
Mrs.  Bamhart  held  by  another  bank  in  Forrest  City. 
The  court  ordered  this  stock  sold  as  the  property  of 
Bamhart,  subject  to  the  lien  of  the  bank.  The  correct- 
ness of  this  finding  is  attacked  as  being  contrary  to  the 
preponderance  of  the  evidence.  But,  as  we  have  stated, 
we  think  the  finding  of  the  court,  that  the  stock  belonged 
to  Barnhart,  and  not  to  his  wife,  is  not  clearly  contrary 
to  the  preponderance  of  the  evidence. 

The  trustee  in  bankruptcy  sued  to  impound  both  the 
bank  stock,  and  the  unpaid  purchase  money  notes  given 
in  payment  of  the  homestead,  and  obtained  a  decree  to 
that  eflFect.  Mrs.  Bamhart,  by  this  appeal,  questions  the 
correctness  of  the  finding  of  fact  of  the  court  below  in 
regard  to  the  purchase  of  the  bank  stock.  But  we  dis- 
pose of  that  contention  by  saying  that  we  do  not  think 
the  chancellor's  finding  is  clearly  contrary  to  the  pre- 
ponderance of  the  evidence.  The  principal  point  in  the 
case  appears  to  grow  out  of  the  insistence  of  Mrs.  Bam- 
hart that  she  is  entitled  to  claim  the  notes  as  the  pro- 
ceeds of  the  sale  of  her  homestead. 

Appellee  takes  issue  with  appellant  on  this  position 
and  denies  its  correctness  for  two  reasons.  First,  be- 
cause it  is  shown  that  appellant  has  already  received 
more  than  is  allowed  to  be  exempted  as  a  homestead; 
and,  second,  that  this  action  does  not  involve  the  home- 
stead itself,  but  involves  the  proceeds  of  a  voluntary 
sale  of  the  homestead,  and  that  it  is  not  the  law  that  the 
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proceeds  of  a  voluntary  sale  retain  the  sacred  character- 
istics of  the  property  from  which  they  axe  derived.  We 
have  concluded  that  appellee  is  correct  in  his  first  con- 
tention, and  we  have  not,  therefore,  decided  whether  he 
is  also  correct  in  his  second  contention. 

Appellant's  claim  is  based  upon  Section  3900  of 
Blirby's  Digest,  which  is  also  Section  5,  of  Article  9,  of 
the  Constitution.  It  reads:  '*Sec  3900.  The  home- 
stead in  any  city,  town  or  village,  owned  and  occupied 
as  a  residence,  shall  consist  of  not  exceeding  one  acre 
of  land  with,  the  improvements  thereon,  to  be  selected 
by  the  owner.  Provided,  the  same  shall  not  exceed  in 
value  the  sum  of  two  thousand  five  hundred  dollars,  and 
in  no  event  shall  such  homestead  be  reduced  to  lete  than 
one-quarter  of  an  acre  of  land,  without  regard  to  value.'' 

The  property  in  question  was  a  homestead  in  the 
town  of  Forrest  City,  and  its  value  is  shown  to  be  $7,500, 
as  evidenced  by  its  purchase  price,  and  appellant  has  in 
her  possession  $3,750  of  this  money,  and  it  has  not  been 
shown  that  the  area  of  her  homestead  does  not  exceed 
one-quarter  of  an  acre.  It  will  be  observed  that  the 
homestead  in  a  city,  town  or  village  may  equal  one  acre 
in  area,  provided  its  value  does  not  exceed  the  sum  of 
$2,500,  but  that  it  may  consist  of  as  much  as  a  quarter 
of  an  acre  without  regard  to  its  value. 

(1)  The  homestead  privilege  is  a  personal  one, 
which  may  be  waived  by  the  person  entitled  to  its  bene- 
fits. Jones  V.  DUlard,  70  Ark.  69.  And  it  must  be 
claimed  by  the  party  who  seeks  its  benefits  in  the  man- 
ner prescribed  by  the  statute.  Chambers  v.  Perry,  47 
Ark.  400 ;  Jones  v.  DUlard,  70  Ark.  69.  And  the  burden 
is  upon  the  claimant  of  the  exemption  to  show  that  the 
property  claimed  is  exempt.  Russell  v.  St^doth,  123 
Art  200;  Gibbs  v.  Adams,  76  Ark.  575;  Pace  v.  Robbins, 
67  Ark.  232. 

(2)  In  the  case  of  Pullen  v.  Simpson,  74  Ark.  592, 
this  court  held  that  an  insolvent  debtor  might  use  his 
own  means,  upon  which  his  creditors  had  no  lien,  in  im- 
proving his  wife's  homestead,  if  such    homestead    is 
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within  the  maximum  area  and  value  pennitted  by  the 
Constitution.  But  the  Constitution  has  placed  a  limit 
both  as  to  value  and  area.  Appellant's  homestead  ex- 
ceeds $2,500  in  value,  and  she  may,  therefore^  elaim  it  as 
a  homestead  only  by  showing  that  its  area  does  not  ex- 
ceed one-quarter  of  an  acre,  and  this  she  has  not  done. 
She  seeks  to  claim  the  benefit  of  the  exception  to  the  pro- 
vision of  the  Constitution  limiting  the  value  of  the  home- 
stead to  $2,500,  and  to  do  so  she  must  show  that  her 
daim  comes  within  the  exception,  t.  e.,  that  her  home- 
stead does  not  exceed  one-quarter  of  an  acre  in  area. 

Substantially  the  same  question  was  involved  in 
the  case  of  First  National  Bank  of  Owatonna  v.  Wilson, 
62  Ark.  140.  There  the  homestead  claimant  owned  a 
tract  of  nine  acres  in  an  incorporated  town,  which  had 
not  been  subdivided  into  lots,  and  the  value  of  the  entire 
property  was  only  one  thousand  dollars,  and  it  was  cul- 
tivated as  a  farm.  The  claimant  contended,  and  the 
lower  court  decided,  that,  as  the  property  did  not  exceed 
$2,500  in  value,  it  should  be  treated  as  a  rural  homestead. 
This  court  reversed  the  judgment  of  the  lower  court,  and, 
in  doing  so,  said: 

^^The  right  of  one  who  establishes  his  home  in  a  city 
or  town  of  this  State  to  daim  such  homestead  as  exempt 
from  execution  depends  upon  this  section  of  our  Consti- 
tution (the  section  quoted  above)  and,  as  it  provides  that 
such  homestead  shall  not  exceed  one  acre  of  land,  he 
can  not  lawfully  claim  a  greater  amount'' 

The  section  of  the  Constitution  quoted  contains  a 
limitation  both  as  to  area  and  as  to  value,  and  they  are 
equally  binding  on  the  claimant  who  seeks  the  benefit 
of  its  provisions.  If  one  may  not  claim  more  than  one 
acre  in  a  town,  although  the  value  of  the  entire  nine-acre 
tract  of  which  it  i«  a  part  only  amounts  to  one  thousand 
dollars,  it  must  necessarily  be  true  that  one  can  not  daim 
a  greater  exemption  than  $2,500  without  also  showing 
that  the  property  does  not  exceed  one-quarter  of  an  acre 
in  area.  As  that  showing  was  not  made,  the  claim  of 
exemption  was  properly  refused.    Decree  affirmed. 
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Kbktuoxt  MnjTABY  Institutb  v.  Cohxn. 
Opinion  delivered  November  12,  1917. 

1.  AFPBAL   and   XBB(»— FAn^URB   TO    OBJBCT   TO   THE   fflVING   OF    IN- 

sntucnoNS. — ^Where  no  exceptions  are  saved*  instructions  will 
not  be  reviewed  on  appeaL 

2.  CONTBACTS — ^BBBACH — INSTBUCTION. — ^An  instruction  is  properly 
refused,  whick  charges  the  defendant  with  liability,  irrespectiye 
of  whether  the  plaintiff  has  fulfilled  his  part  of  the  contract  or 
not. 

8.  Contracts — ^breach — damages. — Plaintiff  incurred  certain  ex- 
penses for  clothing  and  supplies  required  by  appellant,  to  whose 
school  plaintiff  sent  his  son.  Plaintiff  withdrew  his  son  from 
the  school  because  of  appellant's  breach  of  its  agreement;  heU 
plaintiff  could  not  recover  from  appellant  the  value  of  the  cloth- 
ing and  supplies  purchased  for  his  son,  but  that  he  could  recover 
advanced  tuition,  railroad  fare,  and  a  sum  expended  for  the 
purchase  of  a  quartermaster's  card. 

Appeal  from  Cleburne  Circuit  Court;  J,  /•  Worthmg- 
ton,  Judge;  modified  and  affirmed. 

J.  P.  Kerby  and  W.  T.  Tucker,  for  appellaut. 

1.  This  was  a  written  contract  and  it  was  error  to 
admit  previous  conversations  and  the  court  should  have 
construed  the  contract  and  not  the  jury.  75  Ark.  162; 
90  Id.  272;  89  Id.  239;  77  Id.  261. 

2.  The  instructions  given  were  erroneous.  80  Ark, 
399;  47  Id.  54. 

3.  The  second  instruction  asked  by  appellant  should 
have  been  given.  156  Ky.  380;  161  S.  W.  206;  164  Id. 
808;  112  N.  T.  S.  1089;  60  N.  C.  217;  145  S.  W.  672;  40 
Barb  (N.  T.)  541;  69  N.  Y.  Supp.  985.  See  also,  56  Ark. 
309 ;  60  Id.  603 ;  85  Id.  596.  There  was  no  breach  of  con- 
tract by  appellant,  because  performance  was  prevented 
by  the  conduct  of  appellee.    85  Ark.  596. 

Williams  &  Seawel,  for  appellee. 

1.  Appellant  has  failed  to  comply  with  Rule  9.  The 
record  is  not  abstracted. 

2.  There  was  no  error  in  the  instructions  given, 
nor  in  refusing  No.  2  asked  by  appellant.  No  exceptions 
were  properly  saved  to  the  court's  charge.    91  Ark.  427, 
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3.  The  verdict  is  supported  by  the  evidence.  86 
Ark.  600-8;  89  Id.  321.  Appellant  breached  the  contract 
and  caused  the  expense.  26  Cyc.  988;  58  Id.  504.  No 
errors  are  shown  and  the  judgment  should  be  affirmed. 

HUMPHREYS,  J.  Appellant  brought  suit  against 
appellee  in  the  Cleburne  Circuit  Court  to  recover  a  bal- 
ance of  $494.40  with  interest,  alleged  to  be  due  it  under 
contrt^^  for  attention,  education  and  board  of  his  son 
for  the  school  year  beginning  September  14,  1915,  and 
ending  May  23, 1916. 

Appellee  pleaded  a  breach  of  the  contract  on  the 
part  of  appellant.  The  breach  consisted  in  alleged  refer- 
ences and  acts  by  teachers  and  assistant  teachers,  which 
rendered  the  condition  of  his  son  intolerable,  and  humil- 
iated him  to  such  an  extent  that  it  was  necessary  to  take 
him  out  of  the  institute,  to  appellee's  damage  in  the  sum 
of  $400  for  money  expended  in  preparing  his  son  for 
school,  $100  in  sending  him  to  the  school  and  bringing 
him  home,  and  $5,000  on  account  of  humiliation.  Ap- 
pellant filed  a  motion  to  make  the  cross-complaint  more 
definite  and  certain.  Also  filed  a  demurrer  to  the  cross- 
complaint.  The  court  overruled  the  motion  to  make  the 
cross-complaint  more  definite  and  certain,  and  sustained 
.  the  demurrer  to  the  $5,000  item. 

The  cause  was  heard  upon  the  pleadings,  evidence 
adduced  and  instructions  of  the  court  and  a  verdict  ren- 
dered in  favor  of  appellee  for  $275.  A  judgment  was 
rendered  in  accordance  with  the  verdict  and  a  motion  for 
a  new  trial  was  filed  and  overruled.  From  the  judgment 
an  appeal  has  been  prosecuted  to  this  court. 

The  appellant,  Kentucky  Military  Institute,  was 
located  at  Ljudon,  Kentucky,  and  published  a  catalogue 
descriptive  of  the  school,  the  kind  and  character  of  train- 
ing offered  to  students,  its  terms,  etc.  The  fixed  charge 
of  tuition  was  $500  for  the  term,  $10  for  a  uniform  and 
$10  for  card  entitling  the  student  to  buy  articles  at  the 
quartermaster's  department.  It  was  also  provided  that 
no  deduction  would  be  made  if  a  student  quit  during  the 
term.     Appellee  entered  his  son,  who  remained  in  the 
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school  only  three  day«.  He  paid  $30  as  an  advanced 
fee  and  gave  his  check  for  $369  to  be  applied  on  the  fixed 
charges,  payment  on  which  was  stopped  and  the  check 
went  to  protest.  He  expended  $62.50  railroad  fare  in 
sending  him  to  school,  $400  in  preparing  him  to  go,  and 
$10  for  quartermaster's  card.  The  undisputed  evidence 
disclosed  that  appellee's  son  was  accorded  treatment 
by  the  teachers  and  assistant  teachers,  and  by  pupils  with 
the  knowledge  of  teachers,  which  rendered  his  further 
attendance  on  the  school  intolerable,  and,  for  that  reason, 
lie  withdrew  and  returned  to  his  home. 

(1)  Appellant  insists  that  the  court  erred  in  in- 
structing the  jury.  At  the  request  of  appellee,  the  court 
gave  three  instructions.  No  exceptions  were  saved  to 
the  instructions  given,  so  they  are  not  properly  before 
this  court  for  review.  For  the  same  reason  we  can  not 
review  the  action  of  the  court  in  refusing  to  give  the 
peremptory  instruction  requested  by  appellant. 

(2)  Appellant  insists  that  the  court  erred  in  refus- 
ing to  give  instruction  No.  2,  requested  by  it,  to  which 
proper  exceptions  were  saved.  The  instruction  is  as 
follows : 

'*  Gentlemen  of  the  jury,  the  court  instructs  you  that 
when  Ed  Cohen  entered  his  son,  Jerome  E.  Cohen,  as  a 
student  at  the  Kentucky  Military  Institute  he  was  bound 
by  the  public  announcement  of  the  school  in  its  published 
catalogue  of  the  condition  upon  which  students  would 
be  received  therein  and  the  terms  of  and  time  of  pay- 
ment for  the  services  rendered  or  to  be  rendered  by  the 
school  in  the  education  of  the  student;  and  it  was  the 
duty  of  the  said  student,  Jerome  E.  Cohen,  to  remain  in 
said  school  for  the  whole  year  for  which  he  was  entered 
and  to  obey  the  rules  and  regulations  of  the  school ;  hence, 
if  you  believe  from  the  evidence  that  Ed  Cohen  entered 
his  son  as  a  student  in  the  said  school  for  the  school 
year  of  1915  and  1916  you  should  find  a  verdict  for  plain- 
tiff for  whatever  smn  the  evidence  shows  him  to  be  en- 
titled to,  notwithstanding  you  may  believe  the  said  stu- 
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dent  left  the  school  and  remained  away  for  the  whole 
term  for  which  he  was  entered/' 

This  instruction  is  predicated  upon  the  theory  that 
appellee  became  absolutely  responsible  for  the  payment 
of  the  total  tuition  and  required  incidentals  for  the  en- 
tire term  by  the  entrance  of  his  son  in  the  institute  with- 
out reference  to  any  breach  of  the  contract  on  the  part 
of  appellant.  This  position  is  not  sound.  The  instruo- 
tion  requested  excluded  the  defense  of  appellee  that  he 
withdrew  his  son  from  the  institution  on  account  of  mis- 
treatment on  the  part  of  teachers  and  assistant  teachers 
such  as  to  render  his  further  attendance  intolerable.  It 
was  proper  to  refuse  the  instruction  as  it  ignored  a  mate- 
rial issue  in  the  case.  St.  Louis,  I.  M.  £  8.  Ry.  Co.  v. 
Rogers,  93  Ark.  564. 

(3)  Appellee  claims  $400  damages  by  reason  of  the 
breach,  on  account  of  expending  $400  for  clothing  in  pre- 
paring his  son  to  enter  the  institute.  He  kept  the  cloth- 
ing aod  other  articles,  such  as  valise,  trunk,  etc.,  and  the 
presumption  is  that  they  can  be  used  by  Ids  son.  It  is 
true  he  testified  that  he  did  not  need  them,  but  it  does 
not  follow  as  a  matter  of  course,  that  he  can  not  or  will 
not  use  them.  Touching  upon  this  point,  it  was  said 
in  the  case  of  St.  Louis,  I.  M.  <&  8.  Ry.  Co.  v.  Campbell, 
108  Ark.  432,  ** Neither  was  he  (referring  to  appellee  in 
that  case)  entitled  to  recover  the  value  of  the  articles  of 
clothing  purchased  by  him.  They  were  articles  that 
could  be  worn  on  other  occasions  by  a  person  of  his  sta- 
tion in  life,  and,  in  the  absence  of  testimony  to  the  con- 
trary, it  must  be  presumed  that  he  received  value  for  the 
money  he  paid  out  for  this  purpose.'* 

The  only  items  of  damage  sustained  and  proved  by 
appellee  in  the  instant  case  were  $30  advanced  on  tuition, 
$10  expended  for  quartermaster's  card,  and  $62.50  rail- 
road fare.  The  proof  as  abstracted  will  not  warrant  a 
greater  judgment  on  the  cross-complaint. 

The  judgment  on  the  main  issue  in  behalf  of  appel- 
lee is  affirmed.     The  judgment  upon  the  cross-complaint 
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is  modified  by  reduciBg  the  amount  to  $102.50  with  inter- 
est at  6  per  cent  per  annum  from  the  14th  day  of  Sep- 
tember, 1915,  to  date. 


Pbttus  v.  Bawls. 
Opinion  delivered  November  19,  1917. 

1.  LiifiTATi<»«s— 4'AYMBNT  ON  AN  AOCOUNT. — To  constitute  a  pay- 
ment on  an  acconnt  so  as  to  bar  the  running  of  the  statute,  the 
money  or  other  thing  must  pass  from  the  debtor  to  the  creditor 
for  the  purpose  of  extinguishing  the  debt,  and  the  creditor  must 
receive  it  for  the  same  purpose. 

2.  Limitations — payment  on  account — cqbsbction. — A  credit  by 
the  creditor  on  his  bo<^,  made  to  correct  an  item  of  the  account 
which  had  been  erroniously  charged,  will  not  bar  the  running 
of  the  statute  of  limitations. 

Appeal  from  St.  Francis  Circuit  Court;  J.  M.  Jack- 
son, Judge;  affirmed. 

M.  B.  Norfleet  and  J.  M.  Prewett,  for  appellant. 

1.  The  suit  was  not  barred;  the  Redman  credit  was 
blown  and  agreed  to  by  appellees.  It  was  part  pay- 
ment. The  amount  due  was  an  account  stated  and  the 
statute  only  began  to  run  from  the  date  thereof.  2  Green- 
leaf  Ev.,  §  127;  89  Am.  Dec.  85;  107  U.  S.  325;  27  L.  B. 
A  811.    See  also  60  Ark.  491 ;  20  Id.  189. 

2.  Part  payment  forms  a  new  period  from  which 
the  statute  begins  to  run.  14  Ark.  85 ;  18  Id.  521 ;  68  Id. 
399;  19  Am.  &  E.  Enc.  Law  325-9;  5  Ark.  555;  12  Id.  762; 
20  Ala.  105;  lb.  687;  1  Mich.  40;  92  Ark.  247;  25  Cyc. 
1377 ;  99  Ark.  214.    It  was  error  to  direct  a  verdict. 

Mann  &  Mann,  for  appellee. 

1.  There  was  no  part  payment.  In  order  to  arrest 
the  statute  there  must  be  an  express  promise  to  pay  in 
writing  or  a  voluntary  payment.  20  Ark.  171;  60  Id. 
171;  66  Id.  73;  68  Id.  397.  See  also  30  Cyc.  1180.  No 
promise  was  made. 
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HART,  J.  On  Angxist  26,  1916,  Robert  L.  Pettus 
sued  J.  A.  Rawls  and  Allie  Rawls  for  the  sum  of  $294.11, 
He  alleged  they  owed  him  for  merchandise.  An  itemized 
account  duly  verified  was  filed  with  the  complaint 

The  defendant  answered  denying  all  the  allegations 
of  the  complaint  and  pleading  in  bar  of  the  action  the 
statute  of  limitations  of  three  years.  The  case  was  tried 
before  a  jury  on  March  21,  1917.  At  the  conclusion  of 
the  evidence  the  court  told  the  jury  that  the  last  pay- 
ment on  the  account  was  made  in  February,  1913,  and 
that  the  account  was  barred  by  the  statute  of  limitations, 
the  suit  having  been  brought  in  August,  1916.  The  jury 
were  therefore  directed  to  return  a  verdict  for  the  de- 
fendant which  was  accordingly  done.  From  the  judg- 
ment rendered  the  plaintiff  has  appealed. 

It  is  conceded  that  the  last  payment  was  made  in 
February,  1913,  and  that  the  account  is  barred  by  the 
statute  of  limitations  unless  the  following  constitutes  a 
payment:  On  the  itemized  account  under  date  of  Nov- 
ember 9,  1909,  there  appears  the  folowing  charge:  **0n 
the  Redman  account  $12.98.**  On  the  credit  side  of  the 
account  appears  in  pencil  the  following:  **By  Redman 
3-5  1914,  $12.98.*'  Pettus  claims  that  this  is  a  credit 
on  the  account.    His  testimony  on  the  point  is  as  follows : 

**Q.  All  you  did  was  to  make  a  correction  in  the 
account  by  crediting  her  with  this  item  that  was  charged 
to  her  in  1909! 

A.    Yes,  sir. 

Q.    And  no  payment  was  made  on  the  account! 

A.    Not  in  money. 

Q.  You  just  gave  her  credit  for  this  amount  charged 
in  1909! 

A.     I  agreed  to  give  her  credit. 

Q.    She  was  not  out  anything! 

A.    She  did  not  pay  anything  then.** 

This  testimony  is  not  sufficient  to  constitute  proof 
of  a  payment  of  the  date  of  March  5,  1914.  To  consti- 
tute payment  the  money  or  other  thing  must  pass  from 
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the  debtor  to  the  creditor  for  the  purpose  of  extingniish- 
ing  the  debt  and  the  creditor  must  receive  it  for  the  same 
purpose.    30  Cyc.  1180;  McAbee  v.  Wiley,  92  Ark.  245. 

Tested  by  this  rule  it  is  perfectly  plain  that  there 
was  no  payment  The  creditor  simply  made  a  correction 
of  an  item  of  the  accoimt  on  his  books  by  crediting  his 
debtor  with  an  amount  with  which  she  had  been  erro- 
neously charged. 

It  follows  that  the  judgment  must  be  affirmed. 


State  v.  Bbown. 
Opinion  delivered  November  19,  1917. 

1.  Criminal  law — ^FAUiURE  of  jury  to  assess  full  punishment. — 
A  defendant  in  a  criminal  prosecution  can  not  complain  because 
of  the  failure  of  the  jury  to  assess  against  him  the  full  penalty 
allowed  by  law. 

2.  Criminal  law— appeal  from  justice  oourt^— teual  de  novo. — 
An  appeal  from  a  judgment  in  a  justice  court,  is  tried  de  novo 
in  the  circuit  court. 

3.  Criminal  law — ^appeal  from  justice  court. — In  a  criminal 
prosecution  before  a  justice,  judgment  was  rendered  against  the 
defendant  assessing  a  fine,  but  not  assessing  a  jail  sentence. 
On  appeal  to  the  circuit  court,  it  is  the  duty  of  the  court  to  try 
the  cause  de  novo,  and  it  is  error  to  quash  the  judgment  of  the 
justice. 

Appeal  from  Fulton  Circuit  Court;  J.  B.  Baker, 
Judge;  reversed. 

John  D.  Arhuchle,  Attorney  General,  and  T.  W. 
CampbeU,  Assistant,  for  appellant. 

1.  The  court  erred  in  quashing  the  judgment  of 
the  J.  P.  On  appeal  the  case  was  for  trial  de  novo.  The 
judgment  was  too  favorable  to  appellant  but  of  this  he 
can  not  complain.  Kirby^s  Digest,  §  2580;  29  Ark.  299; 
80  Id.  495;  104  Id.  606;  82  Id.  25;  14  S.  W.  88. 

HUMPHEEYS,  J.  The  State  of  Arkansas  has 
prosecuted  an  appeal  in  this  case  to  test  the  ruling  of  the 
circuit  court  in  quashing  a  judgment  against  appellee  for 
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petit  larceny  rendered  by  a  justice  of  the  peace  in  Mt. 
Calm  Township,  Fulton  County. 

On  the  16th  day  of  July,  1917,  appellee  was  tried  and 
convicted  by  a  jury  in  a  magistrate's  court  for  petit  lar- 
ceny and  his  punishment  fixed  at  a  fine  of  $10.  Appellee 
prosecuted  an  appeal  from  the  judgment  to  ihe  circuit 
court  for  Fulton  County.  When  the  case  was  called  in  the 
circuit  court,  both  parties  announced  ready  for  trial  and 
the  petit  jury  was  sworn  to  answer  questions  touching 
their  qualifications  to  serve  as  jurors  in  that  case.  At 
this  juncture,  over  the  objection  of  the  State,  appellee 
was  permitted  to  withdraw  his  announcement,  and  there- 
upon orally  moved  the  court  to  quash  the  judgment  of 
the  justice  of  the  peace  for  the  reason  that  a  fine  only 
was  imposed  by  the  verdict  of  the  jury  in  the  magistrate's 
court.  Petit  larceny  is  pxmishable  by  both  fine  and  im- 
prisonment in  this  State.  The  jury  in  the  magistrate's 
court  returned  a  verdict  of  guilty  and  fined  appellee 
$10.  The  circuit  court  sustained  the  motion,  quashed  the 
judgment  and  discharged  appellee. 

(1)  The  justice  of  the  peace  before  whom  appellee 
was  tried  and  convicted  had  jurisdiction  of  the  crime 
charged  and  the  person  of  appellee.  He  was  regularly 
tried  and  convicted  of  the  crime  charged.  The  only 
error  committed  by  the  jury  was  in  the  failure  to  assess 
a  jail  sentence.  This  was  an  error  favorable  to  the  ap- 
pellee and  of  which  he  could  not  complain.  Cook  v. 
State,  80  Ark.  495;  Price  v.  State,  82  Ark.  25;  Earner  v. 
State,  104  Ark.  606. 

(2-3)  Appellee  prosecuted  an  appeal  to  the  circuit 
court,  and  in  so  doing,  carried  the  whole  case  up  for  trial 
de  novo.  It  is  provided  by  Section  2580  of  Kirby's  Di- 
gest in  the  chapter  entitled,  **  Appeals  to  Circuit  Court 
in  Criminal  Cases,"  that  **Upon  the  appeal  the  case  shall 
be  tried  anew,  as  if  no  judgment  had  been  rendered, 
•  •  •."  The  court  should  have  proceeded  in  the  man- 
ner provided  by  the  statute.  The  judgment  of  the  jus- 
tice of  the  peace  was  not  before  the  court  for  review, 
hence,  it  was  error  to  quash  it. 
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The  judgment  of  the  circuit  court  is  therefore  re- 
versed and  the  cause  is  remanded  for  trial  de  novo. 


State  v.  Hanna. 
Opinion  delivered  November  19,  1917. 

1.  Statutes — construction. — Parte  of  statutes  relating  to  the 
same  subject  must  be  read  in  the  light  of  each  other. 

2.  Arson — ^burning  one's  own  house. — Defendant  can  not  be  in- 
dicted for  the  crime  of  arson  under  Kirby's  Digest,  section  1576» 
for  the  burning  of  his  own  dwelling  house. 

3-  Arson — ^burning  one's  own  dwelling  house. — Kirby's  Digest, 
section  1576,  which  provides  that  "every  person  who  shall  wil- 
fuUy  and  maliciously  bum,  or  cause  to  be  burned,  any  dwelling 
house  or  other  house,  although  not  herein  specially  named,  shall 
be  deemed  guilty  of  arson,"  must  be  read  in  connection  with 
Kirby's  Digest,  section  1676,  which  provides,  "arson  is  the  wilful 
and  malicious  burning  the  house  or  other  tenemente  of  another 
person." 

Appeal  from  Benton  Court;  J.  S.  Maples,  Judge; 
afGurmed. 

John  D.  Arbtickle,  Attorney  General,  T.  W.  Camp- 
bell, Assistant,  for  appellant;  F.  G.  Lvndsey,  of  counsel. 

1.  The  burning  of  one's  own  dwelling  is  a  crime 
under  our  statutes.  1  Wharton  Cr.  Law  (10  Ed.),  §  §  825, 
830,  note  4;  2  R.  C.  L.  503,  §  8;  78  Mo.  307,  313;  19  N.  Y. 
537;  51  N.  H.  176;  8  La.  Ann.  109;  12  Id.  382;  21  Id.  157; 
36  Cyc.  1114,  §  3 ;  80  Conn.  646 ;  232  Dl.  312 ;  169  Ind.  691 ; 
60  Neb.  384;  162  Fed.  331;  168  U.  S.  95;  206  Mo.  541; 
Kirby's  Digest,  §  1576. 

HART,  J.  It  is  conceded  by  the  Attorney  General 
and  the  special  counsel  for  the  State  that  this  appeal 
involves  the  question  of  whether  the  burning  of  one's 
own  dwelling  house  is  an  indictable  offense  under  Section 
1576  of  Kirby's  Digest.  At  common  law  arson  was 
regarded  as  an  offense  against  the  possession  rather  than  | 
the  property.  Consequently  arson  was  defined  as  the 
malicious  and  wilful  burning  of  another's  house.  By 
"another's  house,"  in  the  definition,  is  meant  another's 
to  occupy.    Bishop's  New  Criminal  Law  (8  Ed.),  Vol.  2, 
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Sees.  8-12,  and  Wharton's  Criminal  Law  (11  Ed),  VoL 
2,  Sees.  1049-1051. 

Counsel  for  the  State  contend  that  the  common  law 
rule^  stated  has  been  changed  by^onr  statute.  They  insist 
that  the  general  spirit  of  our  statute  on  the  subject  of 
arson  indicates  that  the  Legislature  intended  to  change 
the  nature  of  the  offense  to  one  against  the  proj)- 
erty  instead  of  against  the  security  of  the  home.  Their 
ciairn  is  not  without  merit,  but  we  thinE  it  is  contrary  to 
the  previous  decisions  of  this  court. 

We  quote  from  Kirby's  Digest,  as  follows: 

''Sec.  1575.  Arson  is  the  wilful  and  malicious  burn- 
ing the  house  or  other  tenements  of  another  person. 

Sec.  1576.  Every  person  who  shall  wilfully  and 
maliciously  bum,  or  cause  to  be  burned,  any  dwelling 
house  or  other  house,  although  not  herein  specially 
named,  shall  be  guilty  of  arson. 

Sec.  1577.  If  any  person  shall  wilfully  and  mali- 
ciously bum,  or  cause  to  be  burned,  any  statehouse, 
courthouse,  prison,  church,  bridge,  or  any  other  public 
building,  although  not  herein  speciaUy  named,  such  per- 
son, on  conviction,  shall  be  adjudged  guilty  of  arson. 

Sec.  1578.  If  any  person  shall  wilfully  set  fire  to 
his  own  buildings  or  other  property  with  the  intent  to 
bum  the  property  of  any  other  person,  and  the  property 
or  building  of  any  other  person  shall  thereby  be  burned, 
such  person  shall  be  deemed  guilty  of  arson.'' 

These  sections  were  a  part  of  the  Revised  Statutes. 
In  the  case  of  Mary  v.  State,  24  Ark.  44,  it  was  insisted 
that  an  indictment  for  arson  was  fatally  defective  be- 
cause it  failed  to  allege  that  the  house  was  burned.  The 
court  held  that  the  burning  necessary  to  constitute  arson 
of  a  house  at  common  law,  must  be  an  actual  burning 
of  the  whole  or  some  part  of  the  house ;  but  that  it  was 
not  necessary  that  any  part  of  the  house  should  be  wholly 
consumed;  and  that  our  statute  does  not  materially 
change  the  common  law  definition  of  the  offense. 

The  four  sections  of  the  statute  above  quoted,  to- 
gether with  another  section  relating  to  arson  were  copied 
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in  the  opinion  and  the  court  said:  '*Our  statute  makes 
it  arson  to  bum  buildings,  etc.,  which  by  the  common  law 
were  not  the  subjects  of  arson,  but  does  not  otherwise 
materially  change  the  common  law  definition  of  the  of- 
fense/* 

Again  in  the  case  of  State  v.  Snellgrove,  71  Ark.  101, 
the  court  had  under  consideration  the  question  of  whether 
or  not  the  indictment  stated  facts  sufficient  to  constitute 
the  crime  of  arson.    The  court  said: 

**  Under  the  common  law,  arson  is  defined  to  be  the 
wilful  and  malicious  burning  the  house  of  another.  2 
Am.  &  Eng.  Enc.  Law  (2  Ed.),  917.  Our  statute  defines 
it  as  the  wilful  and  malicious  burning  the  house  or  other 
tenements  of  another  person.     Sand.  &  H.  Dig.  1464. 

While  other  sections  of  the  statute  make  it  arson  to 
bum  structures  which  were  not  subjects  of  arson  at  com- 
mon law,  still  the  definition  of  arson  at  common  law  was 
not  in  other  respects  changed  by  the  statute.  Mary  v. 
iSfafe,  24  Ark.  44.** 

Li  both  these  cases  the  court  expressed  the  view 
that  the  common  law  definition  of  arson  had  not  been 
materially  changed  except  to  add  other  buildings  which 
were  not  subjects  of  arson  at  common  law.  It  can  not 
be  said  that  the  language  of  the  court  in  this  respect  was 
obiter  dictum  because  it  was  part  of  the  reasoning  of 
the  court  in  reaching  its  conclusion  on  the  validity  of  the 
indictments  and  the  conclusion  of  the  court  is  in  accord 
with  the  settled  rules  of  statutory  construction.  Parts 
of  statutes  relating  to  the  same  subject  must  be  read  in 
the  light  of  each  other.  When  this  is  done  it  is  evident 
that  the  Legislature  did  not  have  in  mind  to  change  the 
offense  of  arson  from  a  crime  against  the  possession  to 
one  against  the  property. 

The  first  section  of  our  statute  defines  arson  as  the 
wilful  and  malicious  burning  of  the  house  or  other  tene- 
ments of  another  person.  When  this  section  is  read  in 
connection  with  those  following,  the  buildings  named  in 
them  must  necessarily  refer  to  buildings  of  another  per- 
son than  the  one  doing  the  burning.    If  the  second  sec- 
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tion  is  to  be  construed  as  changing  the  common  law  mle 
so  as  to  make  arson  include  the  burning  of  the  buildings 
of  one  doing  the  burning,  obviously  there  is  no  place  in 
the  statute  for  the  first  section.  In  other  words  it  would 
be  a  vain  and  useless  thing  for  the  first  section  to  define 
arson  as  the  wilful  and  malicious  burning  the  house  or 
other  tenements  of  another  person  and  in  the  section 
next  following  to  enlarge  the  definition  to  include  the 
house  of  the  person  doing  the  burning.  Such  a  conclusion 
would  make  the  two  sections  in  conflict  with  each  other 
instead  of  harmonizing  them.  This  view  is  strengthened 
when  we  consider  section  1576.  It  would  serve  no  useful 
purpose  to  make  it  an  offense  for  a  person  to  set  fire  to 
his  own  building  with  intent  to  bum  the  property  of  an- 
other person  if  it  was  a  crime  under  section  1576  to  wil- 
fully and  maliciously  burn  his  own  house,  for  it  is  ob- 
vious that  the  burning  of  his  own  house  would  be  ma- 
licious if  it  was  done  for  the  purpose  of  setting  fire  to 
the  property  of  another. 

Counsel  for  the  State  in  support  of  their  contention 
cite  the  cases  of  State  v.  Hurd,  51  N.  H.  176,  and  State 
V.  Cazeau,  8  La.  Ann.  109.  It  is  true  that  in  each  of 
•those  states  there  is  a  section  similar  to  Section  1576 
of  Earby's  Digest,  but  an  examination  of  the  statutes  of 
each  of  those  states  show  that  there  is  no  section  corre- 
sponding to  Section  1575  of  Kirby's  Digest.  Hence  the 
section  which  corresponds  to  section  1576  was  the  only 
definition  given  in  the  statute  of  the  crime  of  arson  and 
the  court  properly  held  that  it  changed  the  crime  from 
one  against  the  habitation  or  dwelling  place  to  one 
merely  against  the  property. 

As  above  stated  the  language  of  Section  1576  of 
Kirby^s  Digest  must  be  read  in  connection  with  the  sec- 
tion preceding  it  and  those  following  it  and  when  this 
is  done  it  is  evident  that  arson  in  this  State  is  still  an 
offense  against  the  possession  rather  than  the  property. 

It  follows  that  the  judgment  must  be  affirmed. 
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Bush,  Beceiveb  St.  Louis,  Ibon  Mountain  &  Southern 
Railway  Company,  v.  Stephens. 

Opinion  delivered  July  9, 1917. 

1.  Res  judicata — overfxow  op  land — ^former  action — ^estoppel. — 
In  a  foimer  action  plaintiff  recovered  damages  by  reason  of  the 
overflow  of  her  land,  caused  by  the  construction  of  an  embank- 
ment by  defendant  railway  company.  In  a  second  action  for  dam- 
ages caused  by  a  continuation  of  the  overflow,  held,  the  court 
properly  instructed  a  verdict  for  the  plaintiff.  Where  the  second 
action  is  based  upon  the  same  facts  as  the  first,  the  defendant  is 
estopped  to  deny  the  existence  or  character  of  the  nuisance  or  the 
plaintiff's  right  to  recover,  and  the  plaintiff  need  prove  only  that 
the  nuisance  remains  in  the  same  condition  as  before,  or  in  a 
more  or  less  damaging  condition.  The  rule  is  not  altered  in  this^ 
case  because  the  defendant  had  made  some  changes  in  the  char- 
acter of  its  trestle  and  embankment,  causing  the  overflow. 

2.  Receivers — ^tort  of  corporation  before  appointment. — A  re- 
ceiver is  not  liable  for  a  tort  committed  by  a  corporation  prior  to 
his  appointment. 

Appeal  from  Craighead  Circuit  Court,  Jonesboro 
District ;  W.  J.  Driver,  Judge ;  modified  and  affirmed. 

Troy  Pace  and  Gordon  Frier  son,  for  appellant. 

1.  The  court  erred  in  instructing  the  jury  to  find  for 
the  plaintiff.  The  embankment  was  permanent.  It  was 
constructed  more  than  thirty-two  years  ago.  This  suit  is 
therefore  brought  on  the  theory  of  a  continuing  or  recur- 
ring tort.  The  original  case  is  reported  in  72  Ark.  127. 
Cases  of  this  character  are  in  principle  based  upon  the 
question  of  negligence  in  mamtenance,  and  the  cause  of 
action  arises  not  upon  the  construction  of  the  embank- 
ment but  upon  the  occurrence  of  the  damage.  The  ques- 
tion of  the  existence  of  identical  conditions  at  the  time  of 
the  former  suit  and  the  later  one  is  of  the  very  essence, 
and  the  rule  as  to  res  judicata  is  therefore  necessarily 
different.  23  Cyc.  1188.  The  burden  was  on  plaintiff  to 
**show  the  continuance  of  the  same  conditions. '*  See  94 
U.  S.  606;  Black  on  Judgments,  951,  §  624;  55  Ark.  292; 
66  Id.  344;  108  Id.  574-8;  Black  on  Judgments,  940, 
936,  etc. 
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2.  The  court  erred  in  refusing  to  give  instruction 
No.  1,  asked  by  defendant.  The  suit  is  barred  by  limita- 
tion.   62  Ark.  360 ;  35  Id.  622 ;  86  Id.  406. 

B(isU  Baker  and  Horace  Sloan,  for  appellee. 

1.  There  is  no  estoppel  by  former  judgment.  2 
Black  on  Judgments,  §  742,  p.  1118.  This  was  a  continu- 
ing trespass  or  tort. 

2.  The  suit  is  not  barred.  72  Ark.  127.  The  wrong 
is  a  continuing  one.  52  Id.  240 ;  56  Id.  612 ;  57  Id.  387 ;  72 
Id.  127 ;  66  Id.  271 ;  76  Id.  542 ;  80  Id.  235 ;  82  Id.  387,  392. 

3.  The  court  erred  in  striking  out  of  the  complaint 
against  the  receiver  all  items  of  damage  alleged  to  have 
accrued  prior  to  the  time  of  his  appointment.  4  Fed. 
Stat.  Am.  387,  §  3;  22  S.  W.  50;  38  Atl.  690. 

WOOD,  J.  These  suits  were  instituted  to  recover 
damages  alleged  to  have  been  suffered  by  the  plaintiff 
during  the  years  1913, 1914,  and  1915  because  of  overflow 
of  lands  of  plaintiff. 

It  was  alleged  that  an  opening  in  the  railroad  em- 
bankment a  quarter  of  a  mile  north  of  plaintiff's  land 
was  inadequate  to  allow  the  passage,  under  the  railroad 
tracks,  of  water  which  naturally  accumulated  at  that 
point,  with  the  result  that  such  surplus  quantity  of  water 
was  deflected  and  caused  to  run  southward  along  the  west 
bank  of  the  railroad  to  a  point  where  it  overflowed  into 
another  water  course,  thereby  swelling  the  volume  of 
water  in  such  second  watercourse;  that  in  the  original 
construction  of  the  railroad  embankment,  the  channel  of 
this  second  watercouse  was  changed  so  as  to  cause  an  ab- 
rupt curve  in  the  same,  which  caused  the  water  to  pour 
out  over  the  east  bank  of  the  channel  and  thereby  over- 
flow plaintiff's  land,  causing  damage  by  reason  of  the  de- 
struction of  her  crops  in  the  years  1913, 1914  and  1915  in 
the  aggregate  sum  of  $969.50,  and  by  making  ditches, 
holes  and  gulleys  therein  and  washing  off  the  top  soil,  to 
her  damage  in  the  sum  of  $1,800.00.  Wherefore,  she 
prayed  judgment  for  the  sum  of  $2,769.50. 
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A  suit  was  filed  against  the  railway  company,  and 
also  one  against  the  receiver,  the  complaints  contained 
the  same  allegations  with  the  exceptions  of  the  allegations 
concerning  the  receivership. 

The  answers  denied  all  the  material  allegations  of  the 
complaints  as  to  negligence.    The  cases  were  consolidated 
and  tried  together.    The  jury  returned  a  verdict  assess- 
ing amounts  of  damages  accruing  for  the  years  1913, 1914  - 
and  1915. 

Appellant  concedes  in  its  abstract  that  there  was  am- 
ple evidence  upon  which  the  jury  might  have  found  either 
for  the  plaintiff  or  the  defendant  upon  the  sole  question 
as  to  whether  or  not  the  overflow  of  plaintiff's  property 
was  caused  by  the  negligence  of  the  defendant  at  a  point 
where  the  second  or  southern  watercourse  passes  under 
the  railroad  track. 

There  was  no  evidence  introduced  on  the  trial  con- 
cerning the  condition  or  capacity  of  the  northern  channel, 
that  is,  the  channel  which  it  is  alleged  in  plaintiff's  com- 
plaint was  diverted  through  the  negligence  of  the  com- 
pany into  the  southern  channel. 

At  the  close  of  the  evidence  the  plaintiff's  attorney 
offered  in  evidence  the  pleadings  and  judgment  in  a  case 
between  the  plaintiff  and  the  defendant  railway  company 
which  was  tried  in  1913.  The  appellants  objected,  where- 
upon the  following  stipulation  of  counsel  was  entered 
into:  **It  is  hereby  stipulated  by  and  between  the  re- 
spective attorneys  for  the  parties  hereto,  that  since  the 
trial  in  1913,  pleadings  and  judgment  in  which  suit  have 
been  admitted  in  evidence,  that  the  trestle  mentioned  in 
the  complaint  as  a  quarter  of  a  mile  north  of  plaintiff's 
land  has  been  altered  and  changed  in  the  following  re- 
spects, towit :  By  the  construction  of  an  addition  thereto, 
consisting  of  a  two-panel  trestle  or  bridge,  with  a  water- 
way area  of  seventy-two  square  feet." 

The  court  directed  the  jury  to  return  a  verdict  in 
favor  of  the  plaintiff,  on  the  ground  of  res  adjudicata, 
and  this  raises  the  first  question  for  our  consideration. 
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While  the  appellee  alleges  in  both  the  suit  of  1913 
and  in  the  present  suit  that  about  a  quarter  of  a  mile 
north  of  her  land  there  was  a  natural  channel  or  water- 
course sufficient  in  size  to  carry  all  the  water  naturally 
accumulating  therein,  which  the  appellant  had  obstructed 
and  filled  up  by  not  leaving  a  sufficient  opening  in  its  em- 
bankment across  said  stream  to  allow  the  water  to  pass 
through,  thereby  diverting  the  same  into  another  and 
larger  channel  about  two  hundred  yards  west  of  appel- 
lee's land,  she  also  alleges  in  these  complaints  that  this 
second  channel  was  sufficient  to  carry  off  all  the  water 
which  naturally  accumulated  therein,  but  that  appellant, 
by  the  negligent  and  careless  construction  of  its  railway 
over  this  channel,  so  changed  the  watercourse  as  to  make 
an  abrupt  curve  therein,  which  curve  caused  the  water 
therein,  when  it  was  high,  to  overflow  appellant's  land, 
which  resulted  in  her  damage,  and  for  which  she  sued. 

The  allegations  show  that  the  gravamen  of  appellee's 
charge  in  both  complaints  is  that  appellant,  by  the  negli- 
gent construction  of  its  railroad  made  an  abrupt  change 
or  curve  in  a  watercourse  which  ran  about  two  hundred 
yards  from  her  land,  which  abrupt  curve  and  change  re- 
sulted in  her  damage.  The  allegations  plainly  show  that 
but  for  this  change  in  the  watercourse  near  her  land  she 
would  not  have  been  damaged.  In  other  words,  the  prox- 
imate cause  of  her  damage,  as  shown  by  the  pleadings  in 
both  lawsuits,  was  the  negligent  construction  of  the  rail- 
road over  the  watercourse  near  her  land,  which  changed 
its  course  and  caused  the  land  to  overflow. 

Now  the  appellants  contend  that  the  plea  of  res  ad- 
judicata  can  not  ayail  because,  while  the  allegations  of 
negligence  in  the  two  lawsuits  remain  the  same,  the  con- 
ditions on  the  last  lawsuit  were  not  the  same  as  they  were 
on  the  first  trial,  because  of  the  fact,  as  shown  by  the 
stipulation,  that  since  the  trial  in  1913  the  trestle  men- 
tioned in  the  complaint  as  being  a  quarter  of  a  mile  north 
of  appellee's  land  had  been  changed  by  the  addition 
thereto  of  a  two-panel  trestle  or  bridge  with  a  waterway 
area  of  seventy-two  square  feet.    We  must  take  it  from 


Digitized  by  VjOOQIC 


ABK.]  Bush,  Becb.,  v.  Stephens.  137 

the  statement  in  appellant's  abstract,  and  its  failure  to 
set  forth  the  evidence  in  favor  of  the  appellee  on  the 
issue  of  negligence,  that  the  testimony  was  ample  to  show 
that,  notwithstanding  the  above  change  in  the  trestle  a 
quarter  of  a  mile  north  of  appellee's  land,  the  undisputed 
evidence  showed  that  the  lands  of  appellee  still  overflowed 
as  they  did  before  this  change.  Therefore,  we  must  as- 
sume that  the  court,  in  directing  the  jury  to  return  a  ver- 
dict, found  that  the  undisputed  evidence  showed  that  the 
conditions,  so  far  as  they  affected  appellee's  cause  of 
action  and  right  to  recover  damages  on  account  of  appel- 
lant's negligence,  were  the  same  on  the  trial  of  the  last 
lawsuit  as  they  were  in  the  first. 

If  the  change  by  the  enlargement  of  the  upper  trestle 
did  not  prevent  or  tend  to  prevent  the  overflow  and  dam- 
age to  appellee's  land,  caused  by  the  negligent  construc- 
tion of  the  embankment  over  the  watercourse  near  her 
land,  and  if  this  curve  or  change  in  the  watercourse  two 
hundred  yards  west  of  appellee's  land,  caused  by  the  neg- 
ligence of  appellant,  would  necessarily  result  in  damage 
to  her,  notwithstanding  the  change  in  the  upper  trestle, 
then  there  was  no  change  in  the  conditions  as  to  the  neg- 
ligence which  was  the  proximate  cause  of  her  damage,  be- 
tween the  first  lawsuit  and  the  last.  In  other  words,  the 
existing  conditions  of  negligence  which  were  the  proxi- 
mate cause  of  her  injury  were  shown  to  be  the  same  in  the 
last  lawsuit  as  they  were  in  the  first.    This  is  the  test. 

(1)  Mr.  Black,  in  his  work  on  judgments,  announces 
the  correct  doctrine  when  he  says  (volume  2,  section  742) : 
"According  to  the  generally  accepted  doctrine,  in  an  ac- 
tion for  the  continuance  of  a  trespass  or  nuisance,  a 
former  proceeding  upon  the  same  cause  of  action  and  be- 
tween the  same  parties,  or  those  under  whom  they  claim, 
wherein  judgment  was  recovered  by  the  plaintiff,  is  con- 
clusive of  the  rights  of  the  parties ;  the  defendant  is  es- 
topped to  deny  the  existence  or  character  of  the  nuisance 
or  the  plaintiff's  right  to  recover,  and  the  latter  need  only 
prove  that  the  nuisance  remains  in  the  same  condition  as 
before,  or  in  a  more  or  less  damaging  condition." 
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And  at  page  936,  section  614,  he  says :  *  *  The  doctrine 
of  res  judicata  does  not  rest  upon  the  fact  that  a  particu- 
lar proposition  has  been  aflSrmed  and  denied  in  the  plead- 
ings, but  upon  the  fact  that  it  has  been  fully  and  fairly  in- 
vestigated and  tried — that  the  parties  have  had  an  ade- 
quate opportunity  to  say  and  prove  all  that  they  can  in 
relation  to  it,  that  the  minds  of  court  and  jury  have  been 
brought  to  bear  upon  it,  and  so  it  has  been  solemnly  and 
finally  adjudicated.  •  •  •  For  these  reasons,  the  more  cor- 
rect doctrine  is  that  the  estoppel  covers  the  point  which 
was  actually  litigated,  and  which  actually  determined  the 
verdict  or  finding,  whether  it  was  statedly  and  technically 
in  issue  or  nof 

Appellee  obtained  judgments  in  former  suits  on  com- 
plaints alleging  precisely  the  same  grounds  of  negligence 
as  alleged  in  the  complaint  in  the  present  suit,  and  before 
there  was  any  enlargement  of  the  trestle  of  the  upper 
stream.  In  the  present  suit,  although  it  was  shown  that 
there  was  an  addition  to  the  trestle,  enlarging  the  same, 
nevertheless  the  proof  on  the  part  of  the  appellee  showed 
that  this  change  or  enlargement  of  such  trestle  did  not 
lessen  or  prevent  or  affect  in  any  manner  the  overflow 
caused  by  the  negligence  of  appellant  in  so  constructing 
its  railway  as  to  cause  a  sudden  curve  and  changing  of 
the  course  of  the  stream  (Breedlove  creek)  near  her  land. 
In  other  words,  the  undisputed  evidience  showed  that  ap- 
pellee's  land  was  overflowed  after  the  enlargement  of  the 
upper  trestle,  the  same  as  it  was  before,  showing  that  the 
change  made  in  the  upper  trestle  did  not  change  the  con- 
ditions caused  through  the  negligence  of  appellant  in 
changing  the  course  of  the  stream  near  her  land  that 
caused  it  to  be  overflowed. 

It  is  stated  in  the  brief  of  counsel  for  appellee  that 
the  same  witnesses  testified  who  testified  in  the  former 
case,  the  same  map  that  was  used  by  the  railway  com- 
pany in  the  former  suit  was  offered  in  evidence,  that  the 
witnesses  gave  the  same  testimony  that  they  did  on  the 
former  hearing.  These  statements  are  not  challenged, 
and  no  testimony  is  set  forth  controverting  the  state- 
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ments.  The  stipulation  did  not  change  the  conditions 
cansed  by  the  acts  of  negligence  upon  which  appellee's 
cause  of  action  was  predicated.  The  cause  of  action  in 
the  former  and  in  the  present  suit  was  identical. 

In  Edwards  v.  WaUace,  108  Ark.  574,  578,  we  said: 
**The  estoppel  resulting  from  the  thing  adjudged  does 
not  depend  upon  whether  there  is  the  same  demand  in 
both  cases,  but  exists  even  although  there  be  different  de- 
mands, where  the  question  upon  which  the  recovery  of  the 
second  demand  depends,  has,  imder  identical  circum- 
stances and  conditions,  been  previously  concluded  by  a 
judgment  between  the  parties  or  their  privies.'' 

It  f  oUows  that  the  court  was  correct  in  holding  that 
the  doctrine  of  res  judicata  applied  in  favor  of  the  appel- 
lee, under  the  facts  of  this  record,  and  did  not  err  in 
directing  a  verdict  in  her  favor. 

(n)  The  court  erred  in  striking  from  the  complaint 
against  the  receiver  all  items  of  damage  alleged  to  have 
occurred  to  appellee  prior  to  his  appointment  on  August 
19,  1915.  Appellee  alleged  in  her  complaint  against  the 
receiver  that  he  was  appointed  as  such  of  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  on  August 
19,  1915;  that  in  the  order  appointing  said  receiver  the 
following  language  was  used:  ^'That  said  receiver  be 
and  he  is  hereby  authorized  and  empowered  to  institute 
and  prosecute  within  this  State  or  elsewhere,  and  in  his 
own  name  as  receiver,  or  in  the  name  of  the  defendant 
railway  company,  as  he  may  be  advised  by  counsel,  all 
such  suits  as  in  his  judgment  may  be  necessary  for  the  re- 
covery or  proper  protection  of  said  property,  or  any  part 
thereof,  and  the  discharge  of  his  trust,  and  likewise  to 
defend,  compromise  or  settle  any  and  all  actions  which 
may  be  instituted  against  him  as  receiver,  and  to  appear 
in  and  conduct  the  prosecution  or  defense  of,  or  comprom- 
ise or  settle,  any  and  all  actions  which  may  be  instituted 
against  him  as  receiver,  and  to  appear  in  and  conduct  the 
prosecution  or  defense  of,  or  compromise  or  settle,  any 
actions,  proceedings  or  suits  now  pending  or  whidi 
may  hereafter  be  brought  in  any  court  or  before  any 
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officer,  department,  commission  or  tribunal  in  which 
the  defendant  railway  company  is  or  shall  be  a  party, 
which  in  the  judgment  of  said  receiver,  affect  or 
may  affect  the  property  of  which  he  is  hereby  appointed 
receiver;  but  except  upon  further  order  or  directions  of 
this  court,  no  payment  shall  be  made  by  said  receiver  in 
respect  of  any  such  suits,  actions  or  proceedings  and  no 
action  taken  by  the  receiver  in  the  defense  or  settlement 
of  any  such  actions  or  suits  against  the  defendant  railway 
company  shall  have  the  effect  of  establishing  any  claim 
upon  or  right  in  any  property  or  funds  in  the  possession 
of  the  receiver  so  as  to  alter  or  change  any  existing  equi- 
ties or  legal  rights  of  the  parties/' 

In  the  recent  case  of  By^h,  Receiver,  v.  State,  128 
Ark.  448,  quoting  from  Jordan  v.  Harris,  98  Ark.  200, 
we  said:  **  *The  receiver  of  an  insolvent  corporation 
stands  in  the  place  of  the  corporation  and  has  only  such 
rights  as  it  had,  so  that  the  rights  of  third  parties  are  not 
increased,  diminished  or  varied  by  his  appointment.'  So 
here  the  receiver  stood  in  the  place  of  the  corporation 
owning  the  railroad." 

The  broad  power  and  leave  conferred  upon  the  re- 
ceiver by  the  order  of  the  Federal  court  appointing  him 
implies  a  consent  upon  the  part  of  such  court  in  advance 
that  he  may  be  sued  for  acts  of  the  railroad  company  prior 
to  his  appointment.  This  leave  for  him  to  be  sued  for 
acts  of  the  company  prior  to  his  appointment  is  plainly 
to  be  inferred  from  the  language  of  the  order  making  the 
appointment.  Therefore,  if  consent  was  necessary  it  was 
granted  in  advance.  The  court  therefore  erred  in  striking 
from  the  complaint  against  the  receiver  the  damages  th^t 
accrued  to  appellee  prior  to  August  19, 1915. 

The  judgment  in  favor  of  the  appellee  against  the 
railway  company  will  be  affirmed.  And  the  judgment  in 
favor  of  the  appellee  against  the  receiver  will  be  amended 
and  judgment  rendered  here  in  her  favor  against  the  re- 
ceiver for  the  damages  that  accrued  to  her  as  returned  by 
the  verdict  of  the  jury  for  the  years  1913  and  1914,  as 
well  as  for  the  year  1915.    Witii   this   amendment  the 
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judgment  in  favor  of  the  appellee  against  the  receiver  will 
be  in  all  respects  affirmed. 

McCULLOCH,  C.  J.,  (on  rehearing).  (2)  The  con- 
dnsion  is  reached  by  the  majority  of  the  judges  that  we 
were  in  error  in  holc^ng  that  the  plaintiff  was  entitled  to  a 
judgment  against  the  receiver  of  a  railway  company  for 
recovery  of  damages  arising  from  a  tort  committed  by  the 
railway  company  before  the  api)ointment  of  the  receiver. 
Such  is  not  the  law  according  to  the  great  weight  of  au- 
thority. There  are  some  cases  holding  to  that  view,  but  the 
weight  of  the  authority  is  the  other  way.  See  note  to  Em- 
ory V.  Faith,  22  Am.  &  Eng.  Ann.  Cas.,  page  586.  **It  is 
settled,  we  think,*'  said  the  Maryland  court  in  the  case 
just  cited,  **by  all  the  well  considered  authorities,  that  an 
action  at  law  for  personal  injuries  sustained  by  the  al- 
leged negligence  of  a  corporation,  prior  to  the  appoint- 
ment of  a  receiver,  can  not  be  maintained  against  the  re- 
ceiver subsequently  appointed.  In  other  words,  a  receiver 
is  not  liable  for  a  torit  committed  by  a  corporation  prior 
to  his  appointment.  '*  That  is  the  rule  stated  by  Mr.  High 
in  his  work  on  Receivers,  section  397,  where  the  rule  is 
stated  as  follows : 

**But  since  a  receiver  of  a  railway  is  not  liable  to  an 
action  for  injuries  sustained  before  his  appointment  and 
while  the  road  was  operated  by  the  company,  leave  of 
court  will  not  be  granted  to  bring  such  action,  and  the 
person  aggrieved  will  be  left  to  pursue  his  remedy  against 
the  company.'' 

In  the  case  of  Decker  v.  Gardner,  Receiver,  decided 
by  the  New  York  Court  of  Appeals,  124  N.  Y.  340, 11 L.  E. 
A.  480,  the  court  said:  **He  did  not  represent  the  cor- 
poration, or  supersede  it  in  the  exercise  of  its  powers, 
except  in  relation  to  the  possession  and  management  of 
the  property  committed  to  his  charge.  Notwithstanding 
his  appointment,  the  corporation  was  clothed  with  its 
franc^ses,  and  still  existed.  It  could  still  exercise  its 
power,  so  it  did  not  interfere  with  the  management  of  the 
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railroad.  It  could  do  many  corporate  acts,  and  it  conld 
do  all  things  necessary  to  preserve  its  legal  existence.  It 
could  sue  and  be  sued,  and  was  liable  for  its  acts  and  upon 
its  contracts  and  covenants  the  same  as  if  the  receiver 
had  not  been  appointed.''  To  the  same  effect  see  North- 
ern Pac.  Ry.  Co.  v.  Hefli/n,  83  Fed.  93.  This  court  recog- 
nized that  principle  in  Ratcliff  v.  Adler,  71  Ark.  269,  but 
held  that  a  receiver  could  be  sued  for  damages  for  the  tak- 
ing of  land  for  right-of-way  where  it  was  shown  that  he 
continued  the  wrongful  possession  of  lands  originally  ap- 
propriated by  the  railway  company  before  the  appoint- 
ment of  the  receiver.  The  principle  was  also  recognized 
by  this  court  in  the  more  recent  case  of  St.  L.  £  S.  F.  Rd. 
Co.  V.  Coy,  113  Ark.  265,  where  we  held  that  after  the  ap- 
pointment of  a  receiver  an  action  could  be  prosecuted 
against  a  railway  company  on  a  cause  of  action  which 
arose  before  such  appointment. 

The  order  of  the  court  which  appointed  the  receiver 
is  not,  and  could  not,  be  broader  than  the  law  itself,  and 
does  not  attempt  to  create  liability  on  the  part  of  the  re- 
ceiver where  none  exists  under  the  law.  The  order  merely 
contains  consent  on  the  part  of  the  court  to  the  main- 
tenance of  a  suit  against  a  receiver  in  cases  where  liabil- 
ity of  the  receiver  is  asserted,  but  does  not  attempt  to 
create  liability  on  the  part  of  the  receiver,  and  does  not 
authorize  suit  against  him  in  cases  where  the  corporation 
itself  only  was  liable.  There  is,  it  is  true,  an  authority 
conferred  upon  the  receiver  to  defend  suits  brought 
against  the  company,  but  this  was  not  intended  to  author- 
ize a  suit  to  be  brought  against  the  receiver  in  cases  where 
no  liability  on  his  part  exists.  The  purpose  of  the  order 
was  to  permit  the  receiver  to  defend  for  the  railroad  cor- 
poration so  that  the  rights  of  the  company  could  be  sstB- 
guarded.  But  that  court  possessed  exclusive  jurisdiction 
over  the  distribution  of  the  assets  of  the  corporation  and 
an  adjudication  of  another  court  concerning  liability  of 
the  corporation  itself  would  not  be  binding  on  the  court 
in  which  the  receivership  is  pending  as  to  the  right  of  the 
judgment  creditor  to  participate  in  the  assets  in  the  hands 
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of  the  receiver,  as  would  be  the  case  where  judgment  was 
obtained  against  the  receiver  in  a  suit  brought  against 
him  by  permission  of  the  court  on  his  own  liability. 

The  receiver  has  not  intervened  in  this  case  for  the 
purpose  of  defending  the  suit  against  the  railroad  com- 
pany, and  the  fact  that  he  was  given  authority  to  do  so 
by  the  court  that  appointed  him  afforded  no  justification 
for  suing  him  for  a  tort  committed  by  the  railroad  cor- 
poration before  his  appointment.  A  rehearing  is,  there- 
fore, granted  as  to  this  branch  of  the  case,  as  well  as  to 
the  other  branch  in  which  the  receiver  is  sued  for  the  tort 
committed  by  his  servants  and  employees. 

WOOD,  J.,  (dissenting).  Mr.  Justice  Hart  and  I 
have  no  quarrel  with  the  authorities  cited  by  the  major- 
ity in  their  opinion  on  the  rehearing.  These  authorities 
are  sound  and  applicable  to  the  usual  and  ordinary  orders 
made  by  courts  appointing  receivers  to  take  charge  of  the 
assets  of  insolvent  corporations,  but  they  have  no  appli- 
cation to  the  order  xmder  which  the  present  receiver  was 
appointed  and  acting.  We  are  of  the  opinion  that  the 
peculiar  and  broad  language  of  this  order  was  sufficient  to 
authorize  the  receiver  to  be  made  a  party  to  suits  to  es- 
tablish liability  of  the  corporation  for  injuries  accruing 
prior  to  his  appointment  as  well  as  those  that  accrued 
after  his  appointment.  We  know  of  no  statute  nor  any 
rule  of  the  common  law  that  prohibits  a  court,  when  it 
takes  charge  of  the  assets  of  an  insolvent  corporation,  to 
conserve  and  administer  same  for  the  benefit  of  the  cor- 
poration and  the  creditors  thereof  and  all  concerned 
therein,  to  make  an  order  as  broad  as  the  one  here  under 
review.  We  can  see  that  such  an  order  would  serve  a 
wise  and  useful  purpose  in  preventing  confusion  and  en- 
abling the  court,  having  charge  of  the  assets  and  the  ad- 
ministration thereof,  to  dispose  of  all  matters  in  which 
the  property  of  the  corporation  is  in  any  wise  affected. 
The  language  of  the  order  when  taken  as  a  whole  plainly 
shows  that  it  was  not  the  intention  that  liability  should 
be  fixed  against  the  receiver  as  such  for  acts  of  the  cor- 
poration causing  injury  prior  to  his  appointment. 
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The  order  was  doubtless  intended  by  the  court  to  pro- 
vide a  convenient,  simple  and  easy  method  of  establishing 
claims  and  settling  all  controversies  in  which  the  assets 
of  the  corporation  in  the  hands  of  the  receiver  might  be 
in  any  manner  affected. 

We  are,  therefore,  still  of  the  opinion  that  the  court 
erred  in  striking  from  the  complaint  all  items  of  damage 
alleged  to  have  accrued  to  appellee  prior  to  the  appoint- 
ment of  the  receiver. 

Habt^  J.,  concurs  in  the  dissent. 


Nakdimen  v.  Brazil. 
Opinion  delivered  October  15, 1917. 

1.  Contracts — sale  of  land — ^assumption  of  mostqagb. — N.  pur- 
chased land  from  B.,  the  deed  to  N.  reciting  that  ^his  deed  is 
given  subject  to  the  mortgage  for  $16,000  in  favor  of  *  *  *, 
which  the  said  grantee  assumes  and  agrees  to  pay.''  Held,  N.'s 
undertaking  was  to  assume  payment  of  the  mortgage,  and  the 
amount  mentioned  is  merely  descriptive  of  the  instrument,  and 
not  a  limitation  upon  the  amount  to  be  paid. 

2.  Contracts — sale  of  land  subject  to  mcmktgacs. — N.  purchased 
land  from  B.  which  was  subject  to  a  mortgage  in  favor  of  a 
building  and  loan  association,  N.  agreeing  to  assume  this  mort- 
gage. Held,  under  the  contract  that  N.  had  the  right  to  repay 
the  amount  of  the  loan,  and  that  when  he  elected  to  repay  the 
loan,  that  he  was  not  required  to  both  repay  the  loan,  and  also 
pay  monthly  stock  assessments. 

8.  Contracts— TERMS— BOND  and  mortgage.— Where  a  contract  be- 
tween two  parties  is  expressed  in  a  bond  and  mortgage,  the 
terms  of  those  instruments  will  control  the  interpretation  of  the 
contract. 

4.  Conflict  of  laws — specific  performance— lands  in  anotheb 
STATE. — Courts  of  equity  may  specifically  enforce  a  contract  to 
convey  land  situated  in  another  State. 

Appeal  from  Sebastian  Chancery  Court,  Fort  Smith 
District;  W.  A.  Falconer,  Chancellor;  modified  and  af- 
firmed. 

Ogleshy,  Cravens  S  Ogleshy,  for  appellant. 
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1.  As  between  appellant  and  the  loan  company  the 
only  questions  involved  are  the  right  of  plaintiff  to  pay 
off  the  mortgage,  the  amount  he  should  pay,  and,  if  paid, 
his  right  to  be  subrogated  to  all  the  interest  and  equities 
of  BraziL 

The  issue  between  plaintiff  and  Brazil  is  whether 
plaintiff  is  compelled  to  pay  not  only  the  $15,000  loan  with 
interest,  but  also  to  pay  the  monthly  installments  due  by 
Brazil  on  the  stock.  It  is  the  contention  of  plaintiff  that 
under  his  purchase  contract  he  only  assumed  and  agreed 
to  pay  the  $15,000  borrowed  by  Brazil.  The  option,  the 
deed  and  all  the  testimony  sustains  this  contention.  He 
is  not  liable  for  the  stock  payments  due,  but  only  for  the 
loan  and  interest. 

The  court  erred  in  its  ruling  as  to  the  stock  payments ; 
they  should  be  charged  to  Brazil. 

2.  It  also  erred  in  decreeing  specific  performance  as 
to  the  land  in  Oklahoma.  It  has  no  jurisdiction  over  the 
lands.  But  if  it  did  it  was  error  to  enter  judgment  for 
$3,000  as  the  value  of  the  land  and  requiring  plaintiff  to 
pay  if  he  did  not  execute  a  deed  in  forty  days. 

3.  The  court  erred  in  the  amount  decreed  to  be  paid 
the  loan  company,  as  he  was  only  liable  for  the  $15,000 
and  interest  to  March  28, 1916.  It  was  certainly  error  to 
require  plaintiff  to  pay  the  $618.75  stock  installments  and 
the  fines. 

Kimpel  &  Daily,  for  B.  E.  Brazil. 

1.  The  burden  is  upon  him  who  alleges  fraudulent 
representations  to  establish  same  by  evidence  that  is  dear 
and  convincing.  None  are  proven.  He  agreed  to  pay  off 
the  mortgage  according  to  its  terms  and  recitals,  and  not 
merely  $15,000.  The  words  are  descriptive  merely  of  the 
obligation,  and  can  not  be  considered  as  limiting  the 
amount.  75  S.  W.  661,  105  la.  122;  130  Mass.  460.  See 
also  51  Conn.  11;  Jones  on  Mortg.  (5  ed.),  §  735;  Zld.  (7 
Ed.),  §  739a. 

The  loan  was  to  be  paid  by  maturing  the  stock.  Plain- 
tiff knew  this. 
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2.  The  court  had  jurisdiction  over  the  persons  who 
were  parties,  and  properly  directed  a  deed  to  be  executed 
or  pay  the  $3,000,  the  value  of  the  land.  It  was  the  duty 
of  the  court  to  administer  complete  relief.  Story,  Eq. 
Jur.  (13  Ed.),  par.  1291,  also  pars.  743-4;  55  Ark.  639;  6 
Or.  160;  24  Oh.  St.  474;  37  N.  Y.  499;  45  Ark.  212;  45  Ark. 
L.  E.  360 ;  194  S.  W.  234,  and  many  others. 

3.  The  testimony  shows  the  Oklahoma  lands  were 
worth  $3,000. 

4.  The  findings  of  the  chancellor  will  not  be  dis- 
turbed on  appeal  unless  clearly  against  the  weight  of  the 
evidence. 

John  F.  Lawrence  and  A.  J.  Bryant  of  Colorado  for 
the  loan  company. 

1.  This  was  a  Colorado  contract  and  must  be  con- 
strued by  the  laws  of  that  State.  The  bond  and  mortgage 
cover  the  loan  with  interest  thereon  and  all  stock  dues 
and  fines,  etc.  Dues,  fines  and  expense  charges  are  al- 
lowed by  the  laws  of  Colorado.  Colorado  statutes,  §  §  1, 
2,  6  and  7 ;  Thompson  on  Building  &  Loan  Assn.,  pp.  272- 
410;  99  Mo.  96;  93  N.  Y.  474-480-1;  25  Oh.  St.  186-205, 
206-7;  19  W.  Va.  769;  47  Pa.  St.  352;  57  N.  W.  142;  140 
Ind.662;77N.W.889. 

2.  When  one  buys  property  subject  to  a  recorded 
mortgage  he  is  charged  with  notice  of  the  contents  of  the 
mortgage  contract.  2  Jones  on  Mortg.  (7  ed.),  §  739-a; 
105  la.  122 ;  74  N.  W.  750 ;  19  N.  E.  382 ;  13  Id.  476.  Nak- 
dimen was  bound  by  the  record  and  also  had  actual  notice 
and  was  bound.  He  also  assumed  and  agreed  to  pay  the 
mortgage  according  to  its  terms,  and  is  estopped  to  set 
up  usury  or  other  invalidity.  2  Jones  on  Mortg.  (7  ed.), 
§  §  735-6- A,  744-5;  45  Ark.  301;  48  Id.  258;  66  Id.  121;  46 
S.  W.  370;  49  Id.  353;  81  N.  W.  308,  etc. 

3.  The  contract  will  be  construed  with  reference  to 
the  law  of  the  place  where  it  is  to  be  performed,  or  with 
reference  to  the  law  which  the  parties  stipulated  shall 
govern.  The  contract  is  valid  in  Colorado,  and  its  laws 
govern.    71  Kan.  185;  79  Pac.  1077;  110  Fed.  859;  101  Id. 
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12;  33  S.  E.  355;  181  U.  S.  227;  69  S.  W.  312;  84  Id.  717; 
137  Ala.  119. 

4.  In  the  absence  of  fraud  and  mistake^  a  building 
and  loan  contract  must  be  considered  as  a  whole  and  as 
the  rate  of  interest  finally  to  be  paid  is  necessarily  con- 
tingent upon  the  profits  ultimately  to  be  realized,  a  claim 
of  usury  can  not  be  founded  upon  such  a  contract  by  a 
member  of  the  association.  39  OMa.  12 ;  26  N.  J.  Eq.  355 ; 
19  S.  W.  917-18 ;  63  Id.  979 ;  1  WaUace,  540 ;  49  S.  W.  633 ; 
181  U.  S.  227;  116  Fed.  735. 

5.  The  findings  and  decree  are  fully  sustained  by  the 
testimony. 

McCULLOCH,  C.  J.  Brazil  owned  a  valuable  piece 
of  real  estate  in  the  city  of  Fort  Smith,  and  on  January 
3,  1916,  mortgaged  the  same  to  the  Midland  Savings  & 
Loan  Company,  a  building  and  loan  association,  incor- 
porated under  the  laws  of  tiie  State  of  Colorado  and  doing 
business  at  the  city  of  Denver,  to  secure  a  loan  of  money 
in  the  sum  of  $15,000  made  by  said  association  to  Brazil 
upon  shares  of  stock  in  accordance  with  its  plan  of  lend- 
ing money  to  its  shareholders.  The  mortgage  recited  liiat 
Brazil  was  the  holder  of  225  shares  of  stock  of  a  certain 
class  in  the  association  and  had  obtained  a  loan  of  $15,- 
000  thereon,  and  the  condition  of  the  mortgage  was  that 
the  mortgagor  should  pay  **the  principal  sum  of  $15,000, 
with  interest  thereon,  and  the  premium  bid  for  obtaining 
said  loan  at  the  office  of  the  said  party  of  the  second  part 
in  Denver,  Colorado,  according  to  the  tenor  and  condi- 
tions of  a  certain  first  mortgage  bond  of  even  date  here- 
withy  for  the  said  sum,  interest  and  premium,  executed 
and  delivered  by  the  said  second  party,  contempora- 
neously with  the  instrument." 

The  note  or  bond  secured  by  the  mortgage  also  con- 
tained a  recital  as  to  the  loan  of  $15,000,  and  the  pledge 
of  said  shares  of  stod^  as  collateral  security  for  the  loan 
and  the  obligation  of  the  mortgagor  to  pay  to  the  asso- 
ciation **the  simi  of  two  himdred  forty-eight  and  75/100 
dollars  monthly,  on  or  before  the  last  day  of  each  month, 
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of  which  sum  one  hundred  twenty-three  and  75/100  dol- 
lars is  the  monthly  installment  due  upon  said  shares 
of  stock  above  described,  and  the  sum  of  one  hundred 
twenty-five  and  no/100  dollars  is  the  monthly  interest  due 
upon  said  principal  sum,  also  such  fines  as  may  accrue 
upon  delinquent  monthly  payments  upon  said  stock  and 
interest,  according  to  the  by-laws  and  resolutions  of  said 
company  governing  the  same,  said  interest  and  fines  to  be 
credited  on  the  debt,  until  said  principal  shall  have  been 
paid  in  full,  by  said  shares  of  capital  stock  having  ma- 
tured to  their  par  value,  or  until  otherwise  paid  as  herein 
provided.'' 

The  bond  also  contained  the  following  stipulation 
with  reference  to  repayment  of  the  loan  prior  to  the  final 
maturity  of  the  shares  of  stock : 

**The  undersigned  may  fully  repay  this  bond  at  any 
time  before  the  stock  and  loan  have  been  carried  eighty- 
five  months,  by  returning  to  the  company  the  full  amount, 
or  balance  then  due,  of  said  principal  sum,  together  with 
all  interest  and  fines  delinquent  and  due,  and  all  amounts 
due  for  insurance,  abstract,  taxes  and  other  advances 
made  by  the  company,  then  due  and  unpaid,  with  interest 
thereon  from  the  time  of  payment  at  10  per  cent,  per  an- 
num, and  repayment  charges,  if  any;  and  in  case  of  such 
repayment,  if  the  owner  wishes  to  cancel  the  certificate, 
the  loan  shall  be  entitled  to  a  credit  of  the  withdrawal  or 
cash  surrender  value  of  said  shares  of  stock,  as  provided 
by  the  rules  and  regulations  of  the  company,  and  by  the 
certificate  itself,  on  surrender  thereof.'' 

Brazil  sold  and  conveyed  the  property  to  Nakdimen, 
the  latter  assuming  payment  of  said  mortgage  as  a  part 
of  the  consideration  for  the  conveyance.  The  deed  to 
Nakdimen  bears  date  of  March  23, 1916,  and  contains  the 
following  recital : 

**This  deed  is  given  subject  to  the  mortgage  for  $15,- 
000  in  favor  of  the  Midland  Savings  &  Loan  Company  of 
Denver,  Colorado,  which  the  said  grantee  assumes  and 
agrees  to  pay." 
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There  was  an  option  contract  between  Brazil  and 
Nakdimen,  the  precise  date  not  being  stated,  bnt  the  deed 
was  made  pursuant  to  the  contract,  which  contains  a  simi- 
lar recital  with  respect  to  the  assumption  of  the  mortgage 
debt.  The  other  considerations  for  the  conveyance  were 
also  set  forth  in  the  contract,  among  which  was  an  agree- 
ment on  the  part  of  Nakdimen  to  convey  to  Brazil  a  cer- 
tain tract  of  4and  situated  in  the  State  of  Oklahoma.  A 
controversy  subsequently  arose  between  Nakdimen  and 
the  building  and  loan  association  concerning  the  amount 
necessary  to  discharge  the  mortgage  debt,  the  former 
claiming  the  right  to  satisfaction  of  the  debt  by  payment 
of  the  sum  of  $15,000,  and  the  latter  insisting  on  addi- 
tional payments  of  accumulated  interest  and  monthly 
dues  on  the  shares  of  stock.  Nakdimen  failed  to  convey 
the  Oklahoma  land  to  Brazil  in  accordance  with  the  terms 
of  his  contract  and  also  withheld  the  sum  of  $625  of  the 
cash  consideration  to  be  paid  in  addition  to  the  other  con- 
siderations referred  to. 

This  action  was  instituted  in  the  chancery  court  by 
Nakdimen  against  Brazil  and  the  building  and  loan  asso- 
ciation, in  which  he  claims  that  according  to  his  agree- 
ment with  Brazil  he  was  only  to  pay  to  the  building  and 
loan  association  the  sum  of  $15,000,  and  offered  to  pay 
that  sum  and  asked  that  the  total  sum  due  by  Brazil  to 
the  building  and  loan  association  be  ascertained  by  the 
court  and  a  decree  rendered  against  Brazil  for  the  excess, 
the  same  to  be  deducted  from  the  balance  in  his  hands 
due  Brazil  under  the  contract  of  purchase.  Brazil  filed 
a  sei>arate  answer,  denying  the  allegations  of  the  com- 
plaint with  respect  to  the  agreement,  and  alleging  that 
according  to  the  contract  Nakdimen  was  to  pay  and  sat- 
isfy in  full  the  mortgage  to  the  building  and  loan  associa- 
tion, but  that  he  failed  to  do  so,  and  has  also  withheld  the 
sum  of  $625,  and  failed  to  convey  the  Oklahoma  lands. 
The  answer  of  Brazil  was  made  a  cross-complaint  con- 
taining a  prayer  for  specific  performance  of  the  contract, 
and  that  Nakdimen  be  required  to  convey  the  Oklahoma 
lands  in  accordance  with  the  contract,  or  pay  the  value 
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thereof,  the  snin  of  $3,000,  and  also  that  he  recover  of 
Nakdimen  the  balance  of  $625,  alleged  to  be  due  nnder  the 
contract.  The  bnilding  and  loan  association  filed  an  an- 
swer and  cross-complaint,  denying  the  allegations  of  the 
complaint  with  respect  to  the  agreement  to  pay  only  $15,- 
000,  and  asked  for  a  foreclosure  of  the  mortgage,  alleg- 
ing an  amount  of  balance  to  be  due  in  accordance  with  an 
itemized  account,  as  follows : 

Principal ^$15,000.00 

Five  months'  interest : 625.00 

Stock  dues  for  same  time,  five  months 618.75 

Fines  at  the  rate  of  2  per  cent 25.00 

Abstract  fees 23.50 


Total $16,292.25 

The  cause  was  heard  by  the  chancellor  on  oral  testi- 
mony reduced  to  writing  and  brought  into  the  record,  to- 
gether with  all  the  writings  evidencing  the  agreement  be- 
tween the  parties.  The  court  decreed  in  favor  of  the 
building  and  loan  association  for  foreclosure  of  the  mort- 
gage, finding  the  sum  to  be  due  thereunder  $16,268.75,  in- 
cluding all  the  items  set  forth  in  the  account  copied  above, 
to  bear  interest  from  July  1, 1916.  The  decree  was  also 
in  favor  of  Brazil  against  Nakdimen  for  the  recovery  of 
the  sum  alleged  to  be  the  balance  due  on  the  consideration, 
and  also  requiring  Nakdimen  to  convey  the  Oklahoma 
lands  in  accordance  with  the  contract,  or  pay  the  simi  of 
$3,000,  found  to  be  the  agreed  value.  Nakdhnen  has  ap- 
pealed. 

(1)  There  is  a  conflict  in  the  testimony  as  to  the 
oral  negotiations  and  conversations  between  the  parties 
with  respect  to  the  amount  of  the  debt  to  the  building  and 
loan  association  which  Nakdimen  was  to  assume  and  pay. 
The  language  of  the  contract  is,  however,  free  from  am- 
biguity and  must  be  interpreted  by  the  court  according  to 
its  obvious  meaning.  The  undertaking  was  to  assume 
payment  of  the  mortgage  and  the  amount  mentioned  is 
merely  descriptive  of  the  instrument  and  not  a  limitation 
upon  the  amount  to  be  paid.    Shanahan  v.  Perry,  130 
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Mass.  460;  Johnson  v.  Nichols,  105  la.  122.  The  evidence 
is  not  sufficient  to  show  fraudulent  misrepresentation 
concerning  the  amount  of  the  mortgage  debt.  We  are, 
however,  of  the  opinion  that  the  court  decreed  recovery 
of  an  excessive  amount  by  including  the  item  of  $618.75 
monthly  dues  on  the  shares  of  stock.  We  find  nothing  in 
the  contract  which  warrants  the  imposition  of  that  charge 
in  addition  to  the  amount  advanced  on  the  stock  as  a  loan. 
(2)  This  is  a  Colorado  contract,  the  debt  being  pay- 
able there  and  being  stipulated  in  the  contract  that  it 
shall  be  so  treated,  it  must  be  interpreted  in  accordance 
with  the  laws  of  that  State.  The  statutes  of  that  State 
authorize  such  a  charge  by  building  and  loan  associations 
without  offending  against  the  usury  laws  of  the  State;  but 
such  is  not  the  effect  of  the  particular  contract  involved  in 
this  case,  which  contains  an  express  stipulation  that  the 
owner  may  discharge  the  obligation  at  any  time  prior  to 
the  maturity  of  the  shares  of  stock  **by  returning  to  the 
company  the  full  amount,  or  balance  then  due,  of  said 
principal  sum,  together  with  all  interest  and  fines  delin- 
quent and  due,  and  all  amounts  due  for  insurance,  ab- 
stract, taxes  and  other  advances  made  by  the  company, 
then  due  and  unpaid,  with  interest  thereon.'*  Nothing  is 
said  in  the  stipulation  about  the  payment  of  dues  on  stock, 
and  it  would  be  obviously  unjust  if  it  did  include  the  stock 
payment,  for  that  would  constitute  double  payment.  The 
justice  of  the  matter  would  call  for  a  credit  of  the  amount 
of  sto<^  dues  actually  paid,  and  we  can  not,  by  any  stretch 
of  the  language  employed  in  the  contract,  interpret  it  to 
mean  that  the  stock  dues  must  be  paid  in  addition  to  the 
amount  of  the  loan.  The  last  clause  of  the  stipulation 
concerning  the  cancellation  of  certificate  has  nothing  to  do 
with  the  amount  to  be  paid  in  discharge  of  the  loan,  ex- 
cept to  provide  that  the  payments  already  made  shall  be 
credited  on  the  loan  in  the  event  the  stock  certificate  is  to 
be  surrendered.  Regardless  of  Brazil's  right  under  the 
contract,  either  to  continue  the  stock  by  keeping  up  the 
payments,  or  to  withdraw  it,  the  obligation  of  Nakdimen 
in  assuming  the  mortgage  was  merely  to  satisfy  it  in  ac- 
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cordance  with  its  terms,  which  do  not  include  the  payment 
of  any  dues  on  the  stock,  \ 

The  term  ** repayment  charges''  is  too  indefinite  to 
mean  anything  in  the  absence  of  further  provision  defin- 
ing it,  and  there  is  none. 

(3)  Counsel  for  the  company  rely  on  section  29  of 
the  by-laws  as  sustaining  the  right  to  require  payment  of 
delinquent  stock  dues.  The  section  reads  as  follows: 
**  When  the  loan  becomes  due  or  in  case  of  foreclosure  the 
withdrawal  value  of  stock  held  as  collateral  shall  be  ap- 
plied in  payment  of  the  loan  and  all  arrearages  of  dues, 
interest  and  premiums  for  reissuance,  fines  and  other 
charges,  if  any,  according  to  the  company's  books,  and 
the  deficiency  shall  be  collected  from  the  remaining  se- 
curities held  by  the  company." 

This  provision  relates  to  credit  of  withdrawal  value 
after  deducting  the  charges  mentioned  and  does  not  re- 
quire payment  of  delinquent  stock  dues  on  repayment  of 
a  loan,  where  there  is  no  credit  on  the  loan  of  the  with- 
drawal value  of  the  stock.  Nor  does  section  32  of  the  by- 
laws providing  that  **3  per  cent,  of  the  par  value  of  all 
stock  shall  be  deducted  from  the  first  payment  or  pay- 
ments made  on  same,  to  be  used  as  an  expense  fund,'^ 
have  any  application  to  the  question  of  repayment  of  a 
loan.  Neither  the  by-laws  nor  the  bond  provide  for  pay- 
ment of  the  3  per  cent,  so  specified  as  a  prerequisite  to  the 
repayment  of  a  loaii. 

Moreover,  the  bond  and  mortgage  constituted  the  last 
expression  of  the  terms  of  the  contract  and  must  controL 
National  Annuity  Association  v.  Carter,  96  Ark.  495. 

(4)  We  think  the  chancery  court  erred  in  including 
that  item  in  the  amount  of  the  foreclosure  decree.  The 
decree  in  Brazil's  favor  for  the  recovery  of  the  balance  of 
the  purchase  money,  and  for  the  conveyance  of  the  Okla- 
homa land,  or  the  recovery  of  $3,000  in  Ueu  thereof,  is  cor- 
rect. The  court  had  jurisdiction  to  render  the  decree 
compelling  Nakdimen  to  convey  the  Oklahoma  land,  not- 
withstanding the  fact  that  the  lands  were  situated  in  an- 
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other  State  and  beyond  the  jurisdiction   of   the   court. 
Fegan  v.  Anderson,  128  Ark.  353,  194  S.  W.  234. 

The  evidence  was  suflBicient  to  warrant  the  finding 
that  the  parties  themselves  agreed  upon  the  valuation  of 
$3y000,  and  the  court  was  correct  in  requiring  that  sum  to 
be  paid  in  the  alternative.  The  decree  is  modified  by  re- 
ducing the  amount  to  be  recovered  under  the  mortgage 
to  the  extent  of  the  sum  of  $618.75,  and,  as  so  modified, 
the  decree  will  be  affirmed. 


Southern  Gboceby  Company  v.  Bush,  Receiver  St:  Louis, 
Iron  Mountain  &  Southern  Railway  Company. 

Opinion  delivered  October  22, 1917. 

1.  Appeal  and  error — ^directed  verdict. — In  testing  the  action  of  a 
trial  court  in  directing  a  verdict,  the  Supreme  Court  will  review 
the  evidence  offered  against  the  verdict,  and  will  give  it  its  highest 
probative  value,  including  all  inferences  reasonably  deducible 
Herefrom. 

2.  Carriers — destruction  of  freight  before  delivery — jury  ques- 
tion.— Cotton  was  shipped  over  the  line  of  defendant  carrier, 
consigned  to  appellant.  At  its  destination  defendant  delivered  the 
cotton  to  a  compress  company;  the  building  of  the  latter  com- 
pany was  destroyed  by  fire,  and  the  cotton  with  it.  Appellant 
sued  defendant  (appellee)  for  damages  for  the  loss  of  the  cotton. 
Held,  it  was  a  question  for  the  jury,  whether  the  compress  com- 
pany acted  as  the  agent  of  the  appellant  or  the  appellee,  before  the 
appellee  had  give  the  cotton  a  clearance,  for  if  it  was  agent 
of  the  appellee,  then  the  latter  was  liable  for  the  loss,  and  if 
it  was  the  agent  of  the  appellant,  the  carrier  would  not  be  liable; 
and  that  the  trial  court  erred  in  directing  a  verdict  for  the  ap- 
pellee. 

8.  Carriers — ^loss  op  freight — ^time  of  ldibility. — The  liability  of 
a  carrier  for  loss  of  freight  after  arrival  at  destination  may 
extend  beyond  what  is  ordinarily  a  reasonable  time,  where  the 
consignee  is,  without  fault,  prevented  from  removing  the  goods, 
by  reason  of  some  act  or  omission  of  the  carrier. 

Appeal  from  Jefferson  Circuit  Court;  W.  B.  Sorrells, 
Judge;  reversed. 

Bridges,  Wooldridge  d  Wooldridge,  for  appellants. 
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1.  The  liability  of  defendant  as  a  common  csarrier 
had  not  tenninated  npon  delivery  to  the  compress  com- 
pany,  but  continued  until  the  railway  company  had  isftued 
its  release  or  clearance  for  the  cotton.  It  was  proven  that 
the  railway  company  had  established  a  custom  of  requir- 
ing consignees,  before  they  could  get  cotton  shipped  to 
them,  from  the  compress  company,  to  pay  the  freight 
charges  and  then  the  railway  company  would  issue  its  re- 
lease or  clearance.  It  was  the  fault  of  the  railway  com- 
pany that  the  cotton  was  not  delivered  to  appellant  before 
the  fire.  Appellants  were  offering  to  pay  the  freight  and 
asking  for  a  release. 

If  the  compress  company  was  the  agent  of  the  rail- 
way company,  delivery  to  it  was  not  delivery  to  appellants 
and  the  carrier  is  liable.  The  question  should  have  been 
submitted  to  a  jury,  and  it  was  error  to  direct  a  verdict. 
90  Ark.  70,  72;  89  Id.  591;  81  Id.  549;  100  Id.  37,  42;  109 
Id.  218;  60  Id.  375;  4  B.  C.  L.  758;  40  Pac.  899;  37  Am. 
Dec.  434;  95  Id.  656;  17  N.  W.  351;  79  Ala.  395;  90  N.  Y. 
267;  2  Hutch,  on  Car.  788;  124  Ark.  490;  60  Id.  333,  339. 

2.  The  contract  between  appellee  and  the  compress 
company  was  inadmissible.  Nor  was  it  binding  on  ap- 
pellants. 2  EUiott  on  Contracts,  661;  87  N.  E.  21;  34  C. 
C.  A.  363 ;  106  Ark.  411,  49  N.  Y.  464. 

E.  B.  Kinsworthy,  W.  G.  Riddick  and  B.  E.  WUey, 
for  appellee. 

1.  There  was  an  actual  and  complete  delivery  of  the 
cotton,  the  carrier  retained  no  custody  of  it  and  no  power 
to  control  and  direct  disposition  of  it  for  any  purpose. 
35  N.  W.  718,  721,  95  U.  S.  43;  Michie  on  Car.,  §  3649;  44 
N.  W.  1120;  104  U.  S.  146;  38  Minn.  95;  106  Ark.  410,  etc. 

2.  The  fact  that  appellee  assumed  to  control  or  ac- 
tually did  control  the  disposition  of  the  cotton  after  de- 
livery to  the  compress  company  to  secure  payment  of  its 
charges  would  not  continue  the  carrier's  strict  liability. 
35  N.  W.  718;  44  Id.  1120.  See  also  Michie  on  Carriers, 
1154, 1161 ;  56  Ark.  430 ;  112  Id.  301. 
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3.  The  contract  between  appellee  and  the  compress 
company  was  competent.  Miohie  on  Carriers,  p.  590 ;  70 
Alt.  232. 

No  negligence  or  fault  was  proven  and  a  verdict  was 
property  directed. 

SMITH,  J.  Two  suits  are  embraced  in  this  appeal, 
both  of  which  were  brought  to  recover  damages  from  ap- 
pellee on  account  of  the  failure  of  the  railway  company  to 
deliver  certain  shipments  of  cotton.  The  causes  were  con- 
solidated and  tried  together,  and  are  treated  in  the  briefs 
as  a  single  case. 

Two  consignments  of  cotton  were  shipped  to  appel- 
lant, the  first  consisting  of  thirty-one  bales,  and  desig- 
nated as  the  Peacock  cotton.  The  second  consisted  of 
fifty-three  bales,  and  is  referred  to  by  the  witnesses  as  the 
Mears  cotton.  The  Peacock  cotton  was  received  in  Pine 
Bluff  on  November  16, 1915,  and  was  delivered  by  the  rail- 
way company  on  that  day  to  the  Pine  Bluff  Compress  & 
Warehouse  Company.  The  Mears  cotton  was  delivered 
to  the  same  compress  company  on  November  26,  1915. 
This  compress  company's  warehouse,  together  with  the 
cotton  herein  sued  for,  was  destroyed  by  fire  on  Novem- 
'  jr  23,  1915.  It  is  not  contended  that  the  railway  com- 
pany was  guilty  of  any  negligence  in  the  destruction  of 
the  cotton,  but  liability  is  sought  to  be  enforced  against 
it  as  a  carrier,  upon  the  theory  that  there  had  been  no 
completed  delivery  of  the  cotton  to  the  consignee  at  the 
time  of  the  fire. 

The  bills  of  lading  under  which  both  consignments 
were  shipped  contained  the  following  clause :  **For  loss, 
damage  or  delay  caused  by  fire  occurring  after  forty- 
eight  hours,  exclusive  of  legal  holidays,  after  notice  of  the 
arrival  of  the  property  at  destination,  or  at  port  of  export 
(if  intended  for  export),  has  been  duly  sent  or  given,  the 
carrier's  liability  shall  be  that  of  warehouseman  only.'* 

The  Peacock  cotton  had  been  in  the  warehouse  for 
twelve  days  at  the  time  of  the  fire,  and  appellant  had  ac- 
tual knowledge  of  that  fact  during  all  that  time.    The 
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Mears  cotton,  however,  had  only  been  received  on  Satur- 
day afternoon  before  the  fire  occurred  on  the  following 
day  at  about  3 :45  p.  m.,  and  no  notice  of  its  arrival  had 
been  communicated  to  the  consignee  before  its  destruc- 
tion. However,  both  shipments  had  been  actually  deliv- 
ered to  the  compress  company  pursuant  to  a  general 
direction  from  appellant  to  so  deliver  its  cotton. 

Over  appellant's  objection,  there  was  offered  in  evi- 
dence a  contract  between  the  railway  company  and  the 
compress  company,  wherein  it  was  agreed  upon  the  part 
of  the  compress  company,  that  it  would  receive  at  its  own 
risk  cotton  consigned  to  consignees  who  stored  their  cot- 
ton in  its  warehouse,  and  that  it  would  assume  responsi- 
bility for  loss  of  or  damage  to  cotton  so  delivered  to  it  by 
the  railway  company.  The  action  of  the  court  in  admit- 
ting this  contract  is  assigned  as  error  by  appellant,  upon 
the  ground  that  it  was  not  aware  of  nor  a  party  to  the 
contract,  and  that  its  right  to  assert  a  demand  against  the 
railway  company  as  a  carrier  can  not  be  affected  by  a  con- 
tract which  the  railway  company  had  with  a  third  party  to 
assume  liability  which  would  otherwise  rest  upon  the  rail- 
way company. 

It  is  admitted  that  the  compress  company  was  en- 
gaged in  the  business  of  receiving  and  storing  cotton  for 
customers,  on  terms  agreed  on  between  them,  and  that  ap- 
pellant was  a  cotton  factor  and  had  made  arrangements 
with  the  compress  company  to  receive  from  the  railway 
company  cotton  consigned  to  appellant  and  to  store  it  in 
consideration  of  the  customary  charges  and  hold  it  for 
appellant  until  it  was  sold  and  ready  for  delivery  by  ap- 
pellant to  the  purchasers  in  the  ordinary  course  of  its 
business.  It  was  the  practice  of  the  compress  company  to 
take  samples  of  all  cotton  stored  with  it  and  to  send  these 
samples  inmiediately  to  the  consignee,  and  that  these  sam- 
ples were  used  in  making  sales  of  the  cotton,  and  it  is  also 
shown  that  samples  of  the  Peacock  cotton  had  been  deliv- 
ered to  appellant  pursuant  to  this  custom. 
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Appellant  requested  the  court  to  give  an  instruction 
numbered  3,  which  presents  its  theory  of  the  case.  That 
instruction  reads  as  follows: 

**3.  If  you  find  from  the  evidence  that  under  the 
rules  and  custom  of  the  defendant,  as  receiver  of  said 
railway  company,  as  to  the  delivery  of  cotton,  that 
straight  shipments  of  cotton,  that  is,  not  to  shipper's  or- 
der, were  treated  as  shipments  to  shipper's  order,  and  be- 
fore the  cotton  would  be  delivered  to  the  consignee  he 
was  required  to  pay  the  freight  thereon  and  delivered  the 
bill  of  lading  therefor  to  defendant's  agent  and  get  from 
such  agent  a  clearance  showing  the  payment  of  the  freight 
bill  upon  said  cotton  and  a  delivery  of  the  bill  of  lading 
therefor,  and  that  said  rule  or  custom  of  said  railway 
company  was  in  force  at  the  time  the  cotton  sued  for  was 
burned  and  had  been  in  force  for  a  long  time  prior 
tiiereto,  and  that  said  cotton  would  not  be  delivered  to 
the  consignee  without  a  compliance  with  such  rule  or 
custom,  then  there  was  no  delivery  of  said  cotton  to  the 
consignee  until  he  had  complied  with  such  rule  or  custom. 
Therefore,  if  you  fiAd  from  the  evidence  in  these  cases 
that  the  cotton  sued  for  was  delivered  to  the  Pine  Bluff 
Compress  Company  at  Pine  Bluff,  Ark.,  by  the  defendant 
as  receiver  of  said  railway  company  and  before  the  cotton 
would  be  delivered  to  the  Southern  Grocery  Company,  it 
was  required  under  the  rules  or  custom  of  said  defendant, 
to  pay  the  freight  on  said  cotton  and  to  surrender  the 
bill  of  lading  therefor  to  the  agent  of  said  defendant  and 
to  get  from  such  agent  a  clearance  showing  the  payment 
of  the  freight  and  the  surrender  of  the  bill  of  lading  there- 
for and  then  was  required  to  present  such  clearance  to 
the  agent  of  the  compress  company  before  the  compress 
company  would  deliver  the  cotton  to  the  plaintiffs.  Sou- 
thern Grocery  Company,  and  this  had  not  been  done  be- 
fore the  cotton  was  destroyed  by  fire,  then  there  was  no 
delivery  of  said  cotton  to  the  Southern  Grocery  Company 
by  defendant,  and  you  should  find  for  the  plaintiffs, 
unless  you  should  find  from  a  preponderance  of  the  evi- 
dence that  the  compress  company  in  receiving  said  cotton 
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from  defendants  was  acting  as  the  agent  of  the  Southern 
Grocery  Company.  *' 

The  court  refused  to  give  this  instruction,  but,  upon 
the  contrary,  directed  the  jury  to  return  a  verdict  in  favor 
of  appellee,  and  this  appeal  has  been  prosecuted  to  reverse 
the  judgment  pronounced  upon  the  verdict  so  rendered. 

Appellee  seeks  to  justify  this  action  of  the  court 
upon  two  grounds.  The  first  is  that  there  was  an  actual 
and  complete  delivery  of  the  cotton ;  that  the  railway  <5om- 
pany  retained  no  custody  of  it  and  no  power  to  control 
and  direct  its  disposition  for  any  purpose.  And  upon  the 
second  ground  that  the  fact,  if  true,  that  the  railway  com- 
pany did  assume  control,  or  even  actually  did  control, 
the  disposition  of  the  cotton,  after  its  delivery  to  the 
compress  company,  would  not  make  it  liable  to  appellant 
as  a  carrier,  because  such  control  was  for  the  purpose 
merely  of  securing  the  payment  of  its  ifreight  charges, 
and  that  the  retention  of  control  for  this  purpose  would 
not,  and  did  not,  operate  to  make  it  liable  as  a  carrier. 

The  railway  company  calls  attention  to  the  fact  that 
it  was  the  intention  of  the  appellant,  even  if  it  had  gotten 
the  clearance  from  the  railway  company  for  the  cotton, 
to  leave  the  cotton  stored  in  the  warehouse  of  the  com- 
press company  until  the  same  was  sold,  and  there  was 
testimony  on  the  part  of  an  officer  of  the  compress  com- 
pany that  that  company  would  have  issued  warehouse 
receipts  for  the  cotton  upon  the  presentation  to  it  either 
of  the  clearances  from  the  railway  company  or  the  sur- 
render to  it  of  the  bills  of  lading  together  with  a  guaranty 
to  pay  the  freight  on  the  cotton  therein  covered.  The 
railway  company,  therefore,  insists  that  under  this  proof 
the  verdict  was  properly  directed  in  its  favor,  on  the 
theory  that  there  had  been  an  actual  physical  completed 
delivery  of  the  cotton  to  the  consignee. 

(1)  In  testing  the  action  of  a  trial  court  in  direct- 
ing a  verdict,  we  are  required  to  take  the  evidence  oflfered 
against  the  verdict,  and  to  give  it  its  highest  probative 
value,  including  all  inferences  reasonably  deducible  there- 
from. 
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(2)  In  the  excellent  brief  filed  in  behalf  of  the 
railway  company,  it  is  assumed  that  the  compress  com- 
pany was,  in  fact,  the  agent  of  the  consignee,  and  if  this 
concession  is  made,  it  must  necessarily  follow  that  the 
verdict  was  properly  directed.  But  this  admission  is 
not  made;  in  fact,  the  controversy  over  the  agency  of 
the  compress  company  is  the  essence  of  this  lawsuit.  And 
if  the  evidence  on  this  subject  is  not  undisputed,  and  if 
it  may  be  reasonably  inferred  from  this  evidence  that  the 
compress  company  was  in  fact  the  agent  of  the  railway 
company  in  holding  the  cotton,  then  that  question  should 
not  have  been  taken  away  from  the  jury. 

It  was  shown,  and  not  denied,  that  for  many  years 
the  railway  company  had  the  practice  of  issuing  clear- 
ances to  the  consignees  of  cotton  which  it  had  delivered 
to  the  compress  company.  These  clearances  recited  the 
X>oint  of  origin  of  the  shipment,  the  marks  upon  the  cotton, 
and  the  number  of  bales,  and  the  other  evidences  employed 
for  the  identification  of  the  cotton,  and  concluded  with 
the  following  statement:  **The  owner  of  the  above  cotton 
having  accepted  control  of  same,  you  will  please  dis- 
continue reporting  same  to  this  company  for  insurance 
protection  for  our  account  after  midnight  above  date.** 

The  manager  of  the  appellant  company,  and  other 
large  handlers  of  cotton  at  Pine  Bluff,  testified  that  it 
was  the  custom  of  the  railway  company,  without  excep- 
tion so  far  as  they  were  advised,  to  issue  this  clearance 
for  cotton  after  the  same  had  been  checked  up  and  it  was 
found  that  the  freight  had  been  properly  paid,  and  that 
these  clearances  were  delivered  to  the  agents  of  the  com- 
press company,  whereupon  those  agents  issued  to  the 
consignees  warehouse  receipts  showing  that  the  compress 
comi>any  held  for  the  account  of  the  respective  consignees 
the  bales  of  cotton  of  the  weights,  numbers  and  marks 
indicated  in  the  warehouse  receipts.  It  is  shown,  and 
not  denied,  that  it  was  the  custom  of  the  appellant  com- 
jMmy  to  send  its  representative  to  the  oflSce  of  the  freight 
agent  of  the  railway  company  and  to  check  up  with  that 
officer  the  cotton  which  had  been  received  in  Pine  Bluff 
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for  appellant,  and  for  this  representative  of  {he  appellant 
to  issne  checks  in  payment  of  the  freight  thereon.  It  is 
shown  that  this  representative  of  appellant,  after  being 
advised  of  the  receipt  of  the  Peacock  potton,  applied  at 
the  oflSce  of  the  freight  agent  on  each  morning  after  the 
receipt  of  the  cotton,  nntil  the  Saturday  before  its  destruc- 
tion, for  the  clearance,  and  tendered  to  this  freight  agent 
the  amount  of  freight  due  upon  this  consignment.  It  was 
known  by  the  freight  agent  that  appellant's  representa- 
tive desired  this  clearance  for  the  purpose  of  obtaining 
warehouse  receipts  from  the  compress  company,  and  ap- 
pellant says  that,  under  the  rule  of  the  railway  company, 
which  had  long  been  effective  in  Pine  Bluff,  the  clearance 
was  essential  to  obtain  the  warehouse  receipts  from  the 
compress  company.  At  any  rate,  because  of  a  discrepancy 
in  the  marking  of  one  of  the  bales  of  this  cotton,  the 
railway  company  persisted  in  its  refusal  to  issue  the 
clearance,  and  as  a  result  thereof  no  warehouse  receipts 
were  ever  obtained  therefor.  It  is  true  that  the  cotton 
had  been  stored  where  appellant  desired  it  to  be  stored, 
and  that  samples  thereof  had  been  furnished  appellant 
But  is  fairly  inferable  from  this  testimony  that  this 
was  tentatively  done  upon  the  assumption  that  appellant 
would,  pursuant  to  its  usual  practice,  obtain  the  neces- 
sary clearance  from  the  railway  company. 

We  think  it  is  not  of  controlling  importance  in  this 
case  that  the  cotton  was,  in  fact,  stored  where  appellant 
would  have  stored  it  if  no  controversy  had  arisen  over 
the  clearance  and  no  diflSculty  had  been  encountered  in 
obtaining  the  warehouse  receipt.  We  think  the  test  is 
whether  the  consignee  could  have  removed  the  cotton  had 
it  desired  to  do  so.  In  other  words,  was  the  clearance 
essential  for  the  actual  delivery  of  the  cotton  to  appellant. 
Would  the  compress  company  have  made  such  a  delivery 
without  the  production  of  the  clearance  as  a  matter  of 
right,  and  not  as  a  mere  matter  of  accommodation  upon 
the  assumption  that  the  consignee  was  entirely  solvent 
and  responsible  and  would  hold  the  compress  company 
harmless  from  any  damage  resulting  from  the  failure 
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of  the  compress  company  to  comply  with  the  railway  com- 
pany's  requirement!  And  we  think  the  record  in  this  case 
presents  the  question  of  fact  whether  otherwise  the  com- 
press company  would  have  surrendered  the  cotton  or  is- 
sued warehouse  receipts  for  it  in  the  absence  of  the  clear- 
ance, for,  in  answer  to  the  question  propounded  by  the 
eonrt,  **  Would  you  have  delivered  that  cotton  to  the 
Southern  Grocery  Company  (appellant)  without  that 
clearance  f  the  witness  Daily,  who  was  manager  of  the 
compress  company,  answered  **No,  sir.^' 

Witnesses  for  appellant  who  are  large  handlers  of 
cotton  at  Pine  Bluff  testified  that  the  custom  of  the  rail- 
way company  to  require  the  clearance  from  it  was  adopted 
by  the  railway  company  for  its  own  protection  and  to 
insure  the  payment  of  its  freight  charges,  and  that  so 
far  as  their  experience  went,  warehouse  receipts  from 
the  compress  company  could  not  be  obtained  without  the 
exhibition  to  the  compress  company  of  the  clearance.  We 
think,  therefore,  that  the  jury  might  have  found  that,  for 
its  own  purposes  and  protection,  the  railway  had  adopted 
a  rule,  the  enforcement  of  which  by  its  agent  rendered  the 
compress  company  the  agent  of  the  railway  company  until 
the  rule  or  custom  of  the  railway  company  had  been  com- 
plied with.  It  will  be  borne  in  mind  that  the  railway  com- 
pany was  not  withholding  its  clearance  for  the  purpose  of 
collecting  its  freight  charges,  for  a  tender  had  been  re- 
peatedly made  of  these  charges,  but  that  the  basis  of  its 
refusal  was  that  the  number  on  one  of  the  bales  of  cotton 
did  not  correspond  with  the  number  on  the  bill  of  lading. 

(3)  At  page  395,  Section  8,  Vol.  1  (2nd  Ed.)  of 
Moore  on  Carriers,  it  is  said :  **  Where  goods,  after  arrival 
at  their  destination,  have  been  applied  for  or  demanded, 
but  are  refused  or  detained  by  the  carrier,  except  where 
the  goods  are  properly  held  for  freight  charges  due,  the 
carrier's  liability  as  an  insurer  of  the  goods  may  be  ex- 
tended beyond  what  would  ordinarily  be  a  reasonable 
time  and  be  continued  until  a  reasonable  time  after  the 
goods  have  been  offered  for  delivery  to  the  consignee. 
The  carrier's  liability  as  a  common  carrier  continues  with- 
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out  regard  to  the  time  the  goods  may  have  actually  been 
ready  for  delivery,  where  the  consignee  is  prevented, 
without  fault  on  his  own  part,  from  removing  and  caring 
for  his  goods  by  reason  of  the  failure  of  the  carrier  to 
have  the  goods  ready  for  delivery,  or  so  placed  that  they 
can  be  unloaded  with  reasonable  convenience ;  or  because 
of  being  wrongly  informed  by  the  carrier  or  its  agent, 
through  mistake,  on  calling  for  goods,  that  they  have 
not  arrived,  although  they  have  arrived  and  are  stored 
in  the  depot  or  warehouse ;  or  by  any  similar  conduct  or 
wrongful  act  on  the  part  of  the  carrier.  In  some  juris- 
dictions the  carrier  is  held  not  to  continue  liable  as  an 
insurer  by  reason  of  such  failure  in  the  goods  being  de- 
livered through  misinformation  or  mistake  on  the  part  of 
the  carrier,  but  it  is  held  liable  as  a  warehouseman  on  the 
ground  that  its  negligence  in  failing  to  deliver  the  goods, 
or  causing  them  to  be  detained,  is  the  proximate  cause 
of  loss.  But  where  by  the  terms' of  the  contract  of  ship- 
ment the  liability  is  that  of  a  watehouseman,  negligence 
must  be  shown  to  render  the  carrier  liable.  And  where 
the  consignee  has  had  sufficient  time  for  the  removal  of 
the  goods  after  the  discovery  and  correction  of  a  mistake 
as  to  their  arrival,  and  notice  thereof,  the  carrier  is 
not  liable  for  loss  on  the  ground  of  conversion.'* 

The  case  of  Arkansas  Midla/nd  Rd,  Co.  v.  Moody ^ 
90  Ark.  70,  presented  a  case,  the  facts  of  which  are  similar 
to  the  facts  of  this  case,  as  appellant  here  asserts  them 
to  be.  There  it  was  shown  that  cotton  had  been  delivered 
at  the  compress  where  Pendergrass,  the  plaintiflF,  stored 
his  cotton  for  his  account.  In  a  suit  for  the  damages 
sustained  by  this  cotton,  it  was  claimed  by  the  railway 
company  that  it  had  discharged  its  liability  by  delivering 
the  cotton  to  the  compress  company.  The  court  there 
said: 

**If  the  compress  company  was  the  agent  of  Pender- 
grass, the  consignee,  then,  when  the  cotton  was  delivered 
to  it  in  *good  order  ^  the  duty  of  appellant  was  terminated, 
and  it  was  no  longer  liable  to  appellee.  If,  on  the  other 
hand,  the  appellant  has  failed  to  show  that  the  compress 
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company  was  the  agent  of  Pendergrase,  then  it  has  not 
discharged  its  duty  under  the  contract^  and  is  liable 
for  the  damages  resultant.  The  only  question  then  is, 
does  the  uncontroverted  evidence  show  that  the  compress 
company  was  the  agent  of  Pendergrass?" 

In  the  case  of  Arkaddphia  Milling  Co.  v.  Smoker 
Merchandise  Co.,  100  Ark.  37,  it  was  said:  '*The  liability 
of  the  common  carrier  ceases  with  delivery  of  the  goods  at 
the  point  of  destination  according  to  the  directions  of  the 
shipper,  or  according  to  the  usage  and  custom  of  the 
trade  at  such  place  of  destination.  This  delivery  may  be 
actual,  or  it  may  be  constructive ;  and  in  either  case  the 
liability  of  the  carrier  terminates  with  such  delivery. 
An  actual  delivery  of  goods  is  made  when  the  possession 
ifi  turned  over  to  the  consignee  or  his  duly  authorized 
agent  and  a  reasonable  time  has  been  given  him  in  which 
to  remove  the  goods.  When  such  delivery  is  thus  made, 
the  carrier  is  fully  discharged  from  further  liability. 
SotUhern  Exp.  Co.  v.  Everett,  37  Ga.  688 ;  Brunsivick  & 
W.  By.  Co.  v.  Rothchild,  119  Ga.  604.  To  constitute  con- 
structive  delivery,  the  carrier  must  give  notice  to  the 
consignee  or  his  duly  authorized  agent,  if  that  is  at  all 
practicable,  of  the  arrival  of  the  goods,  and  must  also 
give  a  reasonable  opportunity  and  time  thereafter  for 
the  consignee  or  his  agent  to  remove  same.  When  that  is 
done,  the  liability  of  the  carrier  is  terminated,  whatever 
its  liability  may  otherwise  be.'^ 

See  also.  Ark.  Mid.  Rd.  Co.  v.  Premier  Cotton  Mills, 
109  Ark.  218.  A  number  of  cases  on  this  subject  are  cited 
in  the  note  to  the  case  of  Hicks  v.  Wabash  Railway  Co., 
8  L.  R.  A.  (N.  S.)  235. 

Appellee  insists  with  equal  earnestness  that  it  can 
not  be  held  liable  here,  both  because  it  had  fully  complied 
with  its  contract  for  the  carriage  of  the  goods,  and  because 
any  control  it  may  have  retained  over  the  cotton  was  for 
the  purpose  only  of  enforcing  its  claim  for  the  freight  due 
on  the  cotton.  In  support  of  this  view,  counsel  cites  and 
relies  upon  the  case  of  Arthur  v.  St.  Paul  <&  Duluth  R.  R. 
Co.,  38  Minn.  95,  35  N.  W.  718.    It  was  there  held  that 
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the  carrier  was  absolved  from  liability  as  such  upon  de- 
livering goods  to  the  warehouseman,  notwithstanding 
the  direction  of  the  carrier  to  the  warehoueman  not  to 
issue  warehouse  receipts  until  paid  freight  bills  were 
presented.  But  in  that  case  it  was  said:  **The  custody 
of  the  property  had  completely  passed  from  the  carrier 
into  that  of  the  public  warehouseman.  All  control  over 
or  right  to  it  on  the  part  of  defendant  had  ceased  except 
the  right  to  resort  to  it  to  enforce  collection  of  its  freight 
charges  in  case  plaintiffs,  after  demand,  should  refuse  to 
pay  them.  Defendant's  directions  to  the  warehouseman 
that  no  warehouse  receipts  should  be  issued  until  the 
paid  freight  bills  were  presented  imposed  no  condition 
upon  their  issue  which  is  not  imposed  by  clear  impli- 
cation by  the  statute  itself,  which  provides  for  the  issue 
of  such  receipts  only  upon  application  of  the  consignee, 
accompanied  by  proof  that  all  transportation  or  other 
charges  which  may  be  a  lien  upon  the  grain,  including 
charges  for  inspection  and  weighing,  have  been  paid.'* 
Under  the  law  of  that  State,  warehouses  are  public  ware- 
houses, and  the  carrier  discharged  his  contract  of  carriage 
when  he  delivered  the  commodity  carried  into  the  pos- 
session of  one  of  them,  and  the  conditions  which  the  car- 
rier there  imposed  were  imposed  by  the  law  of  that  State, 
and  did  not  affect  the  question  of  agency.  The  ware- 
houseman received  the  goods  under  the  law  of  that  State 
for  the  consignee,  and  the  carrier's  direction  imposed 
no  condition  not  provided  for  by  the  statute,  and  the 
parties  could  not  have  contracted  against  the  provisions 
of  the  law,  while  here  the  relation  of  the  parties  was 
fixed  by  their  own  acts. 

Appellee  insists  that  the  contract  between  the  railway 
company  and  the  compress  company,  whereby  that  com- 
pany agreed  to  assume  responsibility  and  liability  for 
loss  or  damage  to  cotton  delivered  to  the  compress  com- 
pany by  the  railway  company,  makes  complete  the  deliv- 
ery and  absolves  the  railway  company  from  liability  hei'e. 
But  we  do  not  agree  with  counsel  in  this  contention.  We 
express  no  opinion  as  to  the  effect  of  the  contract  between 
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the  railway  company  and  the  compress  company  affecting 
liability  for  the  loss  of  this  cotton  as  between  themselves, 
for  we  have  no  such  question  before  us ;  but  their  agree- 
ment can  not  affect  the  rights  of  one  not  aware  of  nor  a 
party  to  it. 

We  think  no  distinction  can  be  made  between  the 
two  shipments  of  cotton.  If  the  compress  company  was 
the  agent  of  appellant,  then  the  delivery  was  complete 
in  both  cases,  and  there  would  be  no  liability  in  either 
case.  If,  however,  the  compress  company  was  not  the 
agent  of  appellant,  and  if  the  surrender  of  the  bill  of 
lading  to  appellee  was  essential  to  obtain  the  clearance 
upon  which  a  warehouse  receipt  would  be  issued,  then 
the  right  of  recovery  would  be  the  same  as  to  both  ship- 
ments, for  while  there  might  have  been  no  trouble  in 
obtaining  the  clearance  for  the  last  shipment  upon  ap- 
plication therefor,  still  no  opportunity  had  been  afforded 
appellant  so  to  apply.  We  conclude,  therefore,  that  the 
court  should  not  have  directed  a  verdict  in  this  case,  but 
should  have  submitted  the  cause  to  the  jury  under  in- 
structions conforming  to  the  views  here  expressed,  and 
the  judgment  will  therefore  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

McCULLOCH,  O,  J.,  (dissenting).  The  test  in  this 
case  is  correctly  stated  in  the  majority  opinion  to  be 
whether  or  not  the  warehouse  company  was  the  agent  of 
appellant,  or  of  appellee,  in  holding  custody  of  the  cotton, 
and  I  think  the  undisputed  evidence  determines  that  test 
in  appellee's  favor.  Appellant  selected  the  place  of  deliv- 
ery and  gave  general  directions  to  appellee  to  deliver  the 
cotton  to  the  warehouse  company,  and  the  delivery  was 
made  in  accordance  with  those  instructions.  The  Peacock 
cotton  was  in  possession  of  the  warehouse  company 
twelve  days  and  the  Mears  cotton  was  in  its  hands  two 
days  befoje  the  cotton  was  destroyed  by  fire.  The  com- 
pleted delivery  in  accordance  with  the  directions  of  the 
consignee  terminated  the  liability  of  the  carrier.  The  fact 
that  pursuant  to  a  custom  the  warehouse  company  re- 
frained from  issuing  warehouse  receipts  or  from  deliver- 
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ing  the  cotton  to  the  owner  until  a  clearance  was  given  by 
the  agent  of  the  carrier  did  not  change  the  effect  of  the 
custody  of  the  warehouse  company  being  that  of  the  con- 
signee and  that  the  delivery  was,  therefore,  complete.  If 
such  a  custom  can  be  considered  in  the  case  as  having  any 
bearing  on  the  relation  between  the  parties  it  is  only 
for  the  protection  of  the  carrier  in  the  collection  of 
freight  chargea  It  may  be  conceded  that  the  ware* 
house  company  was  the  agent  of  the  carrier  for  the  pur- 
pose of  collecting  the  freight  charges,  but  that  does  not 
affect  the  relation  of  principal  and  agent  which  sub- 
sisted between  the  warehouse  company  and  the  consignee. 
The  same  person  may  be  the  agent,  for  different  purposes, 
of  both  parties  to  a  contract.  Phoenix  Ins.  Co.  v.  State, 
76  Ark.  180;  Traveler's  Fire  Ins.  Co.  v.  Globe  Soap  Co., 
85  Ark.  169.  The  cotton  was  in  the  hands  of  the  custodian 
selected  by  the  consignee  as  its  agent  to  hold  and  to  care 
for  it,  and  the  effect  of  that  relation  was  not  destroyed  by 
the  other  agency  mentioned  so  as  to  continue  the  lia- 
bility of  the  carrier. 

The  question  of  liability  would  be  different  if  there 
was  any  proof  that  appellee  had  wrongfully  refused  a 
clearance  and  that  appellant  had  failed  to  get  possession 
of  the  cotton  by  reason  of  such  wrongful  act,  but  there 
is  no  such  proof  in  this  case.  It  is  not  shown  either  that 
the  refusal  to  give  a  clearance  was  wrongful  nor  that  ap- 
pellant would  have  removed  the  cotton  from  the  ware- 
house before  the  fire  occurred.  In  other  words,  there  is  no 
charge  of  wrongful  or  negligent  conduct  on  the  part  of  the 
carrier,  but  liability  is  asserted  solely  on  the  ground  that 
the  relation  of  shipper  and  carrier  subsisted  at  the  time 
the  fire  occurred,  and  that  the  carrier  was  liable  as  an  in- 
surer of  the  cotton. 

The  Michigan  and  Minnesota  cases  cited  by  counsel 
for  appellee  are,  I  think,  directly  in  point,  and  should  con- 
trol the  decision  in  this  case.  Black  v.  Ashley,  44  N.  W. 
1120,  80  Mich.  90;  Arthur  v.  St.  Paul  <&  D.  Ry.,  35  N.  W. 
718,  38  Minn.  95.  The  fact  that  in  the  Minnesota  case 
the  delivery  was  to  a  public  warehouse  and  that  the  stat- 
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nte  gave  a  lien  for  freight  charges  does  not  distinguish 
it  in  principle  from  the  present  case,  for  the  cases  are 
similiar  as  to  the  controlling  feature  that  warehouse 
receipts  were  withheld  from  the  owner  at  the  request  of 
the  carrier  for  the  collection  of  freight  charges.  The 
court  said:  **It  is  true  that  it  had  been  delivered  to  the 
warehouseman  for  the  plaintiffs,  subject  to  the  instruc- 
tion that  a  warehouse  receipt  should  not  be  issued  to 
them  until  evidence  was  presented  that  the  transportation 
charges  had  been  paid,  and  that,  by  reason  of  the  freight 
bills  not  having  been  yet  presented  to  them,  they  had  not 
had  an  opportunity  to  obtain  this  written  evidence  of 
their  title.  But  it  does  not  seem  to  us  that  this  fact  at  all 
affects  or  bears  upon  anything  connected  with  the  situa- 
tion or  custody  of  the  property  which  goes  to  the  con- 
siderations of  public  policy  upon  which  the  strict  lia- 
bility of  the  carrier  rests.  The  custody  of  the  property 
had  completely  passed  from  the  carrier  into  that  of  the 
public  warehouseman.  All  control  over  or  right  to  it  on 
part  of  defendant  had  ceased,  except  the  right  to  resort  to 
it  to  enforce  collection  of  its  freight  charges,  in  case 
plaintiffs,  after  demand,  should  refuse  to  pay  them.'' 

My  conclusion  is  that  the  delivery  of  the  cotton  to  the 
warehouse  according  to  directions  of  appellant  ought  to 
be  treated  in  law  as  a  complete  delivery  to  the  consignee 
so  a«  to  terminate  the  liability  of  the  carrier. 


Shurn  v.  Wilkinson. 

Opinion  delivered  October  29,  1917. 

Acknowledgments — ^terms  of. — ^An  acknowledgn^ent  can  not  be 
any  broader  than  the  language  of  the  deed  itself. 
HoMESTBAj) — CONVEYANCE — FAILURE  OF  WIFE  TO  JOIN. — ^A  convey- 
ance of  a  homestead  is  invalid  where  the  wife  does  not  join  in  the 
execution,  but  merely  relinquishes  dower. 

MOBTGAGES— RELEASE  OF  VALID  J3ECURITY  FOB  INVALID  SECURITY. — 

SUBROGATION. — ^A  mortgagee  who  releases,  in  good  faith,  a  valid 
mortgage,  for  one  which  was  invalid  for  the  failure  of  the  wife 
to  join  in  its  execution,  may  treat  the  former  mortgage  as  sub- 
sisting and  foreclose  upon  it. 
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4.  Mortgages — rrubasb  of  valid  mortgage  for  invalid  one — ^appli- 
cation OF  PAYMENTS,— S.  mortgaged  certain  property  to  W.  for 
$400,  the  mortgage  being  valid.  Thereafter  S.  having  become  in- 
debted to  W.  in  additional  sums,  executed  another  mortgage  cov- 
ering the  total  indebtedness,  the  first  mortgage  being  surrendered. 
The  second  mortgage  was  invalid  under  the  homestead  statute. 
Held,  equity  would  restore  the  lien  of  the  first  mortgage,  and 
payments  made  by  S.  subsequently  to  the  execution  of  the  first 
mortgage,  would  be  ordered  applied  to  the  payment  of  the  in- 
debtedness which  accrued  since  then,  and  the  remainder,  if  any, 
to  the  payment  of  the  first  mortgage  debt. 

Appeal  from  St.  Francis  chancery  court,  Edward  D. 
Robertson,  chancellor ;  reversed. 

Morrow  S  Harrdson,  for  appellants. 

1.  The  trust  deed  was  not  given  to  secure  a  debt  due 
for  purchase  money.  114  Ark.  14. 

2.  The  wife  did  not  join  in  the  execution  of  the  deed 
as  required  for  the  conveyance  of  a  homestead.  57  Ark. 
242;  Kirby's  Digest  §  3901;  62  Ark.  431;  90  Id.  113; 
152N.  W.  809;64Ark.  494. 

3.  The  debt  is  usurious.  62  Ark.  370;  64  Id.  69. 
Usury  may  be  proven  by  circumstances.  199  Fed.  406. 
See  also,  50  N.  Y.  437 ;  22  Hun.  208 ;  1  Hill,  227 ;  54  So.  166. 

Walter  Gorman,  for  appellees. 

1.  The  deed  was  executed  to  secure  a  purchase 
money  debt.  66  Ark.  367;  69  Id.  123,  21  Cyc.  533;  15 
A.  &  E.  Enc.  L.  (2nd.  Ed.)  673.  Wilkinson  was  entitled 
to  be  subrogated  to  the  rights  of  Jones.  114  Ark.  14 ;  44 
Id.  504. 

2.  The  wife  joined  in  the  execution  of  the  deed. 
Kirby's  Digest,  §  3901;  90  Ark.  116;  87  Id.  371;  91  Id. 
268;  94  M  613. 

3.  No  usury  is  proven.  91  Ark.  462;  74  Id.  252;  87 
Id.  539;  54  Id.  571;  57  Id.  251;  68  Id.  164;  62  Id.  380. 

The  burden  was  on  appellant  to  show  usury.  57  Ark. 
257;  59  Id.  366;  62  Id.  491;  65  Id.  316;  25  Id.  191.  An 
intent  to  take  is  necessary.  A  mere  mistake  or  error  in 
calculation  is  not  sufficient.  75  Ark.  387;  83  Id.  31;  87  Id. 
534:  75 /d.  387. 
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4,  The  findings  of  a  chancellor  will  not  be  disturbed 
unless  clearly  against  the  weight  of  the  evidence.  81 
Art  68;  91  Id.  268;  100  Id.  555;  97  Id.  566;  92  Id.  30;  89 
Id.  309. 

STATEMENT  OF  FACTS. 

Appellee  instituted  this  action  in  the  chancery  court 
against  appellants  to  foreclose  a  mortgage  on  real  estate. 
Appellants  answered  and  as  a  defense  to  the  action  set 
up  usury  in  the  mortgage  indebtedness.  They  also  alleged 
that  the  mortgaged  property  was  their  homestead  and 
that  the  mortgage  was  void  because  the  wife  did  not 
acknowledger  the  same  in  compliance  with  our  statutes 
relating  to  the  acknowledgment  of  mortgages  on  home- 
steads. 

The  facts  are  as  follows:  On  December  12,  1900, 
Willie  Shum  bought  the  eighty  acres  of  land  in  con- 
troversy from  J.  A.  Jones  paying  him  $50  in  cash  and 
giving  him  a  mortgage  on  the  land  for  $350,  the  balance 
of  the  purchase  money.  He  immediately  moved  on  the 
land  and  it  became  his  homestead.  On  the  25th  day  of 
March,  1904,  a  mortgage  on  the  land  was  executed  by  Wil- 
lie Shum  and  Bettie  Shum,  his  wife,  to  S.  E.  Bradshaw 
to  secure  the  sum  of  $44.  This  deed  of  trust  commenced  as 
follows:  ''This  deed  made  the  25th  day  of  March,  1904, 
by  and  between  Willie  Shum  and  Bettie  Shum,  his  wife, 
of  the  County  of  St.  Francis,  State  of  Arkansas,  parties 
of  the  first  part.*'  The  granting  clause  contains  the 
following:  **That  the  said  parties  of  the  first  par^  for  and 
in  consideration  of  the  debt  and  trust  hereinafter  men- 
tioned *  *  *  do  by  these  presents  grant,  bargain, 
and  sell  unto  the  said  party  of  the  second  part  an  abso- 
lute estate,  in  fee  simple,  including  all  our  right  or  claim 
of  homestead,  in  and  to  the  following  described  real  and 
personal  estate,  situated  and  being  in  the  County  of  St. 
Francis,  in  the  State  of  Arkansas,  towit'^ 

The  deed  also  contains  the  following:  ''And  said 
parties  of  the  first  part  covenant  with  the  said  parties  of 
the  second  and  third  parts  that  no  part  of  said  real  and 
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personal  estate  is  mortgaged^  pledged  held  in  trust  or 
otherwise  encumbered  than  as  herein  expressed.  And 
do  hereby  waive  and  relinquish  unto  the  said  party  of 
the  second  part,  and  his  heirs,  executors  or  assigns  ail 
right,  title  and  benefit  whatever  in  or  to  said  property, 
which  are  given  or  may  hereinafter  be  acquired  by  any 
exemption  or  homestead  laws  of  the  State  of  Arkansas. 
And  Bettie  Shurn,  wife  of  the  said  Willie  Shum,  for  the 
consideration  above  set  forth,  do  hereby  relinquish  and 
forever  release  and  quitclaim  unto  the  said  party  of  the 
second  part  all  her  right,  title  or  interest  or  possibility 
of  dower  in  and  to  the  above  granted  real  estate." 

The  mortgage  was  given  to  secure  a  note  for  $400 
with  interest  at  10  per  cent,  per  annum  from  date  until 
paid.  The  deed  was  properly  acknowledged  by  Willie 
Shum  and  Bettie  Shum,  his  wife.  In  July,  1906,  Brad- 
shaw  transferred  the  note  and  the  deed  of  trust  given  to 
secure  it  to  C.  M.  Wilkinson.  On  the  16th  day  of  March, 
1907,  Willie  Shum  and  wife  executed  a  mortgage  on  this 
property  to  C.  M.  Wilkinson.  In  this  mortgage  Bettie 
Shum  joined  with  her  husband  in  the  execution  of  the 
mortgage  and  relinquished  her  homestead  rights  thereto. 
Indeed,  the  mortgage  was  in  all  respects  similar  in  form 
to  the  one  given  to  Bradshaw  and  contained  identically 
the  same  clauses  which  we  have  copied  above  except  that 
in  the  first  clause  copied  above  where  the  name  of  Brad- 
shaw appears  is  the  name  of  €.  M.  Wilkinson.  This  mort- 
gage was  given  to  secure  an  indebtedness  of  $787.10,  evi- 
denced by  a  promissory  note  of  even  date  bearing  interest 
from  maturity  at  the  rate  of  10  per  cent,  per  annum  until 
paid.  This  mortgage  was  also  properly  acknowledged  by 
Willie  Shurn  and  Bettie  Shurn.  On  the  8th  day  of  April, 
1911,  Willie  Shum  executed  the  mortgage  in  question  in 
the  place  of  the  former  mortgage  executed  by  him  on  his 
homestead.  This  mortgage  commences  as  follows :  ^  ^  This 
deed  made  the  8th  day  of  April,  1911,  by  and  between 
WUlie  Shum  of  the  County  of  St.  Francis,  State  of  Ark- 
ansas, parties  of  the  first  part."  The  granting  clause 
contains  the  following: 
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**Witne8seth:  That  the  said  parties  of  the  first 
part  for  and  in  consideration  of  the  debt  and  tmst  here- 
inafter mentioned  and  created,  and  one  dollar  to  them  in 
hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  of  which  is  hereby  acknowledged,  do  by  these 
presents,  grant ,  bargain  and  sell  nnto  the  said  party  of 
the  second  part  an  absolute  estate,  in  fee  simple,  in- 
cluding all  onr  rights  or  claim  of  homestead,  in  and  to 
the  following  described  real  and  personal  estate,  situated 
and  being  in  the  County  of  St.  Francis,  and  State  of  Ark- 
ansas, towit:** 

It  also  contains  the  following :  **  And  the  said  parties 
of  the  first  part  covenant  with  the  said  parties  of  the 
second  and  third  parts  that  no  part  of  said  real  and 
personal  estate  is  mortgaged,  pledged,  held  in  trust  or 
otherwise  encumbered  than  as  herein  expressed.  And 
do  hereby  waive  and  relinquish  unto  the  said  party  of 
the  second  part,  and  his  heirs,  executors  or  assigns  all 
right,  title  and  benefit  whatever  in  or  to  said  property, 
which  are  given  or  may  hereafter  be  acquired  by  any 
exemption  of  homestead  laws  of  the  State  of  Arkansas. 
And  Bettie  Shurn,  wife  of  the  said  Willie  Shum,  for 
the  consideration  above  set  forth,  do  hereby  relinquish 
and  forever  release  and  quitclaim  unto  the  said  party 
of  the  second  part  all  her  right,  title  or  interest  or  pos- 
sibility of  dower  in  and  to  the  above  granted  real  estate.*' 

This  mortgage  was  given  to  secure  a  note  for  $1,075, 
and  certain  supplies  to  be  furnished  Willie  Shum  by  C. 
M.  Wilkinson.  According  to  the  testimony  of  Willie 
Shum,  the  indebtedness  secured  by  this  mortgage  and 
unbraced  in  the  complaint  herein  contains  items  which 
made  it  usurious. 

On  the  other  hand  according  to  the  testimony  of 
Wilkinson  there  was  no  usury  and  he  stated  in  positive 
terms  that  there  was  no  intention  on  his  part  to  charge 
any  interest  exceeding  the  rate  of  10  per  cent,  per  annum 
and  he  did  not  charge  Willie  Shurn  with  interest  in  ex- 
cess of  10  per  cent  per  annum  in  any  of  his  dealings. 
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The  $400  note,  to  secure  which,  Willie  Shum  exe- 
cuted a  mortgage  to  Bradshaw  and  which  Bradshaw 
transferred  to  Wilkinson,  was  never  paid.  It,  with  the 
accrued  interest,  became  a  part  of  the  indebtedness  of 
Willie  Shum  to  Wilkinson  and  was  so  charged  in  the 
former  *s  account.  When  the  new  mortgage  was  taken 
in  substitution  of  the  old  one,  it  was  not  the  intention 
of  the  parties  to  release  the  old  mortgage  until  the  new 
one  became  eflfective. 

The  chancellor  found  that  Willie  Shuxn  was  in- 
debted to  C.  M.  Wilkinson,  principal  and  interest,  in  the 
sum  of  $1,211.95  and  judgment  was  rendered  for  that 
sum,  and  a  foreclosure  of  the  mortgage  was  decreed,  if 
that  sum  was  not  paid  within  twenty  days  from  the  date 
of  the  decree.  The  case  is  here,  on  appeal.  Other  testi- 
mony will  be  referred  to  in  the  opinion. 

HART,  J.,  (after  stating  the  facts).  The  principal 
contention  of  appellants  is  that  the  mortgage  is  void  be- 
cause it  was  not  executed  in  compliance  with  section  3901 
of  Kirby^s  Digest  concerning  conveyances  of  the  home- 
stead. The  statute  provides  in  effect  that  no  conveyance, 
mortgage,  or  other  instrument  affecting  the  homestead 
of  any  married  man  shall  be  of  any  validity  unless  his 
wife  joins  in  the  execution  of  said  instrument  and  ac- 
knowledges the  same. 

(1-2)  It  will  be  remembered  that  thje  mortgage 
executed  on  the  8th  day  of  April,  1911,  is  the  one  sought 
to  be  foreclosed.  In  that  mortgage  Willie  Shum  alone 
is  described  as  the  party  of  the  first  part.  It  is  true 
the  granting  clause  contains  the  words  '*  including 
all  our  right  or  claim  of  homestead*',  but  it  will  be  noted 
from  the  granting  clause  which  we  have  quoted  in  the 
statement  of  facts  that  this  referred  to  **  parties  of  the 
first  parf  and  as  we  have  just  seen  Willie  Shum  alone 
is  described  as  *' parties  of  the  first  part.''  We  have 
copied  in  the  statement  of  facts  that  part  of  the  mort- 
gage which  relates  to  the  release  of  the  homestead  and 
the  relinquishment  of  dower  and  it  is  not  necessary  to 
repeat   it   here.    It   will   be   noted   from  reading  that 
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portion  of  the  mortgage  that  *Hhe  parties  of  the  first 
part  waive  and  relinquish  unto  the  party  of  the  second 
part  all  right,  title  and  benefit  whatever  in  said  property 
which  are  given  by  any  exemptions  or  homestead  laws 
of  the  State  of  Arkansas/*  Just  following  this  recital 
Bettie  Shum  relinquishes  dower.  It  is  true  that  in  the 
acknowledgment  it  is  recited  that  Bettie  Shum  relin- 
qnished  both  dower  and  homestead  but  the  acknowledg- 
ment can  not  be  any  broader  than  the  language  of  the 
deed  itself.  When  the  language  of  the  deed  of  trust 
is  considered  in  its  entirety  it  is  perfectly  evident  that 
Bettie  Shum  did  not  join  in  the  execution  of  the  deed 
brat  only  relinquished  dourer  therein.  This  was  not 
a  sufficient  compliance  with  the  provisions  of  our  statute 
regulating  the  conveyance  of  the  homestead  and  the 
mortgage  is  therefore  void  within  the  rule  announced 
in  Pipkin  v.  Williams,  57  Ark.  242,  and  subsequent  cases 
decided  by  this  court.  An  attempt  is  made  by  counsel  for 
appellees  to  bring  the  ease  within  the  rule  laid  down  ia 
Sledge  &  Norfleet  Company  v.  Craig,  87  Ark.  371.  In 
that  case  the  name  of  the  wife  was  not  mentioned  in  the 
deed  at  all  but  she  signed  the  deed  with  her  husband. 
The  deed  contained  no  clause  relinquishing  the  wife's 
dower  and  the  court  held  that  under  these  circumstances 
her  signature  to  the  deed  itself  must  be  construed  to 
evidence  an  intention  on  her  part  to  join  in  the  execution 
of  the  deed.  This  construction  was  placed  upon  it  in 
order  to  give  some  eflfect  to  her  signature.  No  such  state 
of  facts  obtains  here.  The  name  of  the  wife  only  appears  . 
in  the  deed  where  she  in  express  terms  relinquishes 
dower.  Her  husband  is  described  throughout  the  deed 
as  **the  parties  of  the  first  part"  and  the  deed  expressly 
names  '*the  parties  of  the  first  part''  in  the  granting 
clause.  It  also  specifically  describes  **the  parties  of  the 
first  part"  as  waiving  and  relinquishing  all  right  of 
homestead.  Thus  it  will  be  seen  from  the  language  of 
the  deed  itself  that  the  wife  only  relinquished  dower. 
Therefore  the  case  does  not  fall  within  the  rule  announced 
in  Sledge  (&  Norfleet  Co.  v.  Craig,  -^f^wra.    Neither  does 
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it  fall  within  the  rale  annoonoed  in  Gcmtt  v.  Hildreth, 
90  Ark.  113.  In  that  case  the  deed  recited  that  the  wife 
relinquished  and  released  all  her  ri^ts  of  dower  and 
homestead  The  court  said  that  this  showed  clearly  and 
unequivocally  that  her  intention  was  to  join  her  husband 
in  the  conveyance  of  the  homestead.  As  above  stated  the 
language  of  the  deed  of  trust  itself  shows  that  the  wife 
did  not  intend  to  relinquish  her  right  of  homestead  but 
that  she  only  relinquished  dower.  This  is  shown  by  the 
dause  which  recites  that  she  only  relinquished  her  dower 
and  also  by  the  recital  just  above  it  that  ^^the  parties 
of  the  first  part"  (meaning  the  husband)  waived  and 
relinquished  all  rights  of  homestead.  It  follows  that  the 
chancellor  erred  in  decreeing  a  foreclosure  of  the  mort- 
gage prayed  for  in  the  complaint 

(3)  The  record  does  show,  however,  that  the  wife 
joined  in  the  execution  of  the  mortgage  of  the  16th  day  of 
March,  1907.  According  to  the  recitations  of  that  mort- 
gage she  and  her  husband  were  *  'parties  of  the  first  part" 
and  she  joined  him  in  the  execution  of  the  mortgage.  The 
deed  recites  that  **the  parties  of  the  first  part  ♦  ♦  • 
do  by  these  presents  grant,  bargain  and  sell  unto  the 
said  party  of  the  second  part  an  absolute  estate  in  fee 
simple  including  all  our  right  or  claim  of  homestead." 
It  also  contains  another  clause  in  which  '^the  parties  of 
the  first  part"  waive  and  relinquish  aU  their  ri^t  of 
homestead.  This  deed  of  trust  was  properly  acknowledged 
and  constituted  a  valid  conveyance  of  the  homestead 
under  our  statutes.  When  Wilkinson  accepted  the  new 
mortgage  with  the  name  of  his  wife  signed  to  it  and  the 
proper  certificate  of  acknowledgment  he  was  justified 
in  assuming  that  it  was  executed  by  her  in  proper  form. 
The  record  shows  that  he  did  not  intend  to  relinquish 
the  first  mortgage  until  he  had  secured  a  new  valid  one. 
Having  surrendered  a  valid  security  for  another  whidi 
proved  invalid  because  of  the  wife  failing  to  join  in  the 
conveyance,  Wilkinson  is  entitled  to  treat  the  mortgage 
of  March  16, 1907,  as  a  subsisting  mortgage  and  to  fore- 
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dose  it  for  the  debt  secured  by  it.  Davies  v.  Pugh,  81 
Ark.  253,  and  Roark  v.  Matthews,  125  Ark.  378. 

On  the  question  of  usury  it  may  be  stated  that  the 
record  shows  that  there  was  no  intention  on  the  part  of 
Wilkinson  to  charge  Shum  a  rate  of  interest  in  excess  of 
10  per  cent,  per  annum.  There  is  no  claim  even  that 
there  was  any  usury  in  the  mortgage  executed  on  the  16th 
day  of  March,  1907.  This  mortgage  was  given  to  secure 
a  debt  of  $787.10  evidenced  by  a  promissory  note  of 
even  date  due  and  payable  on  November  1,  1907,  with 
interest  from  maturity  at  the  rate  of  10  per  cent,  per 
annum  until  paid.  No  part  of  this  mortgage  has  been 
paid  and  it  is  a  valid  mortgage  and  we  are  of  the  opinion 
tiiat  for  the  reason  given  above,  Wilkinson  has  the  right 
to  have  foreclosure  proceedings  on  this  mortgage. 

It  follows  that  the  decree  will  be  reversed  and  the 
cause  remanded  with  directions  to  the  chancellor  to  enter 
a  decree  in  accordance  with  this  opinion. 

ON   BEHEABING. 

HART,  J.  (4)  Counsel  for  appellants  admit  the  cor- 
rectness of  the  conclusions  of  law  of  the  court  but  claim 
that  they  are  not  applicable  to  the  facts  of  this  case.  The 
property  involved  in  this  suit  is  the  homestead  of  Willie 
Shum.  As  pointed  out  in  our  original  opinion,  the  mort- 
gage of  March  16,  1907,  was  executed  in  conformance 
with  our  statutes  in  regard  to  the  conveyance  of  the 
homestead,  and  was  valid.  Wilkinson  was  a  merchant 
and  Shum  continued  to  trade  with  him  so  that  on  the 
11th  day  of  April,  1908,  Shum  owed  Wilkinson  $860  and 
gave  a  new  mortgage  on  the  same  property  to  secure  the 
indebtedness.  Bettie  Shum,  the  wife  of  Willie  Shum,  did 
not  join  in  the  execution  of  this  mortgage  as  provided  by 
our  statute ;  but  only  relinquished  dower  in  the  land.  Shum 
continued  to  buy  goods  from  Wilkinson  and  on  the  8th  day 
of  April,  1911,  owed  him  $1,075.  Shum  executed  a  new 
mortgage  on  this  homestead  to  Wilkinson  to  secfure  this 
sum.  His  wife  did  not  join  in  the  execution  of  this 
mortgage  but  only  relinquished  her  dower  in  the  property. 
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For  this  reason,  as  pointed  out  in  our  original  opinion, 
this  mortgage  was  invalid.  For  the  same  reason, 
the  mortgage  dated  ,  April  11,  1908,  was  also  in- 
valid. It  is  fairly  inferable  from  the  whole  record 
that  it  was  the  intention  of  the  parties  that  the  new 
mortgages  should  be  executed  in  the  place  of  the  old 
ones.  In  their  motion  for  rehearing  counsel  set  out  pay- 
ments to  the  amount  of  several  hundred  dollars,  which 
have  been  made  since  the  execution  of  the  mortgage  of 
March  16, 1907.  They  claim  that  these  payments  should 
be  applied  to  the  extinguishment  of  the  mortgage  of 
March  16,  1907.  This  is  in  application  of  the  general 
rule  of  payments.  That  is  to  say,  in  the  absence  of  an 
agreement  or  instruction  to  the  contrary,  payments  and 
credits  should  be  applied  to  the  extinguishment  of  those 
items  which  are  earliest  in  point  of  time.  But  the  appli- 
cation of  this  general  rule  would  defeat  the  equities  upon 
which  our  decision  was  based.  Equity  looks  through  the 
mere  form  of  a  transaction  to  the  substance.  In  the  ap- 
plication of  this  maxim  in  Wooster  v.  Cavender^  54  Ark. 
153,  the  court  held  that  when  a  senior  mortgagee  in  good 
faith  and  without  culpable  negligence  satisfied  the  lien 
of  his  mortgage  on  the  record,  in  ignorance  of  the  exist- 
ence of  an  intervening  mortgage  on  the  same  premises, 
and  took  a  second  mortgage  as  a  substitute,  equity  will 
restore  the  lien  of  the  first  mortgage  provided  it  can  be 
done  without  working  hardship  or  injustice  to  innocent 
parties.  In  discussing  the  principle  in  an  opinion  on  re- 
hearing in  American  Savings  Bank  S  Trust  Company  v. 
Helgesen  et  ai.,  Ann.  Cas.  1913,  A-390,  the  Supreme  Court 
of  the  State  of  Washington  said : 

'^The  cancellation  of  the  old  mortgage  and  the  sub- 
stitution of  the  new  one  were  contemporaneous  acts.  The 
manifest  intention  of  all  parties  interested  and  partici- 
pating was  not  to  discharge  the  lien  of  the  mortgage  but 
to  continue  it.  The  purpose  was  not  to  create  a  new  in- 
cumbrance but  merely  to  change  the  form  of  the  old.  A 
court  of  equity  will  look  straight  to  the  substance  of  the 
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transaction,  rather  than  give  heed  to  the  mere  form  which 
it  may  assnme.  As  between  the  parties  it  would  be  plainly 
inequitable  to  permit  the  release  of  the  old  mortgage, 
whidh  was  intended  only  to  give  place  to  a  valid  new  one, 
to  have  any  operative  force  when  the  new  mortgage  con- 
trary to  all  intention  was  ineffectual.  The  new  notes  and 
mortgage  were  not  given  in  satisfaction,  but  in  renewal 
of  the  debt  and  on  the  same  security.  By  a  doctrine 
closely  akin  to  that  of  equitable  subrogation — and  it 
seems  to  us  one  founded  in  equal  equity  and  reason — the 
old  mortgage,  though  released,  must  be  substituted  for 
the  new  one  and  treated  as  a  continuing  lien  securing  the 
coijtinuing  debt.  This  is  certainly  true  as  between  the 
original  parties.  The  new  mortgage  failing,  the  release 
was  without  consideration  and  also  fails." 

In  Stvift  V.  Kraemer,  13  Cal.  526,  73  Am.  Dec.  603, 
the  court  said : 

**We  regard  the  cancellation  of  the  old  mortgages 
and  the  substitution  of  the  new  as  contemporaneous  acts. 
It  was  not  creating  a  new  incumbrance,  but  simply  chang- 
ing the  form  of  the  old.  A  court  of  equity,  looking  to  the 
substance  of  such  a  transaction,  would  not  permit  a  re- 
lease intended  to  be  effectual  only  by  force  of,  and  for  the 
purpose  of  giving  effect  to  the  last  mortgage  to  be  set  up, 
even  if  the  last  mortgage  was  inoperative." 

The  same  equitable  principle  applies  here,  and  a 
court  of  equity  will  afford  relief  and  restore  the  lien  on 
the  homestead  for  the  security  of  the  debt  of  March  16, 
1907.  If  this  debt  qpuld  be  reduced  by  the  subsequent 
payments  instead  of  applying  them  to  the  satisfaction  of 
the  new  debt,  this  equitable  principle  would  afford  no  re- 
lief. We  have  thought  it  best,  however,  to  change  the 
directions  to  the  chancery  court. 

The  cause  will  be  remanded  to  the  chancery  court 
to  apply  the  payments  made  subsequently  to  the  execu- 
tion of  the  mortgage  of  March  16, 1907,  first  to  the  pay- 
ment of  the  indebtedness  which  has  accrued  since  that 
time  and  the  remainder,  if  any,  to  the  payment  of  the 
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mortgage  executed  on  March  16, 1907.  A  foreclosure  of 
this  mortgage  will  then  be  decreed  for  the  payment  of  the 
amount  go  found  to  be  due  under  it.   It  is  so  ordered. 


Thorn  v.  Davis. 
Opinion  delivered  November  5, 1917. 

Bills  and  notes — ^alteration — ^effect — ^intention. — The  effect  of  an 
alteration  in  a  written  instrument  depends  upon  the  nature  of 
the  alteration,  the  person  by  whom  made,  and  the  intention  with 
which  it  is  made;  where  neither  the  rights,  interests,  duties  or 
obligations  of  any  of  the  jmrties  is  changed  in  any  manner,  the 
alteration  will  be  considered  as  immaterial. 

Appeal  from  Craighead  Chancery  Court,  Western 
District;  Chas.  D.  Frierson,  Chancellor;  affirmed. 

Baker  <&  Sloans  for  appellant. 

1.  The  part  payment  on  the  two  notes  was  not  suffi- 
cient to  take  them  without  the  operation  of  the  statute 
of  limitation.  The  evidence  shows  that  the  payments 
were  not  made.  The  notes  were  barred.  The  proof  sihows 
that  the  alleged  payments  were  not  made,  if  at  all,  until 
the  notes  were  barred,  and  it  is  nothing  more  than  a  self- 
serving  statement  made  by  Davis  or  his  agent  and  is 
therefore  not  competent  evidence  for  any  purpose.  44 
Ark.  532 ;  14  Id.  213 ;  9  Id.  455 ;  12  Id.  775 ;  18  Id.  531 ;  Ann. 
Cas.  1913- A,  1219. 

2.  The  signing  of  the  note  as  surety  without  the  con- 
sent or  authority  of  the  maker  and  the  subsequent  pay- 
ment thereof  by  such  self -constituted  surety  was  a  volun- 
tary payment  and  the  addition  of  such  signature  to  the 
note  constituted  a  material  alteration  of  the  instrument 
and  avoided  it.  9  Ark.  122 ;  5  Id.  277 ;  33  Id.  Til ;  35  Id. 
146 ;  32  Id.  166 ;  2  Aul  &  E.  Enc.  L.  232. 

N.  F.  Lamb,  for  appellee. 

1.  The  notes  were  not  barred.  Payments  are  en- 
dorsed on  both,  and  they  are  valid  endorsements*  The 
evidence  shows  actual  payments  and  valid  endorsements 
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thereof  on  the  notes.    44  Art  532;  79  Id.  393-5;  16  Cyc. 
79L 

2.  The  signature  by  Davis  to  the  $1,500  note  was  not 
a  material  alteration  and  did  not  avoid  it  It  did  not 
affect  anybody's  liability.  2  Corp.  Jur.  1173,  §  2,  1219, 
§  83;  112  U.  S.  139;  2  Cyc.  222;  1  E.  C.  L.  982;  96  Ala. 
189;  80  Ga.  200;  148  111.  349;  50  Neb.  16;  31  Id.  165. 

WOOD,  J.  This  suit  was  instituted  by  the  adminis- 
trator of  the  estate  of  F.  Gt.  Keich  against  W.  T.  Thorn 
and  others  to  foreclose  a  mortgage  executed  by  Thorn 
and  wife  to  Keidi  to  secure  an  indebtedness  of  $1,000. 
Davis  was  made  a  party  defendant  on  account  of  the  al- 
leged existence  of  a  second  mortgage  executed  by  Thorn 
and  wife  to  him.  He  filed  a  cross-complaint  against 
Thorn  and  wife,  setting  up,  in  substance,  that  on  Novem- 
ber 20,  1906,  W.  T.  Thorn  had  executed  to  Davis  a  note 
in  the  sum  of  $950,  due  November  20,  1907,  and  that  on 
March  19, 1908,  Thorn  had  executed  his  note  to  Davis  in 
the  sum  of  $950,  due  January  1, 1909 ;  that  on  December 
31,  1913,  Thorn  had  executed  his  note  to  the  Jonesboro 
Trust  Company  in  the  sum  of  $1,500,  payable  one  year 
after  date,  which  the  Jonesboro  Trust  Company,  in  due 
course,  had  sold  to  Davis. 

Without  setting  up  in  detail  the  answer  of  Thorn  to 
the  cross-complaint  of  Davis,  it  in  substance  alleged  that 
the  note  for  $1,000  and  the  note  for  $950  were  barred  by 
the  statute  of  Ihnitations  of  five  years,  and  that  the  $1,500 
note  was  signed  by  Davis  as  surety 'without  the  authority 
and  consent  of  Thorn,  the  maker,  long  after  the  date  when 
the  note  was  executed  by  Thorn  and  his  wife  to  the  trust 
company  and  that  such  signature  was  an  unauthorized 
and  xmwarranted  act  on  the  part  of  Davis ;  that  the  pay- 
ment of  the  note  to  the  trust  company  by  Davis  was  there- 
fore voluntary  and  that  he  could  not  recover  on  same 
against  the  makers. 

The  testimony  is  substantially  as  follows : 

The  notes  executed  respectively  November  20,  1906, 
and  March  19,  1908,  each  bear  an  endorsement  showing 
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that  the  sum  of  $10  was  paid  on  each  note  on  November 
1,  1911.  The  appellants  contend  that  these  payments 
were  not  made  by  them,  and  that  the  endorsements  were 
therefore  not  valid. 

The  assistant  secretary  of  the  Jonesboro  Tmst  Com- 
pany testified  that  he  entered  the  endorsements  of  the 
payment  of  $10  on  each  of  the  notes ;  that  Thorn  and  Da- 
vis came  in  the  bank  and  explained  that  they  wanted  to 
make  a  payment  on  the  notes.  He  got  the  notes  and  the 
money.  Davis  was  keeping  the  notes  in  the  bank  at  the 
time.  Thotn  handed  witness  the  money,  and  witness  got 
the  impression  that  Thorn  got  the  money  from  Davis.  The 
purpose  of  the  payment,  as  he  gathered  from  what  was 
said  at  the  time,  was  to  keep  the  notes  from  running  out, 
from  being  barred  by  the  statute  of  limitations.  Witness ' 
recollection  was  that  ^  Thorn  said  that  he  borrowed  the 
money  to  make  this  payment  on  the  notes  from  Davis,  or 
else  Davis  said  he  would  loan  the  money  to  Thorn.  Wit- 
ness would  not  be  right  positive  that  the  date  of  Novem- 
ber 1, 1911,  was  the  correct  date,  but  was  reasonably  sure 
that  it  was  either  that  date  or  about  that  time.  The  lan- 
guage of  the  witness  on  this  point  is,  **My  impression 
now  is  that  the  date  is  correct,  but  I  have  no  way  of  fixing 
the  date  absolutely.  It  might  have  been  a  day  or  two, 
or  three  days  after  that. '  *  Again,  *  *  It  is  possible  it  might 
have  been  four  years  ago.  I  am  pretty  sure  it  was  only 
a  short  time  from  the  date  that  is  on  the  notes  there.  I 
handle  a  great  many  notes  at  the  bank  and  do  not  pretend 
to  charge  my  memory  with  the  actual  date  of  particular 
occurrences.** 

Davis  testified  concerning  these  payments,  in  sub- 
stance, as  follows:  That  he  called  Thorn's  attention  to 
the  notes  and  suggested  that  he  had  better  make  a  pay- 
ment on  them.  Thorn  said  that  he  would  like  to  pay  them 
ofif  but  did  not  have  the  money.  Davis  told  him  tiiat  he 
would  loan  him  the  money  to  go  in  the  bank  and  make  the 
payment  on  them.  They  went  in  the  bank,  and  Arm- 
strong, the  cashier,  got  the  notes.  As  they  were  walking 
from  the  door  to  the  window  Davis  gave  Thorn  the 
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Thorn  handed  it  to  the  cashier.    Davis  told  the  cashier 
that  he  would  loan  the  money  to  Thorn.   Davis  and  Thorn 
several  times  talked  about  the  notes  becoming  barred  if 
the  payment  was  not  made.    The  real  purpose  and  inten- 
tion on  the  part  of  Davis  and  Thorn  with  reference  to  the 
loan  of  the  $20  by  Davis  to  Thorn  on  the  occasion  men- 
tioned, and  tiie  payment  by  Thorn  on  the  notes  was  to  re- 
new the  notes,  that  is,  give  them  new  life,  to  keep  the  stat- 
utes of  limitations  from  running.    Witness  had  no  recol- 
lection of  other  than  the  date  that  appears  on  the  notes 
about  the  time  when  the  payments  were  made.    Witness 
did  not  instruct  the  cashier,  who  endorsed  the  payment  on 
the  notes,  to  date  the  payments  back,  and  did  not  hear 
Thorn  tell  him  to  do  so.    The  date,  November  1,  1911, 
was  the  correct  date  so  far  as  witness  knew. 

Thorn  testified  that  the  note  of  November  20,  1906, 
and  the  note  of  March  19, 1908,  had  never  been  renewed  or 
paid  in  any  way,  and  that  they  were  still  in  life  unless 
barred  by  the  statute  of  limitations.  He  never  paid  the 
$10  endorsed  on  each  of  the  notes.  He  explains  how  this 
took  place,  as  follows :  Davis  asked  witness  to  go  over 
to  the  bank  a  minute.  He  did  not  say  what  he  wanted 
and  witness  had  no  idea.  He  went  to  the  bank  teller's 
window  and  told  Mr.  Armstrong  to  hand  him  his  notes. 
Davis  said,  **You  haven't  got  any  money,  have  youf 
This  made  witness  a  little  angry,  and  he  stepped  back  a 
bit.  Davis  threw  two  bills  in  the  window.  Witness  did 
not  know  what  the  amount  was.  Witness  heard  the  cash- 
ier say,  **I  don't  believe  that  will  constitute  a  credit." 
Davis  said  it  would.  **The  pretended  credit  is  dated  No- 
vember 1, 1911.  I  just  had  cashed  this  check  here  at  the 
First  National  Bank  for  $242.  I  did  not  ask  Davis  to  let 
me  have  any  money  to  pay  on  the  notes."  Davis  and  wit- 
ness went  to  the  bank  on  June  5,  1914,  and  there  never 
was  any  other  time  when  witness  went  there  with  Davis. 
John  Bussell  Lane  testified  that  there  was  a  notation 
on  the  mortgage  record  showing  the  mortgage  from 
Thorn  to  Davis,  as  follows:  **The  within  mortgage  is 
credited  with  $10,  November  1, 1911,"  signed  **C.  H.  Da- 
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vis,  A.  B.  Lane,  derk,  hj  John  E.  Lane,  depnfy/*  Wit- 
ness was  present  at  the  time  the  writing  was  done  and 
Davis  requested  the  notation  to  be  made  this  way.  Wit- 
ness thought  the  notation  was  placed  there  some  time  in 
June,  1914.  Davis  said  that  $10  had  been  paid  along  in 
November,  and  he  made  the  entry  on  the  record  to  cor- 
respond with  what  he  said  was  the  date  of  the  payment 
of  the  money. 

The  court  found  that  Thorn  had  paid  the  $10  on  the 
$950  note  of  November  1, 1911 ;  also  that  on  the  same  date 
he  paid  the  sum  of  $10  on  the  $1,000  note. 

The  finding  of  the  chancellor  is  sustained  by  the  pre- 
ponderance of  the  evidence.  The  testimony  of  the  cash- 
ier and  of  Davis  to  the  effect  that  the  payment  was  made 
by  Thorn  November  1, 1911,  under  the  circumstances  de- 
tailed by  them,  is  not  overcome  by  the  testimony  of  Thorn 
to  the  contrmy,  nor  by  the  testimony  of  the  clerk  showing 
that  under  the  direction  of  Davis  he  entered  onf  the  mar- 
gin of  the  record  of  the  mortgages  a  credit  for  $10  as  of 
November  1,  1911,  but  that  these  entries  were  not  made 
until  some  time  in  the  summer  of  1914.  The  clerk  testified 
that  Davis  at  the  time  he  requested  him  to  enter  this  no- 
tation said  that  the  payn^ents  had  been  made  along  in 
November,  and  that  the  entry  was  made  on  the  record 
^'to  correspond  with  what  Davis  said  was  the  date  of  the 
payment  of  the  money."  This  tends  to  show  that  Davis 
had  neglected  to  enter  the  credits  on  the  margin  of  the 
record  of  the  mortgages  on  the  date  when  the  payments 
were  made,  but  it  does  not  contradict  the  testimony  of  Da- 
vis to  the  efifect  that  the  payments  were  in  fact  made  No- 
vember 1,  1911,  the  date  appearing  on  the  notes.  The 
notes  respectively  for  $950  and  $1,000  are  therefore  not 
barred  by  the  statute  of  limitations. 

Concerning  the  alleged  unauthorized  alteration  of  the 
$1,500  note,  Armstrong  testified  that  this  $1,500  note  was 
executed  in  collection  of  a  previous  note  of  Thornton  upon 
which  Davis  was  surety.  The  $1,500  note  was  executed 
to  the  trust  company  by  Thornton,  but  there  was  never 
any  agreement  entered  into  with  Thornton  or  Davis  that 
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Davis  shotQd  be  released  upon  any  of  the  indebtedness. 
Tli^tness*  understanding  was  that  Davis  would  endorse 
the  Thorn  note  as  surety.  Witness  thought  that  not  over 
a  week  elapsed  after  Thorn  signed  the  note  before  Davis 
came  in  and  signed  it. 

Davis  testified  that  he  was  not  at  the  bank  when 
Thorn  signed  the  $1,500  note,  and  did  not  remember  how 
long  it  was  after  the  date  of  the  note  before  witness 
signed  it.  His  understanding  was  that  the  $1,500  note 
took  up  other  notes  of  Thorn  that  witness  had  signed  as 
surety.  The  bank  had  never  entered  into  any  agreement 
that  witness  was  to  be  released  from  the  indebtedness. 
Hie  $1,500  note  was  merely  a  renewal  of  the  old  obliga- 
tion upon  which  witness  was  surety  and  to  the  same  ex- 
tent of  the  $1,500  note. 

The  secretary  of  the  trust  company,  who  wrote  the 
$1,500  note,  said  that  he  did  not  presume  there  was  any 
agreement  on  the  part  of  the  trust  company  that  Davis* 
personal  obligation  on  the  indebtedness  should  be  re- 
leased. Davis  and  Thorn  did  not  sign  the  note  at  the 
same  time.  The  $1,500  note  was  given  in  payment  of  an- 
other note  of  Thorn  to  the  trust  company  which  Davis 
had  signed  as  surety. 

Thorn  testified  concerning  the  $1,500  note  as  follows : 
**He  (Davis)  never  spoke  to  me  about  any  of  these  notes 
except  the  $1,500  note  payable  to  the  Jonesboro  Trust 
Company.  This  note  has  been  renewed  once  or  twice. 
Davis  told  me  that  they  were  cutting  up  about  that  note 
at  the  bank,  and  I  said  that  I  would  see  what  I  could  do 
about  it  I  went  dovm  to  Mr.  Mason  and  asked  if  they 
would  renew  this  note  and  take  the  mortgage  themselves, 
that  is,  let  me  make  the  mortgage  direct  to  the  bank,  in- 
stead of  to  Davis  as  security.  The  note  I  signed  was 
dated  December  31,  1913,  and  made  in  the  bank  at  the 
time.  I  did  not  know  that  Mr.  Davis'  name  was  on  this 
note  until  some  time  in  December,  1914.  I  did  not  ask 
him  to  go  to  the  bank  and  pay  any  portion  of  this  debt. 
I  did  not  know  he  had  taken  up  this  note  until  Mr.  Lamb 
showed  it  to  me.  * '   He  further  testified  that  when  he  gave 
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the  $1,500  note  to  the  bank  the  bank  did  not  say  that  it 
intended  not  to  have  Davis  on  it  as  surety.  It  was  wit- 
ness* idea  to  get  Davis  off  of  it.  **It  wasn't  proper  for 
Davis  to  sign  it  because  I  carried  him  this  note  and  tore 
his  name  off  and  handed  it  to  him.  He  couldn't  have 
thought  he  was  a  surety  on  it  when  I  gave  him  his  signa- 
ture. I  got  the  old  note  with  Davis'  name  on  it  on  the 
31st  of  December,  1913,  the  same  day  as  the  renewal  note 
for  $1,500  was  made  to  the  bank  without  Mr.  Davis'  name 
on  it.  It  was  a  few  days  after  that  that  I  showed  Mr. 
Davis  the  old  note  with  his  signature  off  of  it  and  he 
didn't  say  anything  about  signing  any  notes  for  me." 

From  the  above  testimony  it  clearly  appears  that 
Thorn  executed  the  $1,500  note  in  payment  of  prior  in- 
debtedness to  the  trust  company  on  which  Davis  was  his 
surety,  and  that  there  was  no  intention  upon  the  part  of 
the  trust  company  to  release  Davis  as  surety  on  this  in- 
debtedness, and  the  note  was  manifestly  signed  by  him  as 
surety  in  recognition  of  his  obligation  as  such  on  the  notes 
which  the  $1,500  note  was  given  to  pay.  Even  though  this 
may  have  been  done  without  the  knowledge  or  request  of 
Thorn,  it  did  not  in  any  manner  affect  the  liability  of 
Thorn  to  the  trust  company  on  the  note. 

In  Mersman  v.  Werges,  112  U.  S.  139, 142,  it  is  said: 
''Where  the  signature  added,  although  in  form  that  of  a 
joint  promisor,  is  in  fact  that  of  a  surety  or  guarantor 
only,  the  original  maker  is,  as  between  himself  and  the 
surety  exclusively  liable  for  the  whole  amount,  and  his 
ultimate  liability  to  pay  that  amount  is  neither  increased 
nor  diminished;  and,  according  to  the  general  current  of 
the  American  authorities,  the  addition  of  the  name  of  a 
surety,  whether  before  or  after  the  first  negotiation  of  the 
note,  is  not  such  an  alteration  as  discharges  the  maker.'' 
The  authorities  to  this  effect  are  collated  in  2  C.  J.,  p. 
1219,  n.  1.  See,  also,  1  E.  C.  L.  982;  MUler  v.  Finley,  26 
Mich.  249.  This  is  well  settled  by  our  own  court,  as  well 
as  the  authorities  generally. 

Of  course,  any  material  unauthorized  alteration  that 
affects  the  liability  of  the  maker  of  the  note,  by  increas- 
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ing  or  decreasing  the  same,  would  invalidate  the  con- 
tract. See  Overton  v.  Matthews,  35  Ark.  147,  and  other 
cases  cited  in  appellant's  brief. 

But  such  is  not  the  case  here.  The  signing  of  the 
$1,500  note  by  Davis  did  not  change  the  contract  of  appel- 
lant Thorn  to  the  trust  company  in  any  essential  particu- 
lar. It  neither  increased  nor  diminished  his  liability  as 
the  maker  of  the  note. 

It  was  held  in  Ryan  v.  Springfield  First  National 
Bank,  148  HI.  349,  that  *'the  effect  of  an  alteration  in  a 
written  instrument  depends  upon  the  nature  of  the  al- 
teration, and  the  person  by  whom  and  the  intention  with 
which  it  was  made.  If  neither  the  rights  nor  the  inter- 
ests, duties  or  obligations  of  either  of  the  parties  are  in 
any  manner  changed,  an  alteration  may  be  considered  as 
immaterial/* 

The  decree  is  therefore  correct,  and  is,  in  all  things, 
affirmed. 


Sims  v.  State. 
Opinion  delivered  November  12, 1917. 

1.  Bribery — sole  Gun.T  of  bribe-taker. — Under  Kirby's  Digest,  { 

1602,  the  gruilt  of  a  bribe-taker  depends  solely  upon  his  own  cor- 
rupt intention,  and  the  defendant  can  not  escape  conviction  upon 
the  ground  that  the  bribe-giver  had  no  criminal  intent. 

2.  Criminal  law — bribery — proof  of  conspiracy. — In  the  prosecu- 
tion of  a  State  senator  for  the  crime  of  bribe-taking,  held,  the 
testimony  warranted  the  submission  to  the  jury,  of  the  question 
of  a  conspiracy.  A  conspiracy  need  not  be  proved  by  positive 
testimony,  but  may  be  established  by  circumstances. 

3.  Bribery — proof  of  conspiracy. — In  a  prosecution  for  the  crime 
of  bribe-taking,  where  a  conspiracy  existed  among  certain  legis- 
lators and  others  to  introduce  certain  bills,  for  the  purpose  of  get- 
ting money  from  persons  interested  in  the  bills,  it  is  proper  for  the 
jury  to  consider  that  fact  in  determining  the  guilt  or  innocence 
of  the  accused,  and  it  is  also  proper  for  the  jury  to  consider  any 
of  the  statements  of  the  participants  in  the  conspiracy  made 
during  its  progress. 

4.  Bribery — state  legislator — intent. — In  the  prosecution  of  a 
State  legislator  for  taking  a  bribe,  the  consideration  for  which 
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was  that  he  '"would  loll  a  bill  on  the  floor  of  the  Senate*"  proof 
that  the  accused  was  himself  opposed  to  the  bill,  is  no  defense^ 
where  the  proof  showed  that  he  accepted  the  bribe* 

5.  Bribery — state  legislator— receipt  of  money. — Defendant  was 
accused  of  receiving  a  bribe,  in  return  for  which  he  was  to  "kill 
a  certain  bill,  pending  in  the  Senate/'  the  evidence  showed  that 
defendant  and  another  senator  B.  recdved  certain  sums  of  money 
from  one  M.  in  a  daric  alley  in  the  city  of  Little  Bock.  H0ld, 
that  it  was  immaterial  whether  the  money  was  handed  by  M. 
directly  to  defendant  or  was  first  handed  to  B.  and  by  B.  handed 
to  defendant. 

6.  Bribery — state  legislator — ^taking  a  bill  beyond  the  juris- 
diction OP  THE  legislature. — The  acceptance  of  money  by  a 
State  senator  for  the  purpose  of  inducing  him  to  turn  a  bill  over 
to  an  interested  party  to  take  beyond  the  jurisdiction  of  tha 
Senate,  constitutes  bribery. 

7.  Appeal  and  error— multiplication  of  instructions^— The  trial 
court  is  not  required  to  multiply  instructions  upon  the  same 
point 

Appeal  from  Pulaski  Circuit  Court,  First  Division; 
Robert  J.  Lea,  Judge ;  affirmed. 

Joe  T.  Robinson,  Thos.  C.  Trimble,  Jr.,  and  Ross 
Williams,  for  appellant. 

1.  The  court  erroneously  construed  the  statute  un- 
der which  defendant  was  indicted  in  holding  that  the  in- 
tent of  the  giver  was  wholly  immaterial  and  so  instruct- 
ing the  jury.  Kirby's  Digest,  §  1602;  65  HI.  58;  47  La. 
Ann.  977;  23  Col.  300;  47  Pac.  375;  18  Col.  373;  38  Mich. 
313. 

2.  The  instruction  No.  10  as  to  conspiracy  was  not 
justified  by  the  evidence  and  was  prejudicial.  87  Ark. 
34;  95/^.460. 

3.  No.  11  was  confusing  and  calculated  to  mislead. 

4.  It  was  error  to  instruct  the  jury  that  it  was  im- 
material whether  the  money  was  given  to  defendant  by 
McGraw  or  Burgess  as  was  done  in  No.  14,  and  No.  18 
was  upon  the  weight  of  evidence.  171  Mo.  1 ;  2  Phillip- 
ine,  616;  Hines,  Par.  Prec,  vol.  4,  §  §  3470-4-5;  Cushing, 
Law  of  Leg.  Ass.,  par.  2396. 
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5.  It  was  error  to  refuse  No.  10,  asked  by  defend- 
anty  tJiat  a  corrupt  intent  was  essential. 

6.  The  argument  of  the  prosecuting  attorney  was 
unfair  and  prejudicial.  2  E.  C.  L.  416;  31  Tex.  Cr.  530; 
48  L.  E.  A.  641,  and  note;  22  Ga.  211;  70  Ark.  306;  75  Id. 
210;  72 Id.  138;  58  Id.  353;  110  Ala.  48;  54  Vt.  83;.46  L.  E. 
A.  641-2,  notes  and  cases  cited. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
CampheU,  Assistant,  for  appellee;  M.  E.  Dv/naway  and 
Lewis  Rhoton,  of  counsel. 

1.  The  court  properly  construed  the  statute  (act 
210,  Acts  1909,  Kirby's  Digest,  §  1602).  It  is  declaratory 
of  the  common  law.  29  Ark.  299;  1  Eussell  on  Crimes, 
154. 

The  gist  of  the  crime  is  the  guilty  intent  of  the  bribe- 
taker. 47  La;  Ann.  996-7;  135  Mass.  530;  4  E.  C.  L.  178, 
§  5;  9  C.  J.  404,  §  4;  84  Pac.  364;  73  Minn.  150-9;  70  Tex. 
Cr.  634.  The  intent  of  the  giver  was  immaterial,  and  it 
was  not  error  to  so  hold.  Cases  supra;  47  La.  Ann.  977, 
996. 

2.  Instruction  12  correctly  states  the  law.  105  Mich. 
80;  99  N.  E.  1125;  86  N.  J.  L.  525;  158  S.  W.  288;  8  E.  C. 
L.  128,  §  105 ;  156  U.  S.  604 ;  165  Id.  300 ;  86  N.  J.  L.  525. 

3.  The  evidence  justified  the  giving  of  instruction 
No.  10  as  to  conspiracy.  77  Ark.  444;  105  Id.  72;  81  Id. 
173. 

4.  There  was  no  error  in  giving  No.  11.  It  was  not 
made  a  ground  in  the  motion  for  new  trial.  80  Ark.  345 ; 
95  Id.  363;  101  Id.  120.    Nor  is  there  error  in  No.  14. 

5.  There  was  no  error  in  giving  No.  18.  The  objec- 
tions are  not  well  founded.  Const.,  art.  5,  §  22 ;  72  Ark. 
565.  But  if  error,  it  was  not  prejudicial.  Kirby 's  Digest, 
^  §  2605,  2619. 

6.  It  was  not  error  to  refuse  No.  10,  asked  by  de- 
fendant. It  was  conflicting.  102  Ark.  627 ;  95  Zd.  506 ;  89 
Id.  213;  94  Id.  202;  83  Id.  202;  92  Id.  71;  94  Id.  511;  97 
Id.  180.    The  principle  of  law  had  been  fully  covered  by 


Digitized  by  VjOOQIC 


188.  Sims  v.  State.  [131 

No.  3,  and  courts  are  not  required  to  duplicate  instruc- 
tions.   103  Ark.  352 ;  101  Id.  120. 

7.  The  remarks  of  the  prosecuting  attorney  were 
withdrawn.  They  were  provoked  by  objectionable  argu- 
ment on  the  part  of  counsel  for  defendant.  75  Ark.  350 ; 
93  Id.  66,  581.  The  jury  were  properly  admonished.  65 
Ark.  475;  75  Id.  246;  67  Id.  365;  82  Id.  64;  84  Id.  16;  88 
Id.  602 ;  105  Id.  608 ;  84  Id.  131,  and  many  others. 

McCULLOCH,  C.  J.  Appellant  Sims  was  a  senator 
in  the  General  Assembly  of  Arkansas,  which  convened  in 
regular  session  in  January,  1917,  and  he  is  charged  with 
the  crime  of  bribery,  alleged  to  have  been  committed  by 
accepting  from  one  John  E.  McGraw  the  sum  of  $900  to 
influence  his  official  action  with  respect  to  a  bill  then  pend- 
ing in  the  Senate,  designated  as  Senate  Bill  No.  302,  pro- 
viding for  the  regulation  and  taxation  of  trading  stamps 
or  coupons. 

A  demurrer  to  the  indictment  was  presented  on  the 
ground  that  it  was  not  alleged  that  McGraw  paid  the 
money  to  appellant  with  the  corrupt  intent  to  influence 
the  action  of  the  latter  on  the  pending  bill.  The  court 
overruled  the  demurrer,  and  in  submitting  the  case  to 
the  jury  gave  instructions  to  the  effect  that  in  determin- 
ing the  guilt  or  innocence  of  the  defendant  it  was  immate- 
rial whether  or  not  McGraw  paid  the  money  with  the  cor- 
rupt intention  to  influence  appellant's  official  conduct. 
The  court  told  the  jury  that  '*the  whole  question  being 
what  was  the  intention  and  motive  of  the  defendant  in  re- 
ceiving said  money,  if  you  find  from  the  evidence  that  he 
did  receive  it. ' '  The  evidence  is  undisputed  that  McGraw 
did  not  pay  the  money  with  intent  to  influence  appellant's 
official  conduct,  but,  on  the  contrary,  McGraw  was  a  de- 
tective brought  here  by  the  prosecuting  attorney  to  dis- 
cover the  operations  of  corrupt  members  of  the  General 
Assembly,  or  those  believed  to  be  corrupt,  and  that  his 
offer  to  appellant  and  the  payment  of  the  money  was  a 
part  of  his  plan  to  entrap  appellant  and  bring  to  light 
corrupt  practices  on  his  part.    McGraw  passed  under  the 
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assumed  name  of  McGarvey.  On  the  other  hand,  the 
proof  adduced  by  the  State  was  sufficient  to  show  that  ap- 
pellant accepted  and  received  the  sum  of  money  named 
for  the  purpose  of  injfluencing  his  official  conduct  with 
respect  to  the  bill  mentioned  in  the  indictment,  which  was 
then  pending  before  the  Senate. 

(1)  The  question  then  is  squarely  presented 
whether,  under  the  statutes  of  this  State,  the  guilt  of  a 
bribe-taker  depends  solely  upon  his  own  corrupt  intention, 
or  whether  it  is  an  essential  element  of  his  guilt  that  the 
bribe-giver  should  also  have  acted  with  a  guilty  intention 
of  influencing  official  action  in  giving  the  bribe.  The  rule 
at  common  law  was  that  either  the  bribe-giver  or  the 
bribe-taker  was  indictable  for  bribery  upon  his  own  guilty 
participation  in  the  transaction  regardless  of  the  corrupt 
intention  of  the  other.  1  Russell  on  The  Law  of  Crimes 
(7  Div.),  p.  627;  3  Wharton's  Criminal  Law,  ^  2215;  9 
Corpus  Juris,  p.  404;  4  Ruling  Case  Law,  p.  178. 

Does  the  statute  of  this  State  on  the  subject  change 
the  common  law  definition!  The  statute  is,  as  far  as  ap- 
plicable to  the  present  case,  correctly  epitomized  by  coun- 
sel for  appellant  in  their  brief  as  follows : 

**If  any  person  shall,  directly  or  indirectly,  promise 
or  offer  to  give,  or  cause  to  be  promised,  offered  or 
given,  any  money  *  *  *  to  any  member  of  the  General  As- 
sembly of  the  State  of  Arkansas,  after  his  election  as  such 
member,  *  *  *  with  intent  to  influence  his  vote  or  decision 
on  any  question,  matter,  cause  or  proceeding  which  may 
then  be  pending  or  may  by  law  *  *  *  be  brought  before 
him  in  his  official  capacity  *  *  *  and  shall  be  convicted 
thereof,  such  person  so  offering,  promising  or  giving  *  *  * 
any  such  money,  *  *  *  and  the  member  *  *  *  who  shall  in 
any  wise  accept  or  receive  the  same  or  any  part  thereof, 
shall  be  liable  to  indictment.*'    Kirby's  Digest,  §  1602. 

The  statute  applies  to  all  public  officers  and  persons 
performing  public  functions  under  the  laws  of  the  State 
where  a  bribe  is  given  or  received  to  influence  their  offi- 
cial conduct.    State  v.  Bunch,  119  Ark.  219. 
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It  is  argaed  that  the  use  of  the  word  **and'*  in  join- 
ing the  bribe-receiving  official  with  the  bribe-giver  neces- 
sarily makes  the  guilt  of  the  former  depend  upon  the 
guilty  intention  of  the  latter.  We  think  that  that  is  not  a 
reasonable  interpretation  of  the  statute,  and  that  it  would 
lead  to  illogical  results.  For  instance,  if  that  interpreta- 
tion were  correct,  then  an  official  by  receiving  money 
might  be  guilty  of  a  crime  without  any  guilty  intention 
or  actual  participation  in  the  guilt  of  the  bribe-giver, 
whereas  the  obvious  purpose  of  the  lawmakers  in  fram- 
ing this  statute  was  to  follow  the  common  law  rule  and 
to  make  either  of  the  parties  to  such  a  transaction  guilty 
who  gives  or  receives  money  to  influence  official  action  re- 
gardless of  the  intention  of  the  other  in  giving  or  receiv- 
ing the  money.  Similar  statutes  in  other  States  have  been 
so  construed.  In  the  State  of  Massachusetts  the  statute 
on  the  subject  of  bribery  is  similar  to  the  statute  in  this 
State,  but  the  guilt  of  the  bribe-giver  and  of  the  bribe- 
taker is  declared  in  separate  sections.  The  Massachu- 
setts court,  in  construing  the  statute,  held  that  the  guilt 
of  each  party  to  the  transaction  depended  upon  his  own 
guilty  intention.  Commonwealth  v.  Murray,  135  Mass. 
530.  The  California  statute  is  also  similar,  except  that  it, 
too,  defines  the  offense  of  the  respective  participants  in 
different  sections,  and  the  appellate  court  of  that  State 
held  that  **the  guilt  of  a  State  senator  receiving  a  bribe 
on  the  understanding  that  his  official  conduct  should  be 
influenced  thereby  is  not  affected  by  the  absence  of  intent 
to  bribe  on  the  part  of  the  persons  furnishing  the  money 
which  was  paid  to  him.'*  People  v.  Bunkers,  2  Cal.  App. 
197,  84  Pac.  364.  The  Louisiana  statute  is  almost  iden- 
tical with  our  statute  on  this  subject,  and  the  Supreme 
Court  of  that  State  decided  that  an  official  who  accepted 
a  bribe  was  guilty  where  there  was  no  guilty  intention  on 
the  part  of  the  giver.  State  v.  Dudoussat,  47  La.  Ann. 
977.  Our  conclusion,  therefore,  is  that  the  indictment 
was  sufficient  in  charging  the  guilty  intention  of  appellant 
without  also  alleging  an  intention  on  the  part  of  McGraw 
to  influence  appellant's  official  action.    The  court  was  cor- 
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rect  in  so  inetructing  the  jury.  Since  the  statute  de- 
nounces the  act  of  a  public  oflScial  in  receiving  a  bribe  for 
the  purpose  of  affecting  his  official  conduct  it  is  no  de- 
fens.e  that  the  bribe  was  given  solely  for  the  purpose  of 
entrapping  him  and  exposing  his  guilt. 

It  is  contended  that  one  of  the  instructions  given  by 
the  court  (No.  12)  told  the  jury  in  substance  that  appel- 
lant might  be  found  guilty  if  neither  the  giver  nor  the  re- 
ceiver of  the  bribe  had  a  corrupt  intention,  but  we  do  not 
think  the  instruction  bears  that  interpretation.  Instruc- 
tion No.  12  relates  entirely  to  the  subject  of  the  absence 
of  guilty  intention  on  the  part  of  McGraw,  and  when  read 
in  connection  with  the  other  instructions  given  by  the 
court  telling  the  jury  that  the  case  turned  upon  the  **  in- 
tention and  motive  of  defendant  in  receiving  said  money,'* 
it  can  not  be  said  that  it  permitted  the  jury  to  find  appel- 
lant guilty  even  though  he  had  no  corrupt  intention  in  re- 
ceiving the  money. 

Error  of  the  court  is  assigned  in  giving  instruction 
No.  10,  which  reads  as  follows : 

**You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  and  other  senators,  and  other 
persons  had  entered  into  a  conspiracy  and  agreement  to 
introduce  and  have  introduced  in  the  Senate,  bills  for  the 
purpose  of  inducing  and  forcing  money  to  be  paid  for 
their  passage  or  defeat,  then  it  is  proper  for  you  to  take 
this  fact  into  consideration  in  determining  the  guilt  or 
innocence  of  the  defendant,  and  it  is  proper  for  you  to 
consider  evidence  of  any  statements  made  by  any  of  the 
persons  connected  with  such  agreement  and  conspiracy, 
if  any  during  the  existence  of  such  agreement  and  con- 
spiracy.'* 

(2-3)  The  contention  is  that  there  was  no  evidence 
to  support  the  theory  that  appellant  entered  into  a  con- 
spiracy with  others  to  introduce  bills  for  the  purpose  of 
extorting  money  from  interested  parties  to  have  them  de- 
feated. The  evidence  adduced  by  the  State  tended  to 
show  that  one  Powell  occupied  a  room  at  one  of  the  lead- 
ing hotels  in  the  city  during  the  session  of  the  Legisla- 
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ture,  to  which  several  senators  habitually  resorted ;  that 
Powell  prepared  bills  known  as  ** revenue-raisers,'*  mean- 
ing bills  that  were  intended  to  be  used  in  extorting  money 
from  interested  parties,  and  had  them  introduced  for  that 
purpose,  and  that  appellant  was  present  in  Powell's  room 
with  certain  other  senators  when  this  particular  bill  was 
handed  to  a  senator  to  be  introduced,  and  that  it  was  in- 
tended as  one  of  the  bills  to  be  used  in  extorting  money 
from  others.  Burgess,  another  Senator,  who  is  also  un- 
der indictment  for  receiving  money  from  McGraw  at  the 
time  appellant  is  charged  with  receiving  the  bribe,  testi- 
fied that  he  went  to  Powell's  room  with  appellant  and 
found  numerous  Senators  there,  three  or  four  of  whom 
he  mentioned  in  his  testimony  by  name,  and  that  Powell 
discussed  there  with  the  Senators  present,  including  ap- 
pellant, these  various  bills  that  were  intended  **to  raise 
revenue."  Powell  handed  over  to  one  of  the  Senators  a 
bill  which  he  declared,  according  to  the  testimony  of  Bur- 
gess, was  *'the  bill  that  would  bring  the  persimmons 
down."  Powell  handed  this  particular  bill,  that  is  to  say, 
the  one  concerning  which  appellant  is  alleged  to  have  been 
bribed,  to  Burgess,  who  agreed  to  introduce  it,  and  who 
did  in  fact  subsequently  introduce  it  in  the  Senate.  Bur- 
gess testified  that  the  conversation  between  Powell  and 
the  other  Senators  was  carried  on  in  the  presence  of  ap- 
pellant. In  fact,  it  is  fairly  inferable  from  the  testimony 
of  Burgess  that  appellant  was  one  of  the  participants  in 
the  conference  between  Powell  and  the  Senators  concern- 
ing the  introduction  of  the  bills  for  the  wrongful  pur- 
poses mentioned  above.  In  response  to  a  direct  question 
whether  or  not  appellant  was  present  when  the  conversa- 
tion took  place,  Burgess  replied  that  he  was,  and  in  re- 
sponse to  another  question  the  witness  stated  that  appel- 
lant was  present  when  Powell  made  the  statement  con- 
cerning the  bill  that  was  to  *' bring  the  persimmons 
down."  The  testimony  warranted  the  submission  of  the 
question  of  conspiracy,  which  need  not  be  proved  by  posi- 
tive testimony,  but  may  be  established  by  circumstances. 
Chapline  v.  State,  77  Ark.  444;  Butt  v.  State,  81  Ark.  173, 
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If  the  conspiracy  existed,  it  was  proper,  as  stated  by  the 
court  in  the  instructions,  for  the  jury  to  consider  that  fact 
in  determining  the  guilt  or  innocence  of  appellant,  and  it 
was  also  proper  for  them  to  consider  any  of  the  state- 
ments of  the  participants  in  the  conspiracy  made  during 
its  progress,  for  if  the  testimony  adduced  by  the  State 
be  accepted  as  true,  appellant  entered  into  the  fraudulent 
design  of  introducing  bills  in  the  Legislature  to  use  in 
extorting  money  from  interested  parties,  and  that  the 
transaction  now  under  consideration  occurred  pursuant 
to  that  design.  Bill  No.  302  was  introduced  by  Senator 
Burgess,  and  was  referred  to  a  committee,  of  which  appel- 
lant was  chairman.  The  committee  reported  the  bill  back 
to  the  Senate  with  the  recommendation  that  it  not  pass, 
and  while  that  was  the  status  of  the  bill  the  evidence 
shows  that  McGraw  approached  appellant  and  offered 
him  money  to  kill  the  bill  on  the  floor  of  the  Senate,  which 
offer  appellant  and  Burgess  both  accepted.  The  money 
was  paid  over  to  Burgess  and  Sims  by  McGraw,  accord- 
ing to  the  testimony,  at  night  in  an  alleyway  near  the 
business  portion  of  the  city  of  Little  Eock.  A  package 
containing  $1,000  was  delivered  to  Burgess  and  another 
package  containing  $900  was  handed  to  appellant,  Mc- 
Graw having  previously  handed  him  $100.  Appellant  de- 
nied that  he  accepted  any  money  or  agreed  to  do  so,  but 
the  State's  version  of  the  matter  has  been  accepted  by  the 
jury  and  the  evidence  was  sufficient  to  justify  that  con- 
dnsion. 

(4)  Another  instruction  (No.  11)  was  objected  to  on 
the  ground  that  it  constituted  an  instruction  on  the  weight 
of  the  evidence  by  singling  out  one  of  the  circumstances 
and  presenting  it  to  the  jury  separately.  We  have  held 
that  it  is  not  good  practice  to  single  out  a  particular  cir- 
cumstance in  an  instruction  to  a  jury,  but  that  it  does  not 
constitute  reversible  error  for  the  court  to  do  so.  Hague 
V.  State,  93  Ark.  316.  The  instruction  in  question  is  in  no 
sense  one  upon  the  weight  of  the  evidence,  but  it  merely 
states,  in  effect,  the  proposition  of  law  that  the  fact  that 
appellant  claimed  to  be  opposed  to  the  bill  in  question  did 
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not  constitute  a  defense  to  the  charge  of  bribery  if  he  re- 
ceived the  money  for  the  purpose  of  being  influenced  as 
to  his  vote  or  decision  in  any  way  affecting  the  bill.  That 
is  a  correct  statement  of  the  law.  The  fact  that  appellant 
had  declared  himself  to  be  opposed  to  the  bill  might  be 
considered  as  a  circumstance  tending  to  rebut  the  conten- 
tion that  he  accepted  a  bribe,  but  if  the  proof  shows  that 
he  did  in  fact  accept  a  bribe,  then  it  constitutes  no  de- 
fense that  he  had  previously  set  himself  up  as  being  op- 
posed to  the  bill. 

(5)  Again  it  is  contended  that  the  court  erred  in 
giving  the  following  instruction : 

**No.  14.  You  are  instructed  that  if  you  find  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant received  money  as  charged  in  the  indictment,  it  is 
wholly  immaterial  whether  the  money  was  handed  directly 
to  the  defendant  by  the  said  John  E.  McGraw,  or  was 
handed  to  the  witness  Burgess,  and  was  by  Burgess 
handed  to  the  defendant.*' 

The  evidence  adduced  by  the  State  was  suflScient  to 
show  that  the  money  was  paid  by  McGraw  directly  to  ap- 
pellant, but  the  testimony  shows  that  McGraw,  Burgess 
and  appellant  were  together  in  the  alley,  and  that  the 
money  came  from  McGraw,  and  it  was  correct  to  say,  as 
stated  in  the  instruction,  that  it  was  immaterial  whether 
the  money  was  handed  by  McGraw  directly  to  appellant 
or  was  first  handed  to  Burgess,  who  in  turn  handed  it  over 
to  appellant.  It  is  undisputed  that  if  there  was  any  money 
passed  at  all  it  came  from  McGraw,  and  that  if  Burgess 
handed  over  any  money  to  appellant  it  was  money  that 
had  been  handed  to  him  by  McGraw  in  appellant's  pres- 
ence. It  is  urged  in  the  same  connection  that  the  proof 
constituted  a  variance  from  the  allegations  in  the  indict- 
ment in  that  it  is  alleged  in  the  indictment  that  the  money 
was  paid  over  by  McGraw.  The  evidence  is  abundant, 
however,  to  show  that  McGraw  in  fact  handed  the  money 
directly  to  appellant,  but,  even  if  it  was  first  handed  to 
Burgess  by  McGraw  and  then  turned  over  to  appellant  by 
Burgess  in  McGraw 's  presence  it  would  not  constitute  a 
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variance  from  the  allegations  in  the  indictment.  The  only- 
real  issue  is  whether  or  not  appellant  received  the  money 
at  all.  He  denies  that  it  was  given  to  him,  but  on  the 
other  hand,  the  testimony  adduced  by  the  State  shows 
money  furnished  by  McGraw  was  in  fact  paid  over  to  him 
according  to  previous  agreement  to  influence  his  official 
act,  and  that  at  the  time  the  money  was  paid  he  delivered 
to  McGraw  the  original  bill,  which  he  had  procured  from 
the  secretary  of  the  Senate. 

(6)  Instruction  No.  18  was  objected  to  and  the  rul- 
ing of  the  court  in  giving  it  is  also  assigned  as  error.  It 
reads  as  follows : 

*' You  are  instructed  that  when  a  bill  has  been  intro- 
duced in  the  Senate  of  the  General  Assembly  and  has  been 
referred  to  a  committee  to  act  and  report  upon  it  and  the 
committee  has  acted  and  reported  upon  it,  that  it  do  or  do 
not  pass,  and  that  before  any  further  action  is  taken  the 
bill  is  extracted  from  the  Senate  and  placed  beyond  the 
control  of  the  Senate  or  any  of  its  officers,  it  makes  it  im- 
possible for  the  Senate  to  consider  such  bill  for  the  pur- 
pose of  either  passing  or  defeating  it." 

That  instruction  was  not  literally  correct  in  the  un- 
qualified statement  that  it  was  impossible  for  the  Senate 
to  consider  a  bill  ** either  passing  or  defeating  it"  after 
it  had  been  taken  from  the  Senate  and  placed  beyond  the 
control  of  any  of  its  officers.  This  instruction  was  based 
upon  testimony  which  showed  that  part  of  the  plan  was 
for  the  bill  to  be  turned  over  to  McGraw  so  that  he  could 
take  it  out  of  the  State  with  him.  The  Senate  would  not 
have  been  powerless,  under  those  circumstances,  to  pro- 
ceed further  with  the  consideration  of  the  bill,  for  a  legis- 
lative body  would  necessarily  be  clothed  with  power  under 
those  circumstances  to  restore  a  lost  or  stolen  bill.  It  is 
correct,  however,  to  say  that  after  the  bill  itself  had  been 
carried  beyond  the  reach  of  the  Senate  it  could  not  either 
defeat  it  or  pass  it  while  that  status  existed.  In  other 
words,  it  is  true  that  the  absence  of  the  bill  from  the  juris- 
diction of  the  Senate  constituted  an  obstacle  which  pre- 
vented further  action  on  it  until  it  could  be  restored,  or  a 
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copy  substituted,  and  that  the  acceptance  of  money  by  a 
Senator  for  the  purpose  of  inducing  him  to  turn  a  bill 
over  to  an  interested  party  to  take  beyond  the  jurisdic- 
tion of  the  Senate  constitutes  bribery.  The  instruction 
was,  therefore,  correct  only  to  the  extent  that  it  expressed 
that  idea  to  the  jury,  but,  though  it  was  incorrect  to  tell 
the  jury  further  that  that  disposition  of  the  bill  abso- 
lutely defeated  its  further  consideration,  it  could  not  have 
"had  any  prejudicial  effect.  The  important  thing  for  the 
jury  to  know  was  that  the  acceptance  of  money  by  appel- 
lant to  induce  him  to  extract  the  bill  from  the  Senate  and 
turn  it  over  to  McGraw  was  such  oflScial  misconduct  as 
would  constitute  bribery,  and  it  was  wholly  immaterial 
that  the  court  incorrectly  told  the  jury  that  that  would 
defeat  the  final  passage  of  the  bill. 

The  court  refused  to  give  the  following  instruction 
at  appellant *s  request: 

**Even  though  you  believe  from  the  evidence  that 
McGarvey  gave  defendant  nine  hundred  dollars,  or  any 
other  sum,  to  defeat  or  kill  the  bill.  No.  302,  in  the  com- 
mittee, and  further  find  that  it  had  already  been  defeated 
in  the  committee,  and  that  McGarvey  knew  at  the  time 
that  it  had  been  so  defeated,  and  was  not  thereafter  to  be 
acted  on  by  the  committee,  and  did  not  make  the  gift  with 
the  intent  to  influence  his  vote  or  decision,  and  that  de- 
fendant did  not  receive  it  or  accept  it  with  intent  that  it 
should  influence  his  vote  or  decision,  then  you  should  find 
the  defendant  not  guilty.'* 

(7)  The  instruction  is  conceded  to  be  poorly 
worded,  but  it  is  insisted  that  it  ought  to  have  been  given 
because  it  stated  the  one  essential  thing,  that  appellant 
could  not  be  found  guilty  if  he  did  not  receive  the  bribe 
with  intent  that  it  should  influence  his  oflScial  conduct. 
That  statement  of  the  law,  however,  was  fully  expressed 
to  the  jury  in  other  instructions  given  by  the  court.  In 
instruction  No.  3,  which  set  forth  in  detail  the  material 
allegations  of  the  indictment,  one  was  stated  to  be  that  the 
accused  must  have  received  the  money  **for  and  by  way 
of  a  bribe  to  influence  his  vote  or  decision  upon  a  certain 
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bill,  towit :  Senate  Bill  No.  302,  then  pending  in  the  Sen- 
ate ;'*  and  in  instruction  No.  5,  the  court  told  the  jury  that 
the  whole  question  of  the  case  was  **what  was  the  inten- 
tion and  motive  of  the  defendant  in  receiving  said  money, 
if  you  find  from  the  evidence  that  he  did  receive  it.'*  It 
was  unnecessary  for  the  court  to  multiply  instructions, 
and  this  particular  instruction  might  have  misled  the  jury 
into  the  belief  that  appellant  was  not  guilty  of  accepting 
the  bribe  merely  because  he  had  previously  opposed  the 
bill  in  the  conmiittee  and  had  reported  it  adversely. 

Tlie  last  assignment  of  error  relates  to  improper  ar- 
gument of  the  prosecuting  attorney,  but  it  appears  from 
the  record  that  the  prosecuting  attorney  withdrew  the 
improper  remarks  and  that  the  trial  judge  very  emphat- 
ically admonished  the  jury  to  pay  no  attention  to  those 
remarks.  It  can  not  be  said  that  the  effect  of  the  remarks 
was  necessarily  so  harmful  that  no  action  of  the  court 
could  eradicate  the  same.  We  must  assume  that  the  jury 
heeded  the  emphatic  admonition  of  the  court  and  disre- 
garded the  improper  remarks  of  counsel,  and  considered 
the  case  solely  upon  the  testimony  and  the  instructions 
of  law  given  by  the  court 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  conviction  is,  therefore,  affirmed. 


Vaughan  v.  Hinkle. 

Opinion  delivered  November  12,  1917. 

Appeal  and  error — ^directed  verdict. — In  testing  the  correctness 
of  a  directed  verdict,  the  testimony  will  be  given  its  strongest 
probative  force  in  favor  of  the  appellant,  and  the  cause  will  be 
reversed  where  the  facts,  when  so  viewed,  present  an  issue 
which  should  have  been  submitted  to  jury. 

PRmCn*AL  AND  AGENT — PROOF   OF  RELATIONSHIP. — ^Appellant   Sold 

cattle  to  C.  and  L.,  believing  that  C.  and  L.  represented  appellee 
in  the  transaction.  Held,  while  the  agency  of  C.  and  L.  for  ap- 
pellee could  not  be  established  by  declarations  and  representations 
made  by  C.  and  L.  to  appellant,  yet  appellant  could  show  by  the 
testimony  of  C.  and  L.  that  they  were  appellee's  agents,  and 
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that  they  had  the  authority  to  represent  the  appellee  in  tiie 
purchase  of  these  cattle. 

8.  Principal  and  agent — proof  of  relationship. — The  evidence 
held  sufficient  to  establish  the  relationship  of  principal  and 
agent  between  appellee  and  certain  parties  who  were  engaged 
in  the  purchase  of  cattle  for  appellee. 

4.  Contracts — sale  of  chattels — meeting  of  minds. — C.  and  L. 
agents  for  appellee  offered  to  purchase  certain  cattle  from  ap- 
pellant, paying  therefor  with  a  check  on  appellee's  account.  At 
the  request  of  C.  and  L.  appellant  'phoned  a  certain  bank  to 
ascertain  whether  the  check  drawn  by  C.  and  L.  would  be  hon- 
ored, and  upon  being  informed  that  it  would,  appellant  accepted 
the  check.  Held^  that  there  was  a  sufficient  meeting  of  the 
minds  of  the  parties  to  establish  a  contract  between  them. 

6.  Sales — rescission — jury  question. — ^Appellant  sold  certain  cat- 
tle to  appellee's  agent,  taking  a  check  in  payment.  Later  appel- 
lee told  appellant  that  he  doubted  if  he  could  handle  the  cattle, 
and  appellant  resumed  possession  of  the  same.  Held,  it  was  a 
question  of  fact,  whether  the  contract  was  rescinded  by  the  con- 
duct of  the  parties. 

6.  Sales — mortgaged  chattel. — The  sale  of  a  chattel  subject  to 
mortgage  is  not  invalid,  although  the  purchaser  knows  nothing 
of  the  mortgage,  where  the  mortgagee  has  given  the  mortgagor 
express  permission  to  make  the  sale. 

7.  Sales — breach  of  contract — bright  of  seller  to  impound. — 
Where  the  purchaser  of  chattels  fails  to  pay  the  purchase  price, 
where  the  sale  is  complete  and  the  purchaser  is  in  possession, 
the  seller  may,  without  giving  bond,  have  the  chattels  impounded, 
pending  an  action  for  the  purchase  price. 

Appeal  from  Independence  Circuit  Court,  D.  H.  Cole- 
man, Judge ;  reversed. 

Samuel  M.  Casey,  for  appellant. 

1.  The  court  erred  in  quashing  the  writ  for  want  of 
a  bond.  No  bond  was  required  by  law.  Kirby's  Digest, 
§§4968,  4967;  52  Ark.  453. 

2.  The  court  erred  in  directing  a  verdict  for  de- 
fendants. There  was  evidence  of  the  agency  of  Crown- 
over  and  Cole,  and  the  principal  was  bound  by  the  ap- 
parent authority  he  holds  them  out  as  possessing.  1 
Clark  &  Skyles  Law  of  Agency  1000,  1001;  48  Ark.  138; 
42  Id.  97 ;  77  Id.  364 ;  55  Id.  632 ;  76.  627,  630.    Taking  the 


Digitized  by  VjOOQIC 


ABK.]  VaUGHAN  V.  HiNKLE.  199 

evidence  in  the  strongest  light  for  appellee  it  shows  these 
agents  had  general  authority  to  buy  cattle.  The  case 
should  have  been  submitted  to  a  jury  at  least.  47  Ark. 
366;  112  Am.  St.  436. 

3.  Even  if  there  was  a  mortgage  on  the  cattle  plain- 
tiff had  the  right  to  sell,  and  it  was  no  cloud  on  the  title. 
94  Ark.  168.  A  parol  release  of  a  mortgage  is  valid.  124 
Ark.  545.  Defendants  obtained  a  good  title.  There  was 
no  fraud.    94  Ark.  168.    See  also  88  Ark.  103. 

Joe  McCaleb,  John  B.  McCaleb  and  Lyman  F.  Reeder, 
for  appellees. 

1.  The  attachment  was  properly  dismissed  because 
the  property  was  already  in  the  possession  of  plaintiff 
and  no  bond  was  given.  Acts  1877,  p.  47;  Kirby's  Di- 
gest, §  §  4966-9,  400-12;  45  Ark.  136;  52  Id.  450;  57  Id. 
13 ;  49  Id.  287,  290 ;  68  Id.  417,  421 ;  64  Id.  132 ;  76  Id.  273 ; 
99  Id.  335;  91  Id.  218. 

2.  No  agency  was  shown  and  none  existed.  The 
n^nly  proof  was  the  testimony  of  the  alleged  agents,  which 
was  not  tjompetent.  Agency  can  not  be  proven  by  the 
agent  himself.  92  Ark.  315^;  31  lb.  212;  33  Id.  25i;  lb. 
316;  U  Id.  213. 

It  was  the  duty  of  plaintiff  to  inform  himself  of  the 
extent  of  the  agents'  authority  before  the  deal.  62  Ark. 
33,  40;  94  Id.  301;  66  Id.  336;  92  Id.  315;  74  Id.  557; 
Mechem  on  Ag.,  §  289;  23  Ark.  411;  98  Id.  166;  81  Id. 
202;28  7ei.  95. 

3.  Any  trade  or  sale  which  appellant  may  have  made 
was  immediately  rescinded  by  him  and  possession  of  the 
cattle  taken. 

4.  According  to  all  the  evidence  there  was  no  meet- 
ing of  minds  and  no  completed  contract. 

5.  Appellant  can  not  rely  upon  the  existence  of  an 
agency  by  implication.  There  was  not  even  apparent  nor 
ostensible  authority  in  the  alleged  agents.  2  C.  J.  573-4-5, 
§§213,  215,  218;  76.  575-7. 

6.  As  to  agency  by  estoppel,  see  Clark  &  Skyles  on 
Agency  460,  §  195,  140,  §  §  56-9,  p.  495.    Also  on  appar- 
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ent  scope  of  authority,  1  Clark  &  Skyles  on  Ag.,  497 ;  112 
Ark.  190. 

6.  As  to  when  contract  or  act  is  apparently  author- 
ized, see  1  Clarke  &  Skyles  on  Ag.,  p.  100, 1005,  §  ^  451-5 ; 
10  R.  C.  L.  765,  §  83.  As  to  estoppel,  10  R.  C.  L.  698;  16 
Cyc.  722-6,  734,  738,  744;  99  Ark.  260;  101  Id.  135. 

7.  The  cattle  were  mortgaged.  35  Ark.  483.  A  ver- 
dict was  properly  directed. 

STATEMENT  OF  FACTS. 

C.  P.  Vaughan,  through  his  sons,  who  were  author- 
ized by  him  to  do  so,  sold  to  W.  R.  Crownover  and  S.  N. 
Cole,  who  claimed  to  be  the  agents  of  and  acting  for  the 
Hinkle  Livestock  Company,  a  firm  composed  of  John  A. 
Hinkle,  Elmer  Hinkle  and  Bernard  Hinkle,  106  head  of 
cattle. 

This  suit  was  instituted  by  C.  P.  Vaughan,  appel- 
lant, against  the  appellees,  to  recover  of  appellees  the 
sum  of  $3,883.75,  the  purchase  price  of  the  cattle. 
Vaughan  alleged,  in  substance,  that  the  sale  was  nego- 
tiated on  his  part  through  his  sons  as  his  agents  and  on 
the  part  of  the  appellees  through  Crownover  and  Cole, 
who  represented  themselves  as  the  agents  of  the  appel- 
lees; that  Crownover  and  Cole  took  the  cattle  in  their 
possession,  and  executed  checks  on  the  First  National 
Bank  of  Batesville,  which  checks  were  not  paid.  Vaughan 
also  attached  to  his  complaint  an  affidavit  under  the  pro- 
visions of  chapter  101  of  Kirby 's  Digest,  to  have  the  prop- 
erty, which  he  alleged  was  in  the  possession  of  the  ap- 
pellees, impounded  and  held  by  the  sheriff  subject  to 
the  orders  of  the  court. 

The  appellees  answered,  in  substance  denying  the 
allegations  of  the  complaint,  and  denying  that  Crown- 
over and  Cole  were  the  agents  of  the  appellees,  and  al- 
leging that  they  had  no  authority  to  act  for  them,  and 
further  averring  that  as  soon  as  they  ascertained  that 
appellant  had  sold  the  live  stock  to  Crownover  and  Cole 
they  notified  appellant  that  Crownover  and  Cole  had  no 
authority  to  act  for  them  and  that  thereupon  appellant 
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immediately  took  the  live  stock  back  into  his  possession, 
and  that  the  appellees  had  never  at  any  time  had  posses- 
sion of  the  live  stock;  and  that  at  the  time  of  the  alleged 
sale  the  live  stock  was  xmder  mortgage  to  the  Citizens 
Bank  &  Trust  Company,  and  that  no  information  as  to 
such  mortgage  was  given  to  Crownover  and  Cole,  and 
that  therefore  even  if  Crownover  and  Cole  were  the 
agents  of  the  appellees  the  concealing  from  them  the  fact 
that  the  property  was  then  under  mortgage  would  be  a 
fraud  on  the  appellees  and  render  the  sale  absolutely 
void. 

The  undisputed  evidence  shows  that  Crownover  and 
Cole  purchased  the  cattle  on  the  9th  day  of  February, 
1917,  from  the  sons  of  the  appellant  and  tiiat  they  repre- 
sented themselves  as  the  agents  of  the  appellees  and 
executed  two  checks  in  the  sum  of  $1,941.88  each,  one 
of  the  checks  being  signed  **Hinkle  Livestock  Company, 
by  W.  B.  Crownover,''  and  the  other  being  signed  **Hin- 
kle  livestock  Company,  by  S.  N.  Cole;"  that  these  checks 
were  endorsd  on  the  back  **  Payment  stopped  by  Hinkle 
Livestock  Company  on  the  10th  of  February,  1917." 

At  the  conclusion  of  the  testimony  the  appellees 
moved  the  court  to  direct  the  jury  to  return  a  verdict  in 
their  favor,  and  before  the  court  ruled  upon  the  motion 
the  appellant  asked  the  court  to  grant  certain  prayers 
for  instructions  presented  by  him,  which  the  court  re- 
fused, and  to  whiijh  the  appeUant  duly  excepted.  There- 
upon the  court  gave  to  the  jury  the  following  instruction: 
**(}entlemen  of  the  jury,  under  the  law  applicable  to  this 
case  and  the  facts  in  this  case  I  instruct  you  to  return  a 
verdict  for  the  defendants." 

The  appellant  duly  excepted^  and  from  a  judgment 
in  favor  of  the  appellees  this  appeal  has  been  duly  prose- 
cuted.   Other  facts  stated  in  ihe  opinion. 

WOOD,  J.,  (after  stating  the  facts).  The  appel- 
lees contend  that  the  judgment  was  right  for  the  follow- 
ing reasons :  First,  that  there  was  no  testimony  to  show 
that  Crownover  and  Cole  were  the  agents  of  tiie  appel 
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lees  and  authorized  by  them  to  make  the  contract  of  pur- 
chase; second,  that  if  Crownover  and  Cole  were  the 
agents  of  the  appellees,  there  was  no  meeting  of  the 
minds  of  the  parties  to  the  alleged  contract  of  sale,  and 
hence  no  completed  contract;  third,  that  if  there  was  a 
completed  contract  of  sale,  the  same  was  immediately 
rescinded  by  the  appellant  as  soon  as  he  ascertained  that 
the  checks  would  not  be  paid ;  and,  fourth,  that  the  failure 
of  the  appellant  to  notify  Crownover  and  Cole  at  the 
time  of  the  alleged  sale  that  the  cattle  were  under  mort- 
gage was  a  fraud  upon  the  appellees  that  would  void  the 
sale,  even  if  Crownover  and  Cole  were  their  agents  and 
authorized  to  make  it.  We  will  consider  these  questions 
in  the  order  stated. 

First:  Was  there  any  testimony  to  warrant  the 
jury  in  finding  that  Crownover  and  Cole  were  appellees' 
agents  and  authorized  as  such  to  purchase  the  cattle  t 

C.  P.  Vaughan,  Jr.,  testified  concerning  this  that 
Crownover  and  Cole  said  they  were  buying  the  cattle  for 
the  Hinkle  Livestock  Company,  and  that  they  gave  him 
the  checks  signed  as  appears  on  the  face  of  the  checks 
themselves  which  were  introduced  in  evidence;  that  af- 
ter the  cattle  were  turned  over  to  Crownover  and  Cole, 
and  after  they  had  driven  the  same  as  far  as  Sulphur 
Eock,  and  while  there  Hinkle  called  witness  and  asked 
him  if  the  cattle  had  been  sold  and  turned  over  to  Crown- 
over and  Cole,  and  upon  the  witness  informing  him  that 
they  had,  Hinkle  asked  what  kind  of  cattle  they  were. 
Witness  told  him  as  near  as  he  could,  and  the  number, 
and  where  the  cattle  were,  and  Hinkle  said  he  didn't 
know  whether  he  could  handle  them  or  not  at  the  price. 

Cole  testified  that  he  and  Crownover  contracted  for 
the  cattle  at  the  price  for  which  the  checks  were  drawn ; 
that  they  were  buying  the  cattle  for  the  Hinkle  Livestock 
Company;  that  they  had  commenced  trading  for  them 
about  the  last  of  August  of  the  year  1916.  Witness  tes- 
tified that  he  had  been  trading  some  in  cattle  and  did 
not  have  as  much  money  as  he  wanted  and  he  made  ar- 
rangements with  Mr.  John  A.  Hinkle,  of  the  Hinkle  Live- 
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stock  Company,  to  furnish  him  money  to  buy  with;  that 
he  had  been  trading  some  along  for  them  and  had  been 
buying  for  the  Hinkle  Livestock  Company  from  last  Au- 
gust up  to  the  time  of  the  sale,  February  9;  that  he  was 
buying  a  few  cattle  all  along  up  to  the  time  of  the  deal  in 
controversy;  that  they  bought  both  heifers  and  steers; 
that  when  cattle  were  purchased  he  would  bring  some 
of  them  to  Hinkle  at  Batesville,  and  some  he  sold  up  the 
other  way,  that  is,  to  Northern  men,  and  when  he  sold 
the  cattle  to  Northern  men  he  would  send  the  money  to 
Mr.  Hinkle.  After  buying  the  cattle  from  Vaughan  they 
paid  for  same  by  writing  a  check  for  the  Hinkle  Livestock 
Company  on  the  First  National  Bank  at  Batesville.  When 
witness  bought  cattle  for  the  Hinkle  Livestock  Company 
he  signed  the  checks  **  Hinkle  Livestock  Company,  by 
S.  N.  Cole.''  Witness  was  asked  how  he  got  the  checks 
that  he  gave  in  payment  for  the  cattle,  and  answered, 
** Hinkle  would  give  me  a  check  book."  They  gave  wit- 
ness authority  to  sign  their  names,  that  is,  the  **  Hinkle 
Livestock  Company,"  to  these  checks.  Witness  stated 
that  after  Hinkle  told  witness  to  buy  cattle  for  him  that 
Hinkle  did  not  notify  witness  that  he  could  not  sign  any 
more  checks.  To  remunerate  witness  for  his  services  he 
received  as  a  commission  half  of  the  profits  from  the  sale 
of  the  cattle  bought  by  him  for  the  Hinkle  Livestock 
Company.  Witness  was  asked  how  many  checks  he  had 
drawn  on  the  Hinkle  Livestock  Company's  account  while 
he  was  buying  for  them,  and  said  that  he  could  not  say 
how  many  but  that  he  had  used  more  than  one  book  of 
checks,  and  when  he  used  one  book  Mr.  Hinkle  furnished 
him  with  another.  He  sent  witness  the  check  books  by 
mail.  Hinkle  gave  as  a  reason  for  not  taking  the  cattle 
that  he  thought  witness  had  paid  too  much  for  them. 
Hinkle  had  never  before  objected  that  the  price  paid 
by  witness  for  cattle  was  too  high.  Witness  had  never 
consulted  with  John  A.  Hinkle,  or  any  member  of  the 
Hinkle  Livestock  Company,  in  making  deals  for  them 
in  the  purchase  of  cattle,  as  to  whether  or  not  he  would 
buy.  Witness  was  asked  whether  he  had  any  authority 
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to  buy  these  cattle  for  the  Hinkle  Livestock  Company, 
and  answered,  **Well,  I  had  the  same  that  I  thought  I 
had  had  before,"  and  stated  that  Hinkle  had  never  lim- 
ited him  about  the  number  of  cattle  that  he  should  buy 
nor  as  to  the  kind  he  should  buy.  Witness  was  asked 
how  many  cattle  he  had  bought  for  the  company,  and 
answered  that  he  did  not  know.  He  testified  that  on  one 
occasion  before  he  had  bought  in  one  bunch  fifteen  head 
and  gave  a  check  for  them  signed  **  Hinkle  Livestock 
Company,  by  S.  N.  Cole,'*  which  check  he  supposed  was 
paid. 

Crownover  testified  to  substantially  the  same  facts 
concerning  hie  agency  to  purchase  cattle  for  the  Hinkle 
Livestock  Company.  Among  other  things  he  said  that 
they  had  been  buying  most  all  kinds  of  cattle,  cows, 
yearlings,  heifers  and  steers,  and  when  asked  if  he  had 
authority  to  buy  these  cattle  he  stated  that  he  thought 
he  did.  Witness  then  related  that  he  had  received  a 
letter  a  short  while  before  the  purchase  of  these  cattle 
from  Capt.  Hinkle  in  which  he  stated  that  if  witness 
could  get  any  ** springing"  cows  he,  Hinkle,  wanted  them, 
but  that  Hinkle  had  never  told  witness  not  to  buy  any 
other  kind  of  cattle  than  what  witness  had  been  buying. 

John  A.  Hinkle  and  Elmer  Hinkle,  members  of  the 
firm  of  Hinkle  Livestock  Company,  testified  that  Crown- 
over  and  Cole  had  no  authority  to  purchase  the  stock 
in  question  or  to  buy  stock  generally  for  the  Hinkle 
Livestock  Company,  and  that  they  only  had  authority 
to  buy  for  the  company  in  a  small  way  **up  around  Sid- 
ney," and  that  they  had  been  specifically  instructed  just 
a  short  time  before  the  purchase  of  the  cattle  in  contro- 
versy to  buy  only  a  few  ** springers,"  that  is,  cows  that 
would  come  fresh  in  the  spring. 

Other  witnesses  testified  tending  to  corroborate  the 
testimony  of  the  Hinkles  to  the  effect  that  before  the 
purchase  of  these  cattle  they  had  limited  the  authority  of 
Crownover  and  Cole  to  purchase  only  ** springers." 

(1)  Li  testing  the  correctness  of  the  verdict  which 
was  directed  to  be  returned  in  favor  of  the  appellees  we 
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must  give  the  above  testimony  its  strongest  probative 
force  in  favor  of  the  appellant  in  determining  whether 
or  not  it  was  sufficient  to  show  that  Crownover  and  Cole 
were  the  agents  of  the  appellees  to  purchase  cattle  and 
as  such  agents  had  authority  to  purchase  the  cattle  in 
controversy.  When  viewed  in  this  light  it  is  manifest 
that  the  above  testimony  presented  an  issue  of  fact  which 
should  have  been  determined  by  the  jury  under  proper 
instructions.  The  court  therefore  erred  in  not  submit- 
ting this  issue  to  the  jury. 

(2)  While  the  existence  of  the  alleged  agency  of 
Crownover  and  Cole  could  not  be  established  by  their 
own  declarations  and  representations  made  to  Vaughan, 
yet  it  was  perfectly  competent  for  the  appellant  to  show 
by  the  testimony  of  Crownover  and  Cole  that  they  were 
the  appellees'  agents  and  that  they  had  authority  to 
represent  the  appellees  in  the  purchase  of  these  cattle. 
Even  though  these  witnesses  may  have  stated,  after  re- 
hearsing the  facts,  that  they  thought  they  had  authority 
to  represent  the  appellees,  the  facts  related  by  them  were 
sufficient  to  warrant  the  jury  in  finding  that  they  were  the 
agents  of  the  appellees  and  that  they  had  authority  to 
make  the  purchase.  And  the  testimony  of  C.  P.  Vaughan, 
Jr.,  and  of  Crownover  and  Cole,  considered  in  connec- 
tion was  sufficient  to  have  warranted  the  jury  in  finding 
that  express  authority  existed  to  purchase  these  cattle. 

In  Concordia  Fire  Ins.  Co.  v.  Mitchell,  122  Ark.  357, 
361-2,  we  said:  **It  is,  of  course,  well  settled  that  the 
existence  of  an  agency  can  not  be  established  by  proof 
of  the  acts  and  declarations  of  the  agent;  but  it  is  equally 
as  well  established  that  the  agent  himself  may  prove  his 
agency/' 

(3)  The  evidence  was  uncontro verted  that  Crown- 
over and  Cole  were  the  agents  of  the  appellees  to  pur- 
chase cattle,  but  the  appellees  testified  that  the  agency,  at 
the  time  of  the  purchase  under  review,  was  limited  to  the 
purchase  of  cattle  only  in  a  small  way  up  around  Sidney, 
and  to  purchase  what  is  designated  as  ** springers''  only. 
But  the  testimony  of  Crownover  and  Cole  would  have 
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ted  a  finding  that  their  anthority  was  not  so 

e  testimony  of  the  cashier  of  the  First  National 
)f  Batesville  to  the  effect  that  the  Hinkle  Live- 
company  had  left  written  instructions  with  the 
)  honor  the  checks  of  Crownover  and  Cole  when 
in  the  name  of  the  Hinkle  Livestock  Company, 
e  testimony  of  Crownover  and  Cole  tending  to 
hat  they  had  been  furnished  blank  check  books  by 
es,  with  authority  to  purchase  cattle  and  to  draw 
for  the  purchase  price  and  sign  the  name  of  *'Hin- 
^estock  Company"  to  these  checks,  without  any 
ion  either  as  to  the  number,  kind  or  price  of  cat- 
ls  certainly  sufficient  to  warrant  a  finding  that 
over  and  Cole  were  clothed  with  authority  to  rep- 
the  appellees  in  making  the  purchase  under  con- 
ion. 

)  Second:  Appellees  contend  that  there  was  no 
g  of  the  minds  of  the  parties  because  Crownover 
)le,  before  the  contract  was  completed  by  the  ac- 
3e  of  the  checks  on  the  part  of  the  appellant  and 
ivery  to  and  acceptance  of  the  cattle  on  the  part 
wnover  and  Cole,  had  instructed  C.  P.  Vaughan, 

phone  to  Hinkle  Livestock  Company  and  ascer- 
hether  the  checks  they  had  signed  for  thi  pur- 
money  would  be  paid.  Appellant,  on  the  other 
contends  that  Crownover  and  Cole  instructed  C.  P. 
an,  Jr.,  to  phone  the  bank  and  ascertain  whether 

the  checks  would  be  honored.  Appellees  insist 
lese  contentions  did  not  present  a  question  of  ve- 
as  to  who  had  produced  the  preponderance  of  the 
ee^  but  that  all  the  evidence  should  be  accepted 
>,  and  when  so  accepted  it  shows  that  there  was  no 
g  of  the  minds.  We  can  not  follow  the  learned 
1  for  appellees  in  this  argument,  nor  agree  with 
ti  their  conclusion. 

Crownover  and  Cole  told  C.  P.  Vaughan,  Jr.,  be- 
e  received  and  accepted  the  checks,  to  phone  the 
nd  ascertain  whether  the  same  would  be  paid,  and 
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young  Vaughan  followed  these  instructions,  and  upon  be- 
ing informed  that  same  would  be  paid,  accepted  the  checks 
and  turned  over  the  cattle  to  Crownover  and  Cole,  there 
was  a  meeting  of  the  minds  of  the  parties  to  the  contract 
and  the  same  became  complete,  assuming  that  Crownover 
and  Cole  were  the  agents  of  appellees  and  had  authority 
to  make  the  purchase.  Also  if  Crownover  and  Cole  in- 
structed young  Vaughan,  before  he  accepted  the  checks 
in  payment  to  phone  the  Hinkle  Livestock  Company  and 
Vaughan  misunderstood  such  instructions  and  phoned 
the  bank  instead,  and  upon  receiving  information  that 
the  checks  were  good,  accepted  them,  there  still  would 
have  been  a  meeting  of  the  minds  of  the  parties  to  the 
contract.  For,  whether  the  instructions  were  to  phone  the 
bank  or  the  Hinkle  Livestock  Company,  in  either  event 
these  instructions  were  for  the  benefit  of  Vaughan  and 
to  enable  him  to  determine  whether  or  not  he  would  ac- 
cept the  checks  signed  by  Crownover  and  Cole,  and  the 
minds  of  the  parties  met  when  Vaughan  by  inquiry  as- 
certained facts  which  satisfied  him  that  the  checks  would 
be  paid  and  it  was  clearly  the  intention  of  the  parties  to 
the  contract  that  the  same  should  be  complete  when 
Vaughan  accepted  the  checks  in  payment  for  the  cattle^ 
if  he  did  do  so,  and  delivered  the  cattle  to  Crownover 
and  Cole.  It  was,  therefore,  an  issue  for  the  jury  under 
the  evidence  to  determine  under  proper  instructions  as 
to  whether  or  not  there  was  a  meeting  of  the  minds  of  the 
parties,  and  as  to  whether  or  not  the  contract  thereby 
became  complete. 

The  testimony  of  the  young  Vaughans  was  to  the 
effect  that  Crownover  and  Cole  instructed  C.  P.  Vaughan, 
Jr.,  to  phone  to  Batesville  and  ascertain  whether  the 
First  National  Bank,  on  which  the  checks  were  drawn, 
would  honor  the  same  by  payment,  and  that  he  had  fol- 
lowed these  instructions  by  phoning  to  one  Kennerly, 
cashier  of  the  Citizens  Bank  &  Trust  Company,  with 
which  his  father  transacted  business,  to  ascertain  the 
fact  for  him  and  report;  that  Cole  and  Crownover  were 
present  in  the  room  when  he  was  talking  to  Kennerly. 
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and  he  informed  them  that  Kennerly  said  that  the  First 
National  Bank  would  honor  the  checks;  that  they  were 
in  the  room  when  the  witness  put  in  the  call  for  Ken- 
nerly and  were  there  when  the  report  came  back.  The 
testimony  of  Cole  and  Crownover  is  in  sharp  conflict 
with  this,  which  only  shows  that  it  was  an  issue  to  be  sub- 
mitted to  the  jury  under  proper  instructions,  as  we  have 
stated,  to  determine  whether  or  not  there  was  a  com- 
pleted contract  of  sale. 

(5)  Third:  If  there  was  a  completed  contract  of 
sale,  was  the  same  inmiediately  rescinded  by  the  appel- 
lant as  soon  as  he  ascertained  that  the  checks  would  not 
be  paidt 

Crownover  testified,  on  cross-examination,  that  af- 
ter Clarence  Vaughan  had  talked  with  John  Hinkle,  at 
Sulphur  Rock,  he  said  to  witness  that  he  **  would  have 
to  stop  me.''  He  stopped  the  cattle  and  took  charge  of 
them  and  took  them  back  down  to  his  grandfather's  and 
put  them  in  the  field  and  forbade  the  witness  from  mov- 
ing them  out  of  that  field.  And  on  redirect  examination 
he  testified  that  when  witness  got  word  from  Hinkle  that 
they  would  not  pay  the  checks  he  went  up  ahead  of  the 
cattle  and  stopped  them.  Cole  came  up  there  and  said  that 
Clarence  said  **we  would  have  to  stop  them;"  said  that 
Clarence  Vaughan  said  to  hold  the  cattle  up  awhile,  and 
he  turned  them  down  there  in  the  lot,  and  witness  and  Cole 
stayed  there  that  night  and  over  the  next  day  until  along 
in  the  evening.  He  was  asked  if  he  did  not  try  to  get  hay 
to  feed  them  and  answered  that  there  was  something 
said  about  hay  there  by  Don  Vaughan  at  the  depot  *  *  We 
decided  that  tiiey  could  leave  them  there  in  the  field  until 
something  was  done  with  them."  Witness  said  he  did 
not  want  any  hay  at  the  high  price  of  feed. 

C.  P.  Vaughan,  Jr.,  testified,  in  substance,  that  Hin- 
kle called  him  at  Sulphur  Bock  and  asked  him  about  the 
cattle  and  if  the  cattle  had  been  turned  over  to  Crown- 
over and  Cole;  that  witness  informed  him  that  they  had; 
Hinkle  then  asked  what  kind  of  cattle  they  were,  the  price, 
etc.,  and  said  that  he  did  not  know  whether  he  could  han- 
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die  them  at  the  price.  Witness  told  Cole  what  Hinkle 
said  and  Cole  asked  witness  what  he  intended  to  do  about 
it.  Witness  replied  that  he  intended  to  call  Kennerly, 
and  he  did  call  Kennerly  and  Kennerly  reported  that  the 
checks  would  be  paid.  Witness  was  asked  this  question : 
**  Where  did  they  put  these  cattle  while  you  all  came  to 
BatesviUef  and  answered,  **They  were  drove  back  to 
my  grandfather's  farm,  on  the  Stdphur  Rock  and  Cord 
road,  and  were  put  in  his  stalk  field  there.''  His  testi- 
mony further  discloses  that  after  the  cattle  were  put  in 
this  stalk  field  that  they  all  went  to  Batesville  that  night, 
and  that  Crownover  and  Cole  went  to  see  Hinkle  about 
the  trade  and  the  Vaughans  went  to  consult  their  lawyer, 
and  that  they  proceeded,  under  his  advice,  to  sue  for  the 
purchase  money  and  at  the  same  time  to  impound  the 
cattle  as  the  property  of  the  appellees,  the  vendees,  still 
in  possession. 

The  above  testimony  also  presents  an  issue  of  fact, 
which  should  have  been  submitted  to  the  jury  under 
proper  instructions,  as  to  whether  or  not  the  sale  was 
rescinded  by  the  conduct  of  the  parties  to  it. 

(6)  Fourth :  If  the  alleged  sale  was  complete,  the 
failure  of  the  appellant  to  inform  the  appellees  at  the 
time  thereof  that  the  cattle  were  mortgaged  was  not  a 
fraud,  under  the  undisputed  proof  in  the  record,  and 
would  not  have  rendered  the  sale,  if  otherwise  good, 
void.  For  the  undisputed  evidence  shows  that  the  ap- 
pellant had  express  permission  from  the  mortgagee  of 
the  cattle  to  make  sale  thereof  at  any  time  he  wanted  to. 
Kennerly,  the  cashier  of  the  Bank  and  Trust  Company  to 
whom  the  mortgage  was  executed,  testified  concerning 
this  that  it  was  the  understanding  at  the  time  Vaughan 
executed  the  mortgage  to  the  bank  on  the  cattle  that  he 
could  sell  them  at  any  time  he  wanted  to  and  that  he 
would  not  have  to  consult  the  bank  before  he  did  it.  Wit- 
ness knew  they  were  selling  the  cattle  when  young 
Vaughan  telephoned  him  in  the  morning,  and  the  bank 
had  no  objection  to  it.    If  the  sale  had  gone  through  and 
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the  checks  had  been  paid  the  bank  had  no  objection  to 
the  deal. 

This  testimony  shows  clearly  that  the  mortgage  was 
no  cloud  upon  the  title  which  the  appellant  transferred  to 
the  appellees,  if  there  was  a  sale. 

In  Fincher  v.  Bennet,  94  Ark.  165,  we  said:  **The 
conveyance  of  the  title  to  personal  property  by  a  mort- 
gage or  deed  of  trust  is  in  effect  only  a  security  for  a 
debt.  Such  property  may  be  released  from  the  mort- 
gage or  deed  of  trust  by  a  sufficient  parol  agreement. 
And  where  the  mortgagee  authorizes  or  gives  consent  to 
the  mortgagor  to  sell  the  mortgaged  property,  the  mort- 
gage lien  thereon  is  discharged.  Under  such  circum- 
stances, a  bona  fide  purchaser  for  value  from  the  mort- 
gagor obtains  a  good  title  to  the  property,  whether  he 
knew  of  the  existence  of  the  mortgage  or  not.'*  See  also, 
Horton  v.  Thompson,  124  Ark.  545;  State  v.  Asher^  50 
Ark.  427.  Such  was  the  case  here,  and  the  failure  upon 
the  part  of  the  appellant  to  disclose  the  fact  of  the  exist- 
ence of  the  mortgage  upon  the  property  was  no  fraud 
upon  the  appellees. 

The  facts  in  the  case  of  Merritt  v.  Robinson^  35  Ark. 
483,  upon  which  counsel  for  appellees  rely,  differentiate 
that  case  from  the  present  one,  and  the  case  at  bar  is 
therefore  not  ruled  by  Merritt  v.  Robinson,  supra,  but 
is  clearly  within  the  rule  announced  in  Fincher  v.  Ben- 
nett, supra. 

Fifth:  The  court,  before  the  trial  began  on  the  is- 
sues raised  by  the  pleadings,  on  motion  of  the  appellees, 
quashed  the  writ  which  was  issued  by  the  clerk  under  the 
authority  of  chapter  101,  section  4967  of  Kirby's  Digest. 

(7)  If  there  had  been  a  completed  contract  of  sale, 
and  appellees  were  in  possession  of  the  property,  appel- 
lant had  the  right,  in  this  action  for  the  purchase  money, 
to  proceed  to  impound  the  property.  This  he  was  pro- 
ceeding to  do  and  no  bond  was  required  of  him,  under  the 
above  statute,  as  a  condition  precedent  to  the  maintaining 
of  his  petition  for  impounding  the  property.  In  ad- 
vance of  the  determination  of  the  issue  by  the  jury  as 
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to  whether  or  not  there  was  a  completed  sale,  and  whether 
or  not  the  property  was  in  the  possession  of  the  appellees 
at  the  time  of  appellant's  petition  to  have  the  same  im- 
pounded, the  court  erred  in  quashing  the  writ  directing 
the  sheriff  to  take  possession  of  the  property,  and  in  de- 
claring that  the  property  was  still  in  the  possession  of 
the  appellant. 

For  the  error  in  directing  the  jury  to  return  a  ver- 
dict in  favor  of  the  appellees  the  judgment  is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 


Lamb  &  Rhodes  v.  Howton. 
Opinion  delivered  November  12,  1917. 

1.  County  courts — jurisdiction — allowing  claims  and  disburs- 
ing MONEY. — In  the  matter  of  allowing  claims  and  disbursing 
money  for  county  purposes,  the  county  court  has  exclusive  orig- 
inal jurisdiction. 

2.  County  courts — ^allowance  op  claims  against  county. — Kir- 
by's  Digest,  {  1453,  forbidding  any  county  court  to  allow  any 
claim  against  the  county  that  is  not  verified  as  provided  in  that 
section,  does  not  take  away  the  jurisdiction  of  county  courts, 
under  the  Constitution,  over  claims  against  the  county;  and  the 
statute  does  not  prohibit  the  court  from  adjudicating  the  validity 
of  the  claim. 

8.  County  courts — jurisdiction. — The  statute  requiring  a  verifi- 
cation of  a  claim  presented  against  a  county,  is  not  jurisdictional. 

4.  Certiorari — ^allowable  when. — ^A  writ  of  certiorari  can  not  be 
used  in  any  case  where  there  is  or  has  been  a  right  of  appeal, 
unless  the  opportunity  for  appealing  has  been  lost  without  fault 
of  the  petitioner. 

5.  CiBTIORARI — attorneys'    FEES — SERVICES    TO    COUNTY. — ^A    writ    of 

certiorari  will  not  lie  to  set  aside  the  judgment  of  the  county 
court,  based  upon  a  claim  for  fees  for  services  rendered  the 
county  by  a  firm  of  attorneys,  the  claim  showing  on  its  face  that 
it  was  not  verified,  and  the  record  not  showing  on  its  face  any 
authority  to  represent  the  county  in  litigation. 

Appeal  from  Mississippi  Circuit  Conrt,  Osceola  Dis- 
trict; W.  J.  Driver,  Judge;  reversed. 

J.  N.  Thomason,  for  appellants. 


Digitized  by  VjOOQIC 


212  Lamb  &  Rhodes  v.  Howton.  [131 

1.  The  county  judge  has  authority  to  defend  cases 
appealed  to  the  circuit  or  Supreme  courts.  Kirby's  Di- 
gest, §  1493 ;  60  Ark.  516,  519.  Special  counsel  may  be 
employed. 

2.  Failure  to  verify  claims  is  not  jurisdictional  and 
it  can  be  amended  in  circuit  court.  84  Ark.  329;  107 
Id.  292. 

3.  Before  certiorari  can  be  invoked  there  must  be 
not  only  want  of  authority  but  want  of  discretion.  37 
Ark.  532 ;  66  Id.  139.  Mere  errors  must  be  corrected  by 
appeal.  Certiorari  only  lies  where  the  judgment  is  void. 
66  Ark.  139. 

4.  Plaintiffs  had  no  right  to  bring  suit.  37  Ark. 
532.  They  had  a  right  to  appeal  and  certiorari  will  not 
lie.  37  Ark.  318;  87  74.519;  70  74.71.  Certiorari  is  not 
a  matter  of  right,  but  within  the  sound  discretion  of  the 
court.    28  Ark.  87 ;  43  Id.  243 ;  44  Id.  509 ;  89  Id.  604. 

5.  The  county  is  bound  by  the  contract  with  the  at- 
torneys as  the  county  judge  had  authority  to  contract. 
122  Ark.  161;  76.  114. 

S.  L.  Gladish  and  J.  T.  Goston,  for  appellees. 

1.  Certiorari  was  the  proper  remedy.  66  Ark.  141; 
37  Id.  541;  Van  Fleet  on  Collateral  Attack,  §  2;  52  Ark. 
219,  220. 

2.  As  to  the  fee  in  the  Chicago  Title  etc.  case,  we 
make  no  question.  As  to  the  others  the  county  judge  was 
not  authorized  nor  justified  in  employing  special  counseL 
179  S.  W.  179, 180. 

3.  The  account  was  not  verified.  Barby^s  Digest,  § 
3147;  164  Pac.  727.  The  court  had  no  jurisdiction  and 
was  forbidden  bv  statute  to  allow  the  claim.  Kirby's  Di- 
gest, §  1453;  10  Kan.  88;  11  N.  W.  32;  17  Id.  130;  20  Cal. 
681;  11  N.  W.  41;  105  S.  W.  582.  The  defeat  could  not 
be  remedied  by  verification  on  the  day  of  trial. 

WOOD,  J.  The  question  presented  by  this  appeal 
is  whether  or  not  the  writ  of  certiorari  will  lie  to  set  aside 
the  judgment  of  the  county  court,  based  upon  a  claim  for 
fees  for  services  rendered  the  county  by  a  firm  of  attor- 
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neys,  which  claim  shows  upon  its  face  that  it  was  not 
verified,  and  where  the  authority  of  these  attorneys  to 
represent  the  county  in  litigation,  if  any  existed,  is  not 
shown  on  the  face  of  the  rcord 

In  Burgett  v.  Apperson,  52  Ark.  213,  220,  Judge 
Cockrill,  speaking  for  the  court  concerning  the  writ  of 
certiorari,  said:  *'The  writ  is  granted  in  two  classes  of 
cases :  First,  where  it  is  shown  that  the  inferior  tribunal 
has  exceeded  its  jurisdiction;  and,  second,  where  it  ap- 
pears that  it  has  proceeded  illegally  and  no  appeal  will 
lie,  or  that  the  right  has  been  unavoidably  lost.'*  See, 
also,  Ex  parte  Goldsmith,  87  Ark.  519.  The  case  at  bar 
does  not  come  within  either  of  these  classes. 

(1)  In  the  matter  of  allowing  claims  and  disbursing 
money  for  county  purposes  the  county  court  has  exclu- 
sive original  jurisdiction.  Const,  of  Ark.,  Art.  7,  sec.  28 ; 
Saline  County  v.  Kinkead,  84  Ark.  329,  331. 

(2)  The  jurisdiction  of  county  courts  therefore 
over  the  subject-matter  of  allowing  claims  against  the 
county  is  derived  from  the  Constitution,  and  although 
section  1453  of  Kirby's  Digest  forbids  any  county  court 
to  allow  any  claim  that  is  not  verified  as  required  by  that 
section  and  while  the  allowance  of  any  claim  not  so  veri- 
fied would  be  unauthorized  and  an  error  for  which  the 
judgment  of  such  court  could  be  set  aside  or  reversed  on 
appeal,  yet  the  above  statute  does  not  take  away  or  ef- 
fect the  jurisdiction,  that  is,  the  constitutional  power 
vested  exclusively  in  the  county  court  over  the  subject- 
matter  of  allowing  or  refusiag  to  allow  claims  presented 
against  the  county. 

**  Jurisdiction  is  the  power  to  hear  and  determine 
the  subject-matter  in  controversy  between  the  parties  to 
the  suit ;  to  adjudicate  or  exercise  any  judicial  power  over 
them.  Rhode  Island  v.  Massachusetts,  12  Peters  657,  717, 
and  other  cases  collated  in  Black's  Law  Dictionary,  p. 
673,  under  the  word  **  jurisdiction.*'    Words  &  Phrases. 

(3)  The  fact  that  a  daim,  when  presented  to  the 
oounty  court  for  allowance  is  not  verified  in  the  manner 
required  by  the  above  statute  does  not  take  away  from 
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the  county  court  the  jurisdiction  to  adjudicate  the  ques- 
tion as  to  whether  or  not  such  a  claim  should  be  allowecL 
The  statute,  section  1453,  supra,  prescribed  a  method  of 
procedure  which  the  court  must  pursue  in  exercising  its 
constitutional  jurisdiction,  but  that  is  another  and  en- 
tirely different  matter  from  jurisdiction  to  adjudicate 
upon  the  subject-matter  of  the  allowance  of  claims  and 
disbursements  of  money  by  the  county  court 

The  principles  announced  in  Saline  Cownty  v.  Kin- 
heady  84  Ark.  329,  and  Van  Hook  v.  McNeil  Monument 
Co.,  107  Ark.  292,  settle  the  proposition  that  the  statute 
requiring  a  verification  of  a  claim  presented  against  the 
county  is  not  jurisdictional.  In  the  first  case  the  court 
had  under  review  a  special  statute  requiring  certain  of- 
ficers to  verify  their  fee-bills,  and  if  found  correct  it  was 
made  the  duty  of  the  county  court  to  audit  and  allow 
same.  The  court,  in  that  cas^,  held  that  section  1453  of 
the  digest  was  not  applicable.  The  court  said  of  the  spe- 
cial act:  **It  directs  that  the  fee-bill  shall  be  sworn  to, 
but  the  neglect  of  the  claimant  to  thus  verify  it  does  not 
oust  the  county  court  of  its  jurisdiction.*'  While  there 
was  a  special  act,  and  the  language  was  somewhat  differ- 
ent from  the  language  of  the  general  act,  nevertheless 
what  was  said  there  is  applicable  to  the  act  now  under 
consideration,  as  was  decided  in  Va>n  Hook  v.  McNeil 
Monument  Co.,  supra.  In  the  latter  case  the  claim  was 
one  that  came  within  the  terms  of  the  general  statute  as 
to  verification,  and  the  court  said:  *'It  has  been  held 
by  this  court  that  the  failure  to  properly  verify  a  claim 
is  not  jurisdictional.**  Citing  Saline  County  v.  Kinkead, 
supra. 

The  judgment  of  the  county  court  does  not  come 
within  the  second  class  mentioned  in  Burgett  v.  Apper- 
son,  supra,  for  the  reason  that  it  was  neither  alleged  nor 
proved  that  an  appeal  by  the  appellees  would  not  lie 
from  such  judgment  of  the  county  court  under  section 
1487  of  Barby*s  Digest,  providing  for  appeals  from  such 
judgments;  nor  does  it  anywhere  appear  in  this  record 
that  an  appeal  by  appellees  was  unavoidably  lost. 
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(4)  This  court  has  often  ruled  that  a  writ  of 
certiorari  should  not  be  used  in  any  case  where  there 
is  or  has  been  a  right  of  appeal  unless  the  opportunity  for 
appealing  has  been  lost  without  fault  of  petitioner.  A 
fortiorari,  in  one  of  the  latest  cases  upon  the  subject, 
we  said:  ** Unless  the  judgment  sought  to  be  canceled 
is  void  on  its  face,  or  the  right  of  appeal  has  been  lost 
without  fault  on  the  part  of  the  defendant,  the  writ  of 
certiorari  can  not  be  invoked.  The  writ  of  certiorari  can 
not  be  used  as  a  substitute  remedy  for  appeal.''  Kenyon, 
Ex'r.  V.  Gregory,  127  Ark.  525,  and  cases  there  cited. 
See  also  other  cases  collated  in  Crawford's  Digest,  Vol.  1, 
p.  903-905. 

(5)  The  judgment  of  the  county  court  allowing  at- 
torneys' fees  was  certainly  not  void  on  its  face.  As  to 
whether  or  not  the  county  court  proceeded  to  allow  the 
fees  contrary  to  the  statute,  and  whether  its  judgment 
was  erroneous  because  the  claim  for  such  fees  was  not 
verified  as  required  by  the 'statute,  and  because  there  was 
no  order  or  contract  made  between  the  county  court  and 
the  attorneys,  as  set  up  in  the  petition,  were  matters 
which  could  and  should  have  been  corrected  by  appeal. 
But,  as  we  have  stated,  these  were  subject-matters  within 
the  jurisdiction  of  the  county  court. 

For  aught  that  appears  to  the  contrary  on  the  face  of 
the  judgment  record  of  the  county  court  allowing  this 
claim  for  fees,  the  court  may  have  found  that  the  fees 
were  earned  in  cases  under  a  contract  of  employment 
with  the  county  court  and  in  cases  deemed  by  it  of 
sufficient  importance  to  justify  the  employment  of  addi- 
tional counsel  to  assist  the  prosecuting  attorney.  In 
recent  cases  we  have  held  that  the  county  court  has  power 
to  employ  additional  counsel  when  in  his  judgment  the 
interests  of  the  county  are  of  sufficient  importance  to 
demand  it.  Sumpter  v.  Bucha/nan,  128  Ark.  ^8;  Ogleshy 
v.  Fort  Smith  District  of  Sebastian  Coimty,  119  Ark.  567, 
572;  Leathern  v.  Jackson  County,  122  Ark.  114;  Spence 
&  Dudley  v.  Clay  County,  122  Ark.  157, 161.  That  proof 
could  have  been  made  showing  the  employment  of  coun- 
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sel  by  the  county  court,  under  circumstances  that  justi- 
fied such  employment,  and  that  the  counsel  so  employed 
rendered  the  services  for  which  they  presented  their  claim 
is  enough  to  render  void  the  writ  of  certiorari  issued 
herein.  See  State,  Use  Izard  County  v.  Hinkle,  37  Ark. 
532 ;  St.  Francis  County  v.  Roleson,  66  Ark.  139. 

It  follows  from  what  we  have  said  that  certiorari  will 
not  lie  to  quash  the  judgment  of  the  county  court,  and 
that  the  court  erred  in  issuing  the  writ  and  in  granting  ap- 
pellees the  relief  prayed  for  in  their  petition.  The  judg- 
ment is  therefore  reversed  and  the  writ  of  certiorari  is 
quashed,  and  the  cause  is  dismissed. 


Bane  of  Bectob  v.  Pabbish. 
Opinion  delivered  November  12,  1917. 

1.  Insane  persons — ^appointment  of  guardian. — Before  he  can  en- 
ter upon  his  duties  as  such,  the  guardian  of  an  insane  person 
must  be  appointed  by  the  court,  and  the  gruardian  must  execute  a 
a  bond  as  required  by  the  statute. 

2.  Insane  persons— appointment  of  guardian  without  bond — 
VOID  order. — An  order  of  the  probate  court  authorizing  a  person 
to  take  charge  of  the  property  of  an  insane  person,  as  guardian, 
without  bond,  is  without  authority  and  void  on  its  face,  and  is 
subject  to  collateral  attack,  and  a  deed  of  trust  executed  by  said 
guardian  is  void. 

8.  Insane  persons— estate  of— use  for  maintenance. — ^The  estate 
fit  an  insane  person  may  be  subjected  to  the  payment  of  actual 
and  necessary  expenses  for  his  support  and  maintenance. 

Appeal  from  Clay  Chancery  Court,  Eastern  Dis- 
trict; Chas.  D.  Frier  son,  Chancellor;  affirmed. 

W.  E.  Spence  and  Block  <&  Kirsch,  for  appellants. 

1.  A  mortgagee  who  lends  money  on  the  faith  of  a 
record  title,  without  actual  or  constructive  notice  of  out- 
standing equities,  is  an  innocent  purchaser  and  will  be 
protected.    54  Ark.  273;  31  Id.  85;  71  Id.  31. 

The  judgment  of  the  probate  court  adjudging  G.  B. 
Holifield  insane  was  valid  and  not  subject  to  collateral 
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attadc.    Const.  Ark.,  Art.  7,  §  34;  11  Ark.  519;  54  Id. 
480 ;  70  Id.  88 ;  84  Id.  32 ;  86  Id.  131 ;  66  Id.  416. 

2.  W.  S.  Holifield  was  the  duly  constituted  guar- 
dian of  Ms  father  G.  B.  The  execution  of  a  bond  and  fil- 
ing an  inventory  were  mere  matters  of  error^  to  be  cor- 
rected on  appeal,  but  not  subject  to  collateral  attack. 
118  U.  S.  194 ;  35  N.  W.  80 ;  13  Id.  705 ;  58  Id.  522 ;  24  Kan. 
204;  79  Am.  Dec.  62;  59  Ala.  158;  37  Am.  Dec.  299;  10 
N.  E.  675;  33  Pac.  242.  Failure  to  give  bond  is  a  mere 
irregularity.    Kirby's  Digest,  ^  ^  4005-9. 

3.  The  execution  of  the  trust  deed  was  properly  au- 
thorized.   Kirby's  Digest,  §  ^  4019-20. 

4.  A  purchaser  from  a  trustee  is  not  bound  to  see  to 
the  application  of  the  purchase  money^  except  where  there 
is  a  breach  of  trust  and  the  purchaser  has  notice  or  knowl- 
edge of  the  trustee's  violation  of  duty.  1  White  &  Tudor 
Lead.  Cas.  in  Equity,  109  and  note;  Story,  Eq.  Jur.,  ^ 
1131-A;  44  Ark.  61;  46  Id.  109.  W.  S.  Holifield  did  not 
misappropriate  the  funds. 

The  lunacy  of  a  partner  does  not  dissolve  the  part- 
nership. Am.  &  Eng.  Ann.  Cas.  1913,  D.  1148;  Burdick 
on  Partnership  349;  21  N.  E.  566.  $1,750  was  paid  on 
partnership  debts,  $350  to  the  guardian  and  $400  for  the 
maintenance  of  the  insane.  There  was  no  misappropria- 
tion of  fimds.  As  to  the  $400,  the  decree  should  be  af- 
firmed; as  to  the  $2,100,  it  should  be  reversed  and  a  fore- 
closure ordered. 

Huddleston,  Fuhr  S  Futrell,  for  appellees. 

1.  The  mortgage  was  properly  canceled.  W.  S. 
Holifield  was  not  the  duly  constituted  guardian  and  was 
without  power  to  execute  the  deed  of  trust.  The  judg- 
ment of  the  probate  court  was  a  nullity.  It  can  be  at- 
tacked collaterally.  The  appointment  must  be  valid  and 
a  bond  given.  This  is  jurisdictional.  Kirby's  Digest,  ^ 
4009;  32  Ark.  97;  68  Fed.  43;  45  Atl.  305. 

2.  Probate  courts  have  no  jurisdiction  at  common 
law  and  beyond  the  limits  given  by  statute  have  none 
now  and  such  judgments  and  acts  are  void.  32  Ark. 
97 ;  33  Id.  428 ;  47  Id.  428 ;  74  Id.  81 ;  106  Id.  106. 
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3.  It  was  error  to  declare  a  lien  even  for  the  $400. 
The  lands  belonged  to  appellees  and  the  guardian  had  no 
authority  to  mortgage.  3  Pom.  Eq.  Jur.,  §  1234 ;  Bispham 
Eq.,  §  351. 

HUMPHREYS,  J.  Appellees  brought  suit  against 
appellants  in  the  Clay  Chancery  Court  for  the  restoration 
of  an  alleged  lost  deed  to  the  following  described  lands. 
Clay  County,  Arkansas,  towit:  The  N.  E.  1-4  of  Sec. 
25,  and  the  S.  1-2  of  the  S.  W.  1-4  of  Sec.  24,  T.  20  N.  R.  6 
E.  executed  to  them  in  1896  by  their  father,  G.  B.  Holi- 
field ;  and  for  the  cancellation  of  a  deed  of  trust  covering 
the  same  lands,  executed  on  the  25th  day  of  February, 
1909,  by  W.  S.  Holifield,  guardian  for  G.  B.  Holifield,  to 
J.  C.  Rogers,  as  trustee  for  the  Bank  of  Rector,  to  secure 
an  indebtedness  of  $2,500.  It  was  alleged  that  G.  B.  Holi- 
field was  without  authority  as  guardian  to  execute  the 
deed  of  trust  aforesaid. 

Appellants  denied  that  G.  B.  Holifield  executed  a 
deed  for  said  property  to  appellees  and  asserted  author- 
ity in  W.  S.  Holifield  to  execute  the  deed  of  trust  as  guar- 
dian for  G.  B.  Holifield. 

A  decree  was  rendered  vesting  the  title  to  said  real 
estate  in  appellees  subject  to  the  payment  of  $400  ex- 
pended out  of  the  $2,500  loan  for  the  support  of  G.  B. 
Holifield  and  for  the  taxes  paid  by  appellant  bank  on  the 
lands.  The  case  is  here  on  appeal  for  trial  de  novo. 

Appellants  concede  that  the  evidence  does  not  suffi- 
ciently preponderate  against  the  finding  of  the  chancel- 
lor that  G.  B.  Holifield  executed  the  deed  in  question  to 
appellees,  to  justify  this  court  in  disturbing  the  finding. 
This  concession  renders  it  unnecessary  to  set  out  or  dis- 
cuss the  evidence  relating  to  the  execution  and  delivery 
of  the  deed. 

G.  B.  Holifield  became  insane  and  the  probate  court 
of  Clay  County  appointed  W.  S.  Holifield  guardian  and 
curator  for  him.  That  part  of  the  judgment  pertinent  to 
the  inquiry  here  is  as  follows: 

**The  court  appoints  W.  S.  Holifield  the  guardian 
and  curator  of  the  person  and  estate  of  the  said  G.  B. 
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Holifield,  without  bond,  and  he  will  not  be  required  to  in- 
ventory said  estate  or  to  do  any  other  act  in  said  capacity 
of  guardian  except  to  keep  an  account  and  pay  the  legal 
demands  of  his  said  ward  for  one  year,  unless  otherwise 
directed  by  an  order  of  this  court." 

Under  this  appointment  and  by  virtue  of  subsequent 
orders  obtained  from  the  probate  court,  W.  S.  Holifield, 
as  guardian  for  G.  B.  Holifield,  borrowed  $2,500  from 
appellant  bank  and  executed  the  deed  of  trust  in  question 
to  secure  said  indebtedness.  $400  of  the  amount  so  bor- 
rowed was  used  by  W.  S.  Holifield  in  maintaining  and 
supporting  G.  B.  Holifield  in  a  private  sanitarium  in  the 
State  of  Kansas,  where  he  was  sent  for  treatment.  It 
is  in  dispute  as  to  whether  the  balance  was  expended 
in  the  payment  of  G.  B.  Holifield 's  or  W.  S.  Holifield 's 
indebtedness. 

At  the  time  the  Bank  of  Rector  took  the  deed  of  trust 
in  question  to  secure  the  loan  of  $2,500,  it  had  no  knowl- 
edge that  G.  B.  Holifield  had  executed  a  deed  for  said 
lands  to  appellees.  It  made  the  loan  after  having  the  title 
examined  by  a  competent  attorney. 

W.  S.  Holifield  entered  upon  and  attempted  to  per- 
form his  duties  as  guardian  and  curator  without  bond. 

The  proceeding  here  amounts  to  a  collateral  attack 
upon  the  order  appointing  W.  S.  Holifield  as  guardian 
and  curator  of  G.  B.  Holifield.  If  the  order  is  void,  it  is 
subject  to  collateral  attack. 

Section  4009  of  Kirby's  Digest,  provides:  *' Every 
such  guardian  shall,  before  entering  on  the  duties  as- 
signed him,  enter  into  bond  to  the  State  of  Arkansas,  in 
such  sum  and  with  such  securities  as  the  court  shall  ap- 
prove, conditioned  that  he  will  take  due  and  proper  care 
of  such  insane  person,  and  manage  and  administer  his 
effects  to  the  best  advantage,  according  to  law,  and  will 
faithfully  do  and  perform  all  such  other  acts,  matters 
and  things  touching  his  guardianship  as  may  be  pre- 
scribed by  law  or  enjoined  on  him  by  the  order,  sentence 
or  decree  of  any  court  of  competent  jurisdiction.** 
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(1)  Statutes  not  materially  different  from  Sec- 
tion 4009  of  Barby's  Digest,  were  under  consideration  in 
the  case  of  Guynn  et  al.  v.  McCauley,  32  Ark.  97.  Mr. 
Chief  Justice  English  in  rendering  the  opinion  in  that 
case,  on  page  104,  said:  **The  probate  court  had  no 
jurisdiction  to  grant  the  father  an  order  to  sell  the  lots 
of  his  minor  children,  until  he  was  duly  appointed  their 
guardian.  The  first  step  in  the  actual  jurisdiction  of  the 
court  over  the  estate  of  the  minors  was  the  appointment 
of  their  guardian.  The  appointment  was  not  complete 
until  the  applicant  entered  into  bond.  The  statute  de- 
clares that  no  entry  of  the  appointment  of  a  guardian 
shall  be  made  until  bond  and  security  be  given,  etc.^' 
In  the  statutes  under  consideration  in  that  case,  two 
initial  jurisdictional  acts  were  necessary — ^the  appoint- 
ment by  the  court  and  the  execution  of  a  bond.  So,  like- 
wise, under  chapter  83  of  Kirby^s  Digest,  the  court  must 
appoint  and  the  guardian  must  execute  bond  before  he 
can  enter  upon  his  duties.  The  same  reasons  for  safe- 
guarding property  of  minors  exist  with  reference  to  safe- 
guarding property  of  insane  persons. 

The  initial  order  in  the  instant  case  authorizing 
W.  S.  Holifield  to  take  charge  of  the  property  of  G.  B. 
Holifield  as  guardian  without  bond  is  without  authority 
in  law  and  void  on  its  face  and  subject  to  collateral  at- 
tack. 

(2)  It  follows  that  the  probate  court  had  no  au- 
thority to  authorize  W.  S.  Holifield  as  such  guardian  to 
sell  the  lands  in  question  and  that  the  trust  deed  executed 
by  the  guardian  to  appellant  bank  is  void. 

(3)  A  cross-appeal  has  been  prosecuted  to  ques- 
tion the  correctness  of  that  part  of  the  decree  allowing 
appellant  bank  $400  on  account  of  money  advanced  for 
the  necessary  keep  and  care  of  G.  B.  Holifield  after  he 
became  insane.  It  is  not  insisted  that  this  sum  was  ex- 
pended for  other  than  absolute  necessities.  The  conten- 
tion is  that  purchase  money  for  necessities  furnished  an 
insane  person  can  not  be  recovered  out  of  his  estate  un- 
less administered  through  a  duly  appointed  guardian. 
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The  doctrine  of  necessity  applies  with  the  same  force  to 
insane  persons  as  to  infants.  Ordtiiary  humanity  dic- 
tates that  the  insane  should  be  fed  and  clothed  and  prop- 
erly treated.  If  an  insane  person  has  an  estate,  there  is 
no  good  reason  why  it  should  not  be  subjected  to  the  pay- 
ment of  actual  and  necessary  expenses  for  his  support  and 
maintenance.  Page  on  Contracts,  Vol.  2,  1404;  Henry, 
Admr.  v.  Fine,  23  Ark.  417;  McNairy  County  v.  Ellen 
McCoin,  41  L.  R.  A.  862  (Tenn.). 

The  Bank  of  Rector  advanced  the  money  in  good 
faith,  believing  that  the  lands  belonged  to  G.  B.  Holifield. 
It  had  the  title  to  the  lands  examined  by  a  competent  at- 
torney before  making  the  loan.  It  is  an  innocent  pur- 
diaser  of  the  lands  to  the  extent  of  the  amount  advanced 
for  the  necessary  maintenance  and  support  of  G.  B.  Holi- 
field while  in  the  E^ansas  sanitarium. 

The  decree  is  in  all  things  affirmed. 


McGaugh,  Administbator,  V,  Mathis. 
Opinion  delivered  November  19,  1917. 

Mabriage — PROOF  OF — CERTIFICATE  OF  JUSTICE. — Where  the  ques- 
tion of  appeUee's  marriage  to  deceased  is  in  issue,  and  appellee 
has  shown  a  proper  marriage  license,  a  certificate  of  marriage 
signed  by  a  justice  of  the  peace,  is  admissible,  although  no  proof 
is  offered  that  the  person  signing  the  certificate  was  in  fact  a 
justice  at  the  time. 

Marriage — proof. — The  fact  of  marriage  may  be  proved  by  di- 
rect, circumstantial  or  presumptive  testimony,  by  either  documen- 
tory  or  oral  evidence. 

Marriage — proof — ^presumption. — Where  the  existence  of  a  mar- 
riage is  established  in  fact,  every  necessary  prerequisite  to  the 
validity  thereof  will  be  presumed  until  the  contrary  is  shown. 
Marriage — ^proof — presumption. — The  evidence  held  insufficient 
to  overcome  the  presumption  of  the  validity  of  the  marriage  be- 
tween deceased  and  appellee. 

Dower — separation — acceptance  of  deed. — ^A  wife  can  not  claim 
dower  in  deceased's  lands  where  she  agreed  to  a  separation  from 
him  and  accepted  a  deed  to  certain  lands  in  lieu  of  dower. 
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6.  Homestead— WHAT  land  may  be  set  aside. — ^A  widow  can  be 
allotted  the  homestead  right  only  in  land  upon  which  the  husband 
impressed  the  homestead  during  his  lifetime. 

Appeal  from  Benton  Circuit  Court;  J.  S.  Maples, 
Judge ;  reversed  in  part,  affirmed  in  part. 

Vol  T.  Lindsey,  for  appellants. 

1.  The  evidence  is  insufficient  to  show  that  appel- 
lee was  lawfully  married  to  the  intestate.  There  is  no 
proof  as  to  the  official  character  of  the  Missouri  justice. 
99  Ark.  147;  9  R.  C.  L.  568.  The  burden  was  on  appel- 
lee to  prove  a  valid  marriage. 

But  if  so,  the  marriage  was  rendered  void  by  proof 
of  a  former  marriage.  67  Ark.  278 ;  54  S.  W.  744.  In  the 
absence  of  proof  the  law  of  Texas  as  to  marriage  is  pre- 
sumed to  be  the  same  as  the  law  of  Arkansas.  70  Ark. 
17 ;  65  S.  W.  143.    See  also,  16  L.  R.  A.  (N.  S.)  98. 

2.  It  was  error  to  admit  the  decree  of  the  circuit 
court  of  Jasper  County,  Mo.,  granting  a  divorce  from 
Lucinda  Mathis.  47  Ark.  120;  70  Id.  343;  201  U.  S.  561; 
110  Id.  701. 

3.  The  court  erred  in  setting  aside  as  a  homestead 
the  lot  in  Gentry.  The  husband  had  not  impressed  the 
homestead  character  upon  the  lot  during  life,  and  they 
never  resided  upon  it.  33  Ark.  399-404 ;  29  Id.  280 ;  Const 
Ark.,  Art.  9,  §  6. 

Appellee,  pro  se. 

1.  The  evidence  is  sufficient  to  show  a  lawful  mar- 
riage between  appellee  and  the  deceased.  The  presump- 
tion is  in  favor  of  marriage. 

2.  The  appellants  are  estopped  from  objecting  to 
the  decree  of  divorce.  Lucinda  consented  to  it  and  ac- 
cepted a  settlement  deed  under  it.  Appellants  can  not 
collaterally  attack  the  decree.    14  Cyc.  723. 

2.  The  evidence  sustains  the  decree  as  to  both 
dower  and  homestead. 

HUMPHREYS,  J.  Appellee  filed  a  petition  in  the 
probate  court  of  Benton  County,  Arkansas,  for  the  allot- 
ment of  dower  in  the  personal  property  and  real  estate 
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of  B.  J.  Mathis,  deceased,  described  in  the  inventory  of 
the  administrator;  and  for  a  homestead  right  in  lot  1, 
block  3,  original  town  of  Gentry,  Arkansas,  alleging  that 
she  is  the  widow  of  R.  J.  Mathis,  deceased,  and  that  her 
husband  died  intestate  on  the  24th  day  of  January,  1916 ; 
that  W.  S.  McGaugh  was  appointed  administrator  of  the 
estate  and  entered  upon  his  duties  on  February  3,  1916. 
Lucmda  Mathis  was  permitted  to  file  an  interven- 
tion alleging  that  she  is  the  lawful  widow  of  the  said  R.  J. 
Mathis,  deceased,  and  entitled  to  dower  in  the  personal 
property  and  lands  described  in  the  inventory  of  the  ad- 
ministrator. 

Henry  Philpot,  as  next  friend  of  John  and  Archie 
Philpot,  minors,  became  a  party  to  the  proceeding.  In 
the  trial  of  the  cause,  W.  S.  Floyd  appeared  as  attorney 
for  Lucinda  Mathis,  the  administrator  and  heirs,  and  al- 
leged the  illegality  of  the  marriage  of  petitioner,  Lillie 
Mathis,  to  R.  J.  Mathis,  deceased 

The  cause  was  heard  upon  the  pleadings  and  evi- 
dence by  the  probate  court  and  a  judgment  rendered 
allotting  petitioner,  appellee  herein,  a  dower  interest  in 
all  the  personal  and  real  estate,  from  which  judgment 
an  appeal  was  prosecuted  to  the  circuit  court. 

On  trial  anew  in  the  circuit  court,  a  like  judgment 
was  rendered  in  favor  of  appellee  for  dower  interest  in 
the  real  and  personal  property,  and  in  addition,  lot  1, 
block  3,  in  the  original  town  of  Gentry,  was  set  oflf  to  her 
as  a  homestead. 

The  issue  presented  by  this  appeal  for  determination 
is  which  of  the  alleged  widows  is  the  lawful  widow  of 
E.  J.  Mathis  deceased.  The  determination  of  this  issue 
does  not  involve  the  title  to  the  property  in  question. 
The  property  is  conceded  by  all  parties  concerned  to  be 
the  estate  of  R.  J.  Mathis,  deceased.  Authority  has  been 
conferred  upon  probate  courts  to  allot  dower  on  proper 
apphcation.    Kirby's  Digest,  §  2720. 

**This  section  is  not  inconsistent  with  the  Constitu- 
tion and  confers  on  the  probate  court  a  limited  jurisdic- 
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tion  in  the  allotment  of  dower  concurrent  with  the  chan- 
cery court/'    Hilliard  v.  HUliard,  52  Ark.  283. 

It  is  insisted  that  the  marriage  of  appellee  to  B.  J. 
Mathis  was  not  sufficiently  established.  Appellee  testi- 
fied that  she  was  married  to  B.  J.  Mathis  on  September 
15,  1915,  at  Joplin,  Missouri,  and  lived  with  him  xmtil 
his  death,  which  occurred  four  months  thereafter,  within 
one-half  mile  of  Springtown,  Arkansas,  as  husband  and 
wife ;  that  they  lived  in  her  home  where  she  had  resided 
for  seventeen  years. 

A  certified  copy  of  the  marriage  license  was  intro- 
duced without  objection,  proper  authentication  being 
waived.  The  license  showed  upon  its  face  to  have  been 
issued  by  Dan  S.  Major,  recorder  of  deeds  in  Newton 
County,  Missouri.  It  authorized  any  justice  of  the  peace, 
among  others,  to  solemnize  a  mariage  between  B.  J. 
Mathis  of  Decatur,  County  of  Benton,  State  of  Arkan- 
sas, to  Lillie  South  of  Springtown,  in  said  county. 

(1-2)  A  certificate  of  marriage  signed  by  Q.  F.  C. 
Coin,  justice  of  the  peace.  Galena  township,  Jasper 
County,  Missouri,  was  introduced  over  the  objections  of 
appellant  for  the  reason  that  no  showing  was  made  that 
G.  F.  C.  Coin  was  at  the  time  a  justice  of  the  peace.  The 
certificate  was  introduced  in  connection  with  the  testi- 
mony of  plaintiff.  It  purported  on  its  face  to  be  signed  by 
a  justice  of  the  peace.  Under  the  liberal  rule  allowable  in 
proving  marriages,  we  think  it  admissible  as  a  circum- 
stance tending  to  establish  the  marriage. 

The  general  rule  laid  down  by  Cyc.  is  that  the  fact 
of  marriage  may  be  proved  by  direct,  circumstantial  or 
presumptive  testimony,  either  in  the  form  of  documen- 
tary or  oral  evidence.    26  Cyc.  pp.  882-883. 

(3)  The  marriage  between  appellee  and  Mathis 
having  been  established  in  fact,  every  necessary  prere- 
quisite to  the  validity  thereof  must  be  presumed  until  the 
contrary  is  shown.    9  B.  C.  L.  568. 

We  think  the  evidence  amply  sufficient  to  support 
the  finding  of  the  court  that  a  lawful  marriage  was  con- 
summated between  appellant  and  B.  J.  Mathis. 
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(4)  It  is  contended  that  the  marriage  was  void  for 
the  reason  that  at  the  time  of  the  marriage  R,  J.  Mathis 
was  the  lawful  husband  of  intervener,  Lucinda  Mathis. 
Lncinda  Mathis  established  her  marriage  to  R.  J.  Mathis, 
on  the  9th  day  of  July,  1882,  by  record  evidence,  as  well 
as  oral  proof.  Prior  to  her  intermarriage  to  E.  J.  Mathis, 
she  married  Sam  Barris  in  Montague  County,  Texas,  and 
removed  with  him  to  Benton  Coimty,  Arkansas.  They 
lived  together  about  two  years.  Barris  returned  to  Texas 
where  he  was  convicted  and  sent  to  the  penitentiary. 
Lucinda  heard  from  him  for  eighteen  months  after  he 
returned  to  Texas,  and  within  five  years  after  she  last 
heard  from  him,  married  Mathis  without  having  obtained 
a  divorce  from  Barris.  Mathis  and  Lucinda  lived  to- 
gether about  thirty-two  years,  at  Decatur,  as  husband 
and  wife.  They  finally  separated  and  entered  into  a  writ- 
ten contract  settling  their  property  rights.  By  the  set- 
tlement, Lucinda  procured  a  deed  from  Mathis,  on  the 
16th  day  of  November,  1914,  to  a  portion  of  his  real  es- 
tate. After  the  settlement,  Mathis  lived  in  a  little  house 
near  his  old  home  until  he  married  appellee  and  moved 
to  her  home.  The  facts  related  above  are  insuflScient  to 
overcome  the  presumption  in  favor  of  the  validity  of  the 
marriage  of  appellee  to  R.  J.  Mathis,  which  was  his  last 
marriage.  Touching  upon  the  very  point,  this  court,  in 
the  case  of  Estes  v.  Merrill,  121  Ark.  361,  said:  **So 
strong  is  this  presumption  and  the  law  is  so  positive  in 
requiring  the  party  who  asserts  the  illegality  of  a  mar- 
riage to  take  the  burden  of  proving  it,  that  such  require- 
ment obtains  even  though  it  involves  the  proving  of  a 
negative,  and  although  it  is  shown  that  one  of  the  parties 
had  contracted  a  previous  marriage,  and  the  existence 
of  the  wife  or  husband  of  the  former  marriage  at  the 
time  of  the  second  marriage  is  established  by  proof,  it  is 
not  sufficient  to  overcome  the  presumption  of  the  validity 
of  the  second  marriage,  the  law  presuming  rather  that 
the  first  marriage  has  been  dissolved  by  divorce,  in  order 
to  sustain  the  second  marriage.'* 
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Lucinda  Mathis  can  not  be  regarded  as  the  lawful 
widow  of  R.  J.  Mathis,  deceased,  for  the  purposes  of  al- 
lotment of  dower.  She  failed  in  the  proof  to  meet  the 
burden  placed  upon  her  by  the  last  marirage.  Her  proof 
was  particularly  weak  in  establishing  that  she  herself 
ever  entered  into  a  lawful  marriage  contract  with  Mathis. 
If  at  the  time  of  her  marriage  to  Mathis  she  was  the  law- 
ful wife  of  Sam  Barris,  her  marriage  to  Mathis  was 
void.  She  testified  that  she  was  lawfully  married  to  Sam 
Barris;  that  she  never  procured  a  divorce  from  him 
and  that  she  married  Mathis  in  less  than  five  years  after 
she  last  heard  from  Barris.  Even  if  her  marriage  to 
Mathis  was  legal,  in  order  to  overcome  the  presumption 
in  favor  of  the  validity  of  the  marriage  of  appellee  to 
Mathis,  she  must  have  shown  that  her  marriage  was  not 
dissolved  by  divorce.  Especially  would  this  be  so  in  view 
of  an  admitted  separation  and  property  settlement  be- 
tween her  and  Mathis. 

(5)  In  any  view  of  the  case,  there  is  no  merit  in 
Lucinda 's  contention  that  she  should  be  endowed  of  the 
estate  of  R.  J.  Mathis,  deceased,  because  she  agreed  to 
a  separation  and  accepted  a  deed  to  certain  lands  in  lieu 
of  dower.    Section  2697,  Kirby's  Digest. 

(6)  Lastly,  it  is  urged  that  the  court  erred  in  set- 
ting aside  lot  1,  block  3,  Gentry,  Arkansas,  to  appellee 
as  a  homestead.  The  record  affirmatively  disclosed  that 
prior  to  the  marriage  of  R.  J.  Mathis  to  appellee,  he  re- 
sided in  Decatur,  and  after  the  marriage,  resided  in 
Springtown  with  appellee  in  her  home.  We  do  not  un- 
derstand on  what  theory  the  Gentry  property  was  set 
aside  to  appellee  as  a  homestead.  The  husband  must 
have  impressed  the  homestead  character  on  the  land  in 
his  lifetime  to  entitle  the  widow  to  succeed  in  that  right. 
Eoback  v.  Hoback,  33  Ark.  399;  Trotter  v.  Trotter,  31 
Ark.  145 ;  Johnston  v.  Turner,  29  Ark.  280 ;  Ward  v.  May- 
field,  41  Ark.  94. 

We  have  failed  to  discover  any  evidence  whatever 
showing  that  the  Gentry  property  was  ever  occupied  as 
a  homestead  by  Mathis  in  his  lifetime.    For  the  reason 
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then  that  the  Gentry  property  was  not  impressed  with 
the  homestead  right  in  the  lifetime  of  Mathis,  the  cir- 
csuit  court  erred  on  appeal  in  setting  aside  the  Gentry 
property  to  appellee  as  a  homestead. 

The  judgment  allotting  dower  to  appellee  is  affirmed, 
but  insofar  as  it  attempted  to  set  aside  the  Gentry  prop- 
erty to  appellee  as  a  homestead,  it  is  reversed. 


Rice  Belt  Telephone  Co.  v.  Maloomb. 
Opinion  delivered  November  26,  1917. 

1.  Statutes — ^repeal  op  general  by  special  act. — ^A  special  act 
does  not  repeal  a  general  &Zt  unless  there  is  a  manifest  repug- 
nancy in  their  provisions,  or  unless  the  special  statute  was  ob- 
viously intended  as  a  substitute  for  the  general  act. 

2.  Statutes— repeal — service  of  summons — ^telephone  compa- 
nies.— ^Acts  of  1913,  p.  192,  establishing  two  judicial  districts  in 
Arkansas  County,  does  not  repeal  Act  of  1909,  p.  293,  regulating 
the  service  of  summons  upon  corporations. 

3.  Telephone  companies — failure  to  give  service — penalty. — It 
is  error  to  instruct  the  jury  that  a  telephone  company  is  liable 
for  the  statutory  penalty  for  failure  to  install  a  telephone  in 
plaintiff's  place  of  business  upon  request,  irrespective  of  whether 
the  telephone  company  acted  wilfully  or  merely  negligently. 

Appeal  from  Arkansas  Circuit  Court,  Thomas  C. 
Trimble,  Judge;  reversed. 

Lee  d  Moore  and  John  L.  Ingram,  for  appellant. 

1.  The  suit  should  have  been  dismissed  or  trans- 
ferred. Actsl913, 192;  Acts  1909,  293.  Both  parties  re- 
sided in  the  Northern  District  and  courts  of  the  South- 
em  District  had  no  jurisdiction. 

2.  Instruction  No.  1  was  error.  The  penalty  is 
not  for  negligence  or  delay,  but  only  for  wilful  refusal 
or  discrimination.  Kirby's  &  Castle's  Dige'st,  §  9903; 
123  Ark.  197.  There  is  no  testimony  of  wilful  refusal 
nor  discrimination. 
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J.  M.  Brice  and  Moncrief  &  Condray^  for  appellee. 

1.  The  verdict  is  supported  by  the  testimony.  125 
Ark.  225,  464. 

2.  Instruction  No.  1  is  correct.  102  Ark.  547.  There 
is  no  error. 

STATEMBKT  OP  PACTS. 

Alice  Malcomb  sued  the  Rice  Belt  Telephone  Com- 
pany in  the  circuit  court  for  the  Southern  District  of  Ark- 
ansas County  to  recover  the  statutory  penalty  for  the  re- 
fusal of  the  telephone  company  to  install  a  telephone  in 
her  place  of  business  in  Stuttgart,  Arkansas  County,  Ark- 
ansas. 

In  September,  1916,  Alice  Malcomb  resided  in  Stutt- 
gart, Arkansas,  and  was  running  a  restaurant  there.  On 
September  18,  1916,  she  entered  into  a  written  contract 
with  the  Bice  Belt  Telephone  Company  to  install  a  tele- 
phone in  her  restaurant.  The  telephone  company  failed 
to  install  the  telephone,  and  she  instituted  the  present  ac- 
tion on  the  30th  day  of  December,  1916,  to  recover  the 
penalty  prescribed  by  the  acts  of  1913.  See  Acts  of  1913, 
page  346.  In  a  short  time  after  the  institution  of  the  suit 
the  telephone  company  installed  a  telepl^one  in  her  res- 
taurant. 

On  the  part  of  the  telephone  company  it  was  proved 
that  during  the  ten  days  following  the  execution  of  the 
contract  for  the  installation  of  the  telephone  in  the  res- 
taurant of  the  plaintiff  that  it  sent  its  agents  there  during 
three  different  days  for  the  purpose  of  installing  thfe  tele- 
phone and  that  they  were  not  able  to  do  the  work  because 
the  house  was  shut  up.  It  was  also  shown  that  the  offi- 
cers of  the  telephone  company  did  not  know  where  the 
plaintiff  resided  in  Stuttgart  and  they  thought  she  had 
abandoned  her  business. 

On  the  other  hand,  the  plaintiff  testified  that  her 
place  of  business  was  running  every  day  after  she  made 
the  contract,  and  her  testimony  in  this  respect  was  corrob- 
orated by  that  of  other  persons  who  did  business  with  her. 
She  stated  that  her  business  was  opened  from  9:30  to 
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10:30  o'clock  in  the  moming  and  was  kept  open  through- 
out the  day. 

The  jury  returned  a  verdict  for  the  plaintiff  for 
$100  penalty  and  for  $5  per  day  for  101  days,  making  a 
total  of  $606.  Prom  the  judgment  rendered  the  defend- 
ant has  appealed. 

HART,  J,,  (after  stating  the  facts).  The  plaintiff 
resided  in  tiie  town  of  Stuttgart  in  the  Northern  District 
of  Arkansas  County,  and  the  telephone  company  had  its 
principal  office  there.  Its  lines  extended  into  the  South- 
em  District  of  Arkansas  County  and  it  had  a  branch  of- 
fice there.  The  plaintiff  brought  this  suit  in  the  Southern 
District  and  the  telephone  company  moved  to  transfer  it 
to  the  Northern  District.  The  court  refused  to  make  the 
transfer  and  its  ruling  is  now  assigned  as  error  calling 
for  a  reversal  of  the  judgment. 

The  Legislature  of  1909  passed  an  act  regulating  the 
service  of  summons  on  corporations.  Section  1  provides 
that  all  foreign  corporations  and  domestic  corporations 
who  keep  or  maintain  in  any  of  the  counties  in  this  State 
a  branch  office  or  other  place  of  business  shall  be  subject 
to  suits  in  any  of  the  courts  in  any  of  said  counties  where 
such  corporation  so  keeps  or  maintains  su6h  office  or  place 
of  business  and  that  service  6i  summons  upon  the  agent 
or  employee  in  charge  of  said  office  or  place  of  business 
shall  be  sufficient  service  and  shall  give  jurisdiction  to 
any  of  the  courts  of  this  State  held  in  the  counties  where 
such  service  of  sununons  is  had.    Acts  of  1909,  page  293. 

The  Legislature  of  1913  passed  an  act  establishing 
two  judicial  districts  in  Arkansas  County.  Courts  were 
to  be  held  at  Stuttgart  for  the  Northern  District  and  at 
DeWitt  for  the  Southern  District.  Section  6  provides 
that  said  districts  for  all  purposes  of  the  act  shall  be  con- 
sidered as  separate  and  distinct  counties  and  that  the 
mode  and  place  for  trying  suits  shall  be  determined  by 
the  general  law  applicable  to  different  counties.  Acts 
of  1913,  page  192. 

(1)  It  is  the  contention  of  counsel  for  the  telephotie 
company  that  the  latter  act  repealed  the  former  one.    We 
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do  not  agree  with  counsel  in  this  contention.  A  special 
act  will  not  repeal  a  general  law  unless  there  is  a  manifest 
repugnancy  in  their  provisions  or  one  was  obviously  in- 
tended as  pro  tofUo  a  substitute  for  the  other.  36  Cyc, 
p.  1093. 

(2)  There  is  a  field  of  operation  for  both  statutes. 
The  later  special  act  does  not  in  express  terms  repeal  the 
former  one.  Repeals  by  implication  are  not  favored. 
The  two  acts  were  passed  to  accomplish  different  objects 
and  their  provisions  are  not  irreconcilable  or  necessarily 
inconsistent.  Both  may  stand  and  be  operative  without 
being  repugnant  to  each  other.  Chamberlain  v.  State^  50 
Ark.  132,  and  McFarland  v.  State  Bank,  4  Ark.  415. 

Neither  can  it  be  said  that  because  the  act  of  1913 
was  enacted  after  the  act  of  1909,  that  the  provisions  of 
the  former  do  not  apply  to  the  judicial  districts  created 
by  the  latter  act.  The  statute  of  1909  is  general  in  its 
terms  and  must  be  held  to  apply  to  any  county  or  district 
existing  during  the  life  of  the  act.  Hence  it  could  not  be 
said  that  the  general  act  did  not  apply  because  it  was  en- 
acted prior  to  the  passage  of  the  special  act  of  1913. 

(3)  It  is  next  contended  that  the  court  erred  in  giv- 
ing instruction  No.  1,  which  is  as  follows  : 

^^  You  are  instructed  that  telephone  companies,  by  the 
necessities  of  conameroe  and  by  public  use,  have  become 
common  carriers  of  conamunications,  and  as  such  m\ist 
supply  all  applicants  alike,  who  are  similarly  situated, 
within  ten  days  after  written  demand  therefor  and  can 
not  discriminate  in  favor  of  or  against  any  one,  and  if  you 
find  from  the  testimony  in  this  case  that  the  plaintiff, 
Miss  Alice  Malcomb,  applied  for  telephone  service  in  the 
city  of  Stuttgart,  Arkansas,  and  a  mutual  contract  was 
signed  by  her  and  defendant  company  on  the  18th  day  of 
September,  1916,  which  contract  is  in  evidence  and  was 
complied  with  on  the  part  of  the  plaintiff,  and  after  ten 
days  from  the  date  of  said  contract  defendant  company 
had  not  supplied  her  with  telephone  connections  with  its 
switchboard  in  said  city  as  alleged  in  her  complaint,  and 
as  provided  in  said  contract,  then   defendant  company 
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would  be  liable  for  $100  penalty  and  an  additional  sum  of 
$5  per  day  for  each  day  thereafter  that  it  failed  to  sup- 
ply plaintiff  with  telephone  connections  and  service." 

In  this  contention  we  think  counsel  are  correct.  In 
the  case  of  Southwestern  Telegraph  <&  Telephone  Com- 
pany V.  Murphy,  100  Ark.  546,  in  construing  a  statute  in 
all  respects  similar  to  the  one  now  under  consideration 
except  as  to  the  penalty  provided,  the  court  said : 

**The  manifest  purpose  of  the  statute  is  to  inflict  a 
penalty  on  a  telephone  company,  not  for  negligence  or  in- 
attention in  failing  to  repair  its  instrumentalities  for 
supplying  service,  but  for  wilful  refusal  to  furnish  tele- 
phone connections  and  facilities  without  discrimination  or 
partiality  to  all  applicants  who  comply  or  offer  to  comply 
with  the  rules.  The  statute  forbids  discrimination,  and 
mere  neglect  or  inattention  in  repairing  instruments  does 
not  constitute  that.  The  most  that  the  evidence  tends  to 
establish  is  negligence  in  failing  to  repair  plaintiff  *s  tele- 
phone. There  is  nothing  to  show  that  this  was  prompted 
by  any  intention  to  deprive  plaintiff  of  the  use  of  his  tele- 
phone, and  for  that  reason  we  are  of  the  opinion  that  the 
question  of  discrimination  during  that  period  should  not 
have  been  submitted  to  the  jury.  Tha|;  error  calls  for  a 
reversal  of  the  judgment,  for  we  have  no  means  of  deter- 
mining whether  the  verdict  of  the  jury  was  based  upon 
that  feature  of  the  case  or  upon  the  other  as  to  removal 
of  the  telephone  in  June." 

It  is  manifest  that  the  instruction  complained  of  is 
contrary  to  the  decision  of  the  court  just  quoted.  Under 
the  instruction  as  given  the  jury  was  required  to  find  for 
the  plaintiff  if  the  defendant  company  had  not  supplied 
her  with  telephone  connections  within  ten  days  after  the 
date  of  her  contract  with  the  company  regardless  of  the 
fact  of  whether  the  failure  was  wilful  or  not.  The  burden 
of  the  proof  was  on  the  plaintiff  to  bring  the  -ease  within 
the  terms  of  the  statute.  It  is  true  the  undisputed  evi- 
dence shows  that  the  company  failed  to  install  the  tele- 
phone within  the  limit  of  time  prescribed  by  the  statute, 
but  it  can  not  be  said  that  the  undisputed  evidence  shows 
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that  the  failure  was  wilful  or  prompted  by  any  intention 
to  deprive  the  plaintiff  from  having  a  telephone. 

According  to  the  evidence  adduced  by  the  company, 
its  servants  went  to  the  place  of  business  of  the  plaintiff 
within  reasonable  hours  for  the  purpose  of  installing  a 
telephone  under  the  contract.  The  house  was  closed  up. 
They  went  again  on  two  separate  days  and  did  not  find 
any  one  there. 

According  to  the  plaintiff's  own  testimony  she  did 
not  open  her  business  until  very  late  in  the  morning  from 
9:30  to  10:30  o'clock.  The  servants  of  the  company  did 
not  know  where  the  plaintiff  resided.  Under  these  cir- 
cumstances the  giving  of  the  instruction  in  the  form  set 
out  above  was  prejudicial  to  the  rights  of  the  defendant 
company.  See  also  Southwestern  Tel.  <&  TeL  Co.  v.  Gar- 
rigcm,  107  Ark.  611,  and  HiU  v.  Southwestern  Tel.  d  Tel. 
Co.,  117  Ark.  104. 

For  the  error  in  giving  instruction  No.  1,  at  the  re- 
quest of  the  plaintiff,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 


Less  v.  Less. 

Opinion  delivered  November  26,  1917. 

Dower — mortgaged  property. — Dower  may  be  assig^ned  in  property 
subject  to  mortgagre,  the  dower  interest  beings  held  subject  to  the 
mortgage. 

Appeal  from  Lawrence  Chancery  Court,  Eastern 
District;  Geo.  T.  Humphries,  Chancellor;  aflBrmed. 

A.  S.  Irby,  G.  M.  Gibson  and  H.  L.  Ponder,  for  ap- 
pellants. 

1.  The  husband  only  had  an  equity  of  redemption 
at  the  time  of  his  death.  The  widow  was  only  entitled  to 
dower  in  this  equity  of  redemption.  14  Cyc.  914;  31  Ark. 
580 ;  66  Am.  Dec.  467 ;  9  Am.  Dec.  322 ;  37  Id.  390 ;  16  Atl. 
669;  9  R.  C.  L.,  §  31,  588;  6  Am.  Dec  137;  1  Am.  Eep.  60; 
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68  Ark.  457;  55  Id.  230;  2  Jones  on  Mortg,,  §  1067;  25 
Ark.  54;  29/^.596. 

2.  The  contract  with  Beloate  gave  him  such  an  inter- 
est that  he  should  have  been  made  a  party. 

3.  The  giving  of  the  first  supersedeas  bond  stopped 
and  stayed  all  further  proceedings  under  the  decree  to 
assign  dower. 

4.  The  Commonwealth  Loan  Company  should  have 
been  made  a  party.  No  dower  should  have  been  assigned 
over  its  protest.  2  Jones  on  Mortg.,  §  1067;  Kirby^s  Di- 
gest, §  2691-2. 

W.  A.  Cufmingham  and  W.  E.  Beloate,  for  appellee. 

1.  Dower  was  properly  assigned  in  the  mortgaged 
lands,  subject  to  the  burden  of  the  widow  *s  proportionate 
share  of  the  debt.  2  Scribner  on  Dower,  696;  31  Ark. 
580;  68  Ark.  457 ;  101  Id.  298. 

2.  No  objection  was  made  to  Tharp  acting  as  spe- 
cial chancellor.  All  parties  consented.  6  Ark.  227;  2 
Id.  282. 

3.  Beloate  *s  contract  was  not  a  sale.  No  vested  es- 
tate passed.  It  was  only  an  option  to  purchase.  Tiede- 
man  on  Real  Prop.,  §  26. 

4.  The  superseded  decree  was  not  final. 

5.  The  loan  company  not  being  a  party,  its  rights 
were  not  affected.  But  all  its  rights  were  protected.  The 
decree  burdens  the  lands  with  one-third  of  all  liens  and 
the  amount  necessary  to  purchase  an  annuity.  68  Ark. 
457.    There  is  no  error. 

HUMPHREYS,  J.  Appellee  brought  a  friendly  suit 
against  appellant  to  the  March  term,  1917,  of  the  Eastern 
District  of  Lawrence  County  Chancery  Court  for  her 
homestead  and  allotment  of  dower  in  her  deceased  hus- 
band's real  estate,  containing  in  all  about  2,000  acres  of 
very  valuable  land.  All  the  allegations  of  the  bill  were 
conceded  by  answer,  and  a  consent  decree,  adjudging  ap- 
pellee a  one-third  interest  in  said  real  estate  for  life  and 
appointing  commissioners  to  lay  off  the  interest  in  kind, 
was  rendered  on  the  21st  day  of  March,  1917,  by  a  special 
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chancellor,  who  was  also  at  the  time  the  regular  county 
and  probate  judge  of  Lawrence  County. 

At  the  same  term  of  court  in  April,  Gussie  Less,  the 
divorced  wife  of  Isaac  Less,  deceased,  filed  an  interven- 
tion setting  up  that  she  had  a  lien  on  certain  of  the  lands 
to  secure  the  payment  of  alimony,  and  asking  that  no 
dower  be  assigned  in  these  particular  lands ;  and  the  other 
appellants,  only  heirs  at  law  of  Isaac  Less,  deceased,  filed 
a  motion  to  set  aside  the  consent  decree  for  the  alleged 
reasons — that  the  decree  was  void  because  rendered  by  a 
special  chancellor  not  eligible  to  election  and  that  Ida 
Less  was  not  the  owner  of  the  dower  interest,  having  sold 
same  prior  to  the  date  of  the  decree,  and  that  the  lands 
were  subject  to  a  mortgage  lien  in  favor  of  the  Common- 
wealth Farm  Loan  Company  for  about  $40,000,  which 
company  was  not  a  party  to  the  suit,  and  which  company 
now  desired  to  be  made  a  party  for  the  purpose  of  object- 
ing to  the  assignment  of  dower ;  and  said  mortgage  com- 
pany also  filed  an  intervention  asking  to  be  made  a  party, 
and  alleged  that  it  was  not  to  its  interest  to  have  dower 
assigned  in  said  lands. 

An  answer  was  filed  by  appellee  joining  issue  on  all 
the  material  allegations  of  the  interventions  and  motion. 
Appellants  also  filed  a  motion  objecting  to  the  selection 
of  lands  as  dower  made  by  appellee,  and  excepting  to  the 
report  of  the  conmiissioners,  for  the  alleged  reasons  that 
the  lands  were  not  equitably  appraised,  and  that  in  as- 
signing dower  no  account  had  been  taken  of  the  liens  rest- 
ing upon  said  real  estate.  The  court  struck  out  the  selec- 
tion filed  by  appellee  and  ordered  her  to  present  her  se- 
lection of  lands  to  the  commissioners  for  consideration ; 
also  ordered  the  commissioners  to  make  a  reallotment  of 
one-third  in  value  of  the  lands  to  appellee,  as  ordered  in 
the  former  decree.  The  court  also  charged  the  lands  as- 
signed to  the  widow  with  one-third  of  the  interest  due 
and  to  become  due  on  the  mortgage  until  maturity  of  the 
principal  debt,  and  after  maturity  thereof,  a  sum  suffi- 
cient to  produce  an  annuity  for  the  remainder  of  appel- 
lee *s  expectancy,  for  one-half  of  the  amount  of  the  an- 
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nual  interest.  Also  charged  the  lands  to  be  assigned  as 
dower  with  one-third  of  the  monthly  allowance  due  Gussie 
Less.  Appellants  excepted  and  prayed  an  appeal  to  the 
Supreme  Court.  The  court  then  heard  the  case  Upon  the 
pleadings,  record  evidence,  depositions  and  contract  be- 
tween Ida  Less  and  W.  E.  Beloate,  and  overruled  the  mo- 
tion to  set  aside  the  original  decree  and  to  make  the  Com- 
monwealth Farm  Loan  Company  a  party  to  the  action. 
Appellants  excepted,  prayed  an  appeal  to  the  Supreme 
Court,  which  was  granted,  and  filed  a  supersedeas  bond. 
Thereafter  the  clerk  issued  a  writ  of  supersedeas  pend- 
ing appeal  to  the  Supreme  Court. 

Immediately  thereafter,  appellants  filed  another  mo- 
tion setting  out  the  steps  that  had  been  taken  in  the  case 
and  asked  for  a  stay  of  proceedings  until  the  case  could 
be  settled  in  the  Supreme  Court.  The  court  overruled 
that  motion  and  exceptions  were  saved  and  an  appeal 
prayed  and  granted. 

The  commissioners  then  filed  a  report  showing  the 
value  of  the  lands  assigned  by  them  to  Ida  Less  as  dower. 
This  report  was  excepted  to  for  the  reasons:  (1  and  2) 
that  the  selection  of  dower  was  not  based  upon  a  fair 
market  value  of  the  lands ;  (3)  that  the  order  of  the  court 
on  April  25, 1917,  apportioning  the  payment  of  the  liens 
on  the  land,  was  not  in  accordance  with  law;  (4)  that  the 
supersedeas  theretofore  filed  had  the  effect  of  suspend- 
ing all  proceedings  in  the  case. 

In  these  exceptions,  appellants  prayed  that  the  mat- 
ter be  held  in  abeyance  until  the  final  action  of  the  Su- 
preme Court.  The  report  and  exceptions  thereto  was 
heard  by  the  court  and  a  decree  rendered  confirming  the 
appraisement  of  the  lands  and  assignment  of  dower  by 
the  commissioners.  Appellants  excepted  and  prayed  an 
appeal  to  the  Supreme  Court,  which  was  granted,  and 
filed  a  second  supersedeas  bond  and  the  clerk  issued  his 
supersedeas  thereon* 

(1)     It  is  insisted  by  appeDant  that  the  court  erred 

•  in  setting  aside  dower  in  said  lands   to   appellee  upon 

which  a  mortgage  lien  rested.    There  are  a  number  of 
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authorities  liolding  that  it  is  improper  to  assign  dower 
in  mortgaged  lands  nntil  the  mortgage  debt  has  been  paid. 
This  court  has  adopted  the  contrary  view  and  permitted 
the  assignment  of  dower  in  mortgaged  property^  subject 
to  the  mortgage  indebtedness.  The  doweress  takes  an  un- 
divided one-third  life  interest  in  the  lands  according  to 
value,  subject  to  the  payment  of  a  just  proportion  of  the 
indebtedness.  Hewitt  v.  Cox,  55  Ark.  225;  Crasser  v. 
Crosser,  121  Ark.  64. 

The  rule  for  ascertaining  the  proportion  of  indebted- 
ness to  be  paid  by  the  widow  was  fixed  in  the  case  of 
Salinger  v.  Black,  68  Ark.  449.  The  court  did  not  commit 
error  in  the  instant  case  in  assigning  dower  and  imposing 
thereon  a  proportionate  amount  of  the  lien  indebtedness. 
It  must  be  borne  in  mind,  however,  that  this  rule  in  no 
way  conflicts  with  the  rights  of  the  mortgagee  or  lien 
holder  whose  lien  is  prior  and  paramount  to  the  dower 
interest  in  the  lands.  That  question  is  fully  discussed  and 
decided  in  the  case  of  Crosser  v.  Crosser,  supra. 

It  is  next  insisted  that  the  contract  between  appellee 
and  W.  E.  Beloate  had  the  effect  of  making  Beloate  a  nec- 
essary party  in  the  assignment  of  dower.  Beloate  acted 
as  attorney  for  Ida  Less  in  the  procurement  of  her  dower 
interest  and  is  bound  by  the  consent  decree.  Under  the 
decree,  Ida  Less  is  dearly  the  owner  of  the  dower  interest 
as  against  any  rights  that  Beloate  might  set  up  xmder  the 
contract,  having  acted  as  appellee's  attorney  in  procuring 
a  consent  decree  for  assignment  of  dower  on  the  theory 
that  she  was  the  true  owner  thereof  at  the  time  the  de- 
cree was  procured.  This  eliminates  any  necessity  for  con- 
struing the  terms  of  the  contract. 

It  is  next  insisted  that  the  effect  of  the  first  superse- 
deas bond  was  to  suspend  proceedings  under  the  original 
decree  allotting  dower.  This  bond  was  filed  on  an  appeal 
to  the  Supreme  Court  from  an  order  overruling  a  mo- 
tion to  set  aside  the  original  decree  and  to  make  the  Com- 
monwealth Farm  Loan  Company  a  party.  The  effect  of 
the  court's  ruling  was  to  leave  the  original  decree  in  full 
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force.    An  appeal  from  a  motion  refusing  to  set  aside  a 
decree  does  not  suspend  proceedings  under  the  decree. 

Lastly^  it  is  insisted  that  the  Commonwealth  Farm 
Loan  Company  should  have  been  made  a  party.  This  po- 
sition is  not  sounds  for  the  assignment  of  dower  in  no  way 
affected  the  mortgagee 's  interest  in  the  lands.  The  dower 
interest  assigned  was  subject  to  the  rights  of  the  mort- 
gagee under  the  law.  The  mortgagee  will  have  a  right  to 
enforce  its  mortgage  against  all  property  described  in  the 
mortgage.  The  dower  interest  must  yield  to  the  mort- 
gagee 's  interest  in  case  of  foreclosure. 

No  error  appearing^  the  decree  is  in  all  things  af- 
firmed. 

1 

Bush,  Receivbr  St.  Louis,  Iron  Mountain  &  Southern 

Company,  v.  Curry. 

Opinion  delivered  November  19,  1917. 

1.  CABBIER8 — ^L0S8    AND    DAMAGE    TO    FSEIGHT — NOTICE— WAIYDt    BY 

AGEST. — Notice  of  loss  or  damage  to  freight  may  be  waived  by 
the  agent  of  the  carrier  who  has  the  authority  to  receive  the 
notice;  and  this  is  true  notwithstanding  a  stipulation  in  the  con- 
tract of  carriage  attempting  to  limit  the  authority  of  the  agent. 

2.  Appeal  and  ebbor — ^exclusion  of  testimony — ^FAniUBS  to  peb- 
FECT  BECOBD. — ^A  cause  will  not  be  reversed  for  the  failure  of  the 
trial  court  to  admit  testimony,  when  the  record  does  not  show 
what  the  testimony  would  have  been. 

Appeal  from  Drew  Circuit  Court;  Turner  Butler, 
Judge ;  affirmed. 

E.  B.  Kinsworthy  and  W.  G.  Riddick,  for  appellant. 

1.  There  was  no  delay  in  the  shipment  and  no  rough 
handling.  No  n^ligence  or  want  of  due  care  was  proven. 
Delivery  was  complete  on  delivery  to  the  representatives 
of  the  commission  people. 

2.  There  was  error  in  the  court's  instruction  on  the 
question  of  delay.   63  Ark.  332 ;  81  Id.  474 ;  50  Id.  397. 

3*  There  was  error  in  the  instructions  as  to  notice. 
The  provision  in  the  contract  was  reasonable.  63  Ark. 
372;  101  Id.  172;  82  Id.  353;  60  U.  S.  (L.  Ed.)  948.    No 
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agent  of  the  company  had  authority  to  waive  notice.    203 
Fed.  971. 

4.  There  were  errors  in  admitting  and  excluding 
testimony. 

5.  The  plaintiff  failed  to  prove  the  value  of  the 
cattle  lost  and  the  verdict  is  unjust. 

Williamson  d  Williamson,  for  appellees. 

1.  There  was  proof  of  undue  delay  and  slow  trans- 
portation.   63  Ark.  332. 

2.  There  is  no  error  in  the  instructions.  50  Ark. 
397. 

3.  Cattle  were  lost  and  their  value  was  proven.  128 
Ark.  103. 

4.  There  was  no  error  in  admitting  nor  excluding 
testimony.    96  Ark.  384. 

5.  Notice  was  waived.  89  Ark.  157;  6  Cyc.  509; 
70  Ark.  402 ;  127  Ark.  261 ;  129  Ark.  450. 

6.  The  verdict  is  sustained  by  the  evidence.  196 
S.  W.  471,  816;  122  Ark.  349;  126  Ark.  427;  125  Ark.  486; 
,51  Ark.  332 ;  lb.  324;  49  Id.  382 ;  44  Id.  258. 

MoCULLOCH,  C.  J.  Appellees  shipped  seven  car 
loads  of  cattle  over  the  railroad  operated  by  appellant 
from  Monticello,  Arkansas,  to  East  St.  Louis,  Illinois, 
and  this  is  an  action  instituted  by  appellees  to  recover 
damages  sustained  by  reason  of  injuries  to  the  cattle 
while  being  transported  by  appellant.  Five  of  the  cars 
were  consigned  to  the  Moody  Commission  Company,  and 
the  other  two  cars  were  consigned  to  the  Keys  Conmiis- 
sion  Company,  and  damages  on  both  shipments  were 
laid  in  the  sum  of  $761.87.  The  jury  returned  a  verdict  in 
appellee's  favor  for  recovery  of  the  sum  of  $541.87,  and 
judgment  was  rendered  accordingly. 

It  was  alleged  in  the  complaint  that  there  was  delay 
in  the  shipment  which  caused  shrinkage  in  weight  and 
injury  to  the  appearance  of  the  cattle,  and  thereby  af- 
fected the  market  value  thereof,  and  that  some  of  the 
cattle  were  lost  from  the  cars,  others  killed,  and  still  oth- 
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ers  crippled.  The  court  submitted  to  the  jury  the  al- 
legations of  negligence  and  also  the  elements  of  damages. 
It  is  contended,  however,  that  there  was  no  evidence  of 
delay  in  the  shipment,  and  that  for  that  reason  the  ques- 
tion should  not  have  been  submitted  to  the  jury. 

The  question  of  delay  does  not  appear  to  have  been 
very  satisfactorily  established  by  the  evidence,  yet  we 
can  not  say  that  there  was  entire  absence  of  evidence 
on  that  subject,  for  several  of  the  witnesses  testified  that 
the  train  made  slow  time  and  that  there  was  unnecessary 
delay  in  the  movement. 

It  is  also  insisted  that  the  evidence  does  not  estab- 
lish the  value  of  the  cattle  alleged  to  have  been  lost,  but 
we  think  the  evidence  was  sufficient  on  that  subject. 

The  bill  of  lading  contained  a  stipxdation  with  re- 
spect to  giving  notice  of  loss  or  damage  to  appellant's 
agents  at  destination  within  twenty-four  hours.  Notice 
was  given  in  some  instances,  and  not  in  others,  but  the 
evidence  is  sufficient  to  show  that  the  agent  at  destina- 
tion instructed  the  commission  companies  in  advance 
that  it  was  unnecessary  to  give  the  notices.  It  is  insisted 
that  the  clause  in  the  contract  limiting  the  authority  of 
the  agent  to  waive  the  notice  is  conclusive,  and  that  the 
waiver,  if  proved,  is  inoperative.  Counsel  for  appellant 
cite  cases  which  sustain  their  view  of  the  law,  but  this 
court  has  steadily  held  to  the  rule  that  the  notice  may  be 
waived  by  the  agent  of  the  company  who  is  clothed  with 
authority  to  receive  it.  St.  Louis  8.  W.  Ry.  Co.  v.  Gray- 
son, 89  Ark.  154 ;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Nunley, 
120  Ark.  268;  Lusk,  Receiver,  v.  Long,  127  Ark.  261,  192 
S.  W.  214.  This  is  true  notwithstanding  the  stipulation 
attempting  to  limit  the  authority  of  the  agent  Peoples' 
Fire  Ins.  Association  of  Arkansas  v.  Goyne,  79  Ark.  315. 

There  are  certain  assignments  of  error  with  respect 
to  the  rulings  of  the  court  in  the  admission  and  exclu- 
sion of  testimony,  but  an  examination  of  the  record  fails 
to  sustain  appellant's  contention  as  to  what  the  rulings 
of  the  court  were  on  those  subjects.  For  instance,  there 
is  an  exception  as  to  the  admission  of  a  certain  letter. 
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said  to  have  been  written  and  delivered  by  one  of  the 
commission  companies  to  appellant's  ofScers  in  St.  Louis, 
but  the  record  does  not  show  that  this  letter  was  read 
in  evidence.  Another  instance  is  that  there  is  an  excep- 
tion to  the  ruling  of  the  court  in  refusing  to  permit  wit- 
ness McPherson  to  testify  as  to  certain  matters,  but  the 
record  does  not  indicate  what  the  answers  of  the  witness 
would  have  been.  Therefore,  according  to  well  settled 
rules,  we  can  not  treat  the  rulings  of  the  court  as  prej- 
udicial, even  though  they  may  have  been  erroneous. 

Our  conclusion  is  that  there  was  no  prejudicial  error 
committed  by  the  court  in  the  trial  of  the  cause,  and  that 
the  judgment  should  be  affirmed.    It  is  so  ordered. 


HiNSON  V.  Gillespie. 
Opinion  delivered  December  3,  1917. 

CONTBACrS — FOB  BENEFIT  OF  TmRD  PARTY — STATUTE  OF  FRAUDS. — ^Af)- 

pellant  rented  her  farm  to  appellee,  and  appellee  rented  his  farm 
to  appellant's  son.  The  testimony  was  conflicting  as  to  whether 
appellant  agreed  to  remit  the  rent  due  her  in  consideration  that 
appellee  furnish  her  son  in  an  amount  equal  to  the  rent  due  ap- 
pellant. In  an  action  by  appellant  against  appellee  for  rent, 
heldf  it  was  improper  to  direct  a  verdict  for  appellee,  and  that 
the  jury  should  have  been  permitted  to  determine  whether  ap- 
pellant's promise  was  original  or  collateral,  and  within  the  statute 
of  frauds. 

Appeal  from  Faulkner  Circuit  Court;  Thomas  C. 
Trimble,  Judge;  reversed. 

Robins  <&  Clark,  for  appellant. 

1.  It  was  error  to  direct  a  verdict  The  agree- 
ment was  not  a  collateral  promise  but  an  origiiial  one 
and  not  within  the  statute  of  frauds.  Certainly  there 
was  a  question  of  fact  for  a  jury.  79  Ark.  1]40  Id.  429 ; 
124  Id.  480;  110  Id.  326. 

2.  Appellee's  letter  took  the  case  out  of  the  statute, 
or  at  least  made  it  a  question  for  the  jury.  1  Jones  Comu 
on  Ev.  (1918),  924. 
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P.  H.  Prince,  for  appellee. 

The  promise  was  collateral  and  clearly  within  the 
statute  of  frauds.  A  verdict  was  properly  directed  as 
no  case  for  a  jury  was  made.  Kirby's  Digest,  §  3654. 
A  verdict  was  properly  directed  for  appellee. 

HART,  J.  Mrs.  M.  A.  Gillespie  sued  L.  A.  Hinson 
before  a  justice  of  the  peace  in  Faulkner  County  for  $85 
for  rents  alleged  to  be  due  her  on  her  farm  for  the  year 
1915,  and  $20  damages  for  holding  the  farm  after  the 
expiration  of  his  term.  There  was  a  verdict  for  the  de- 
fendant before  the  justice  of  the  peace  and  the  plaintiff 
appealed  to  the  circuit  court.  In  the  circuit  court  the 
case  was  tried  before  a  jury  upon  the  following  facts : 

Mrs.  Gillespie  testified  that  in  the  first  part  of  Jan- 
uary, 1915,  she  rented  her  farm  in  Faulkner  County, 
Arkansas,  for  that  year  to  the  defendant,  Hinson,  and 
that  he  agreed  to  pay  her  the  sum  of  $85  therefor,  and 
owes  her  that  amount. 

L.  A.  Hinson  testified  for  himself  and  admitted  that 
he  had  rented  Mrs.  Gillespie's  place  in  Faulkner  County, 
Arkansas,  for  the  year  1915,  for  the  sum  of  $85.  He 
stated  further,  however,  that  he  went  to  Mrs.  Gillespie's 
house  in  the  city  of  Argenta,  in  the  early  part  of  Jan- 
uary, 1915,  to  see  her  about  renting  her  place  in  Faulkner 
County;  that  he  was  running  a  small  supply  store  near 
her  place  and  also  owned  a  small  place  of  his  own;  that 
Mrs.  Gillespie  was  anxious  to  get  some  one  to  supply  her 
son  Arthur;  that  she  finally  agreed  that  she  would  rent 
her  place  to  Hinson  for  $85  and  let  the  rent  stand  for 
rapplies  that  he,  Hinson,  should  furnish  to  her  son 
Arthur;  that  pursuant  to  this  arrangement  he  rented 
her  son  his  place  and  furnished  him  supplies  for 
the  year  1915;  that  there  was  due  him  by  her  son  for 
supplies  so  furnished,  an  amount  equal  to  the  rent  he 
had  agreed  to  pay  Mrs.  Gillespie ;  that  sometime  in  the 
spring  he  learned  there  was  some  misunderstanding 
about  the  terms  of  their  oral  agreement  and  that  he  wrote 
Mrs.  Gillespie  about  it;  that  in  reply  to  his  letter,  among 
other  things,  she  stated  that  she  intended  for  her  son 


Digitized  by  VjOOQIC 


242  HiNsoN  V.  Gillespie.  [131 

to  pay  her  next  fall  the  amount  that  Hinson  was  due  her 
for  rent.  Other  evidence  tended  to  corroborate  the 
statement  of  the  plaintiff. 

Mrs.  Gillespie  and  a  young  son  about  sixteen  years 
old  deny  that  Mrs.  Gillespie  had  told  Hinson  that  if  he 
would  rent  his  place  to  her  son  Arthur  and  furnish  him 
for  the  year  1915,  that  she  would  let  the  r^nt  on  her  place 
stand  for  the  supplies  so  furnished  him. 

Mrs.  Gillespie  relied  upon  the  statute  of  frauds  to 
defeat  Hinson  in  his  defense  to  the  action.  At  the  con- 
clusion of  the  testimony  the  court  stated  to  the  jury  that 
even  if  the  testimony  of  Hinson  was  true,  it  was  an  oral 
agreement  to  answer  for  the  debt  of  another  and  under 
the  statute  of  frauds  was  not  binding  because  it  was  not 
in  writing.  The  jury  was  therefore  directed  to  bring  in 
a  verdict  for  the  plaintiff.    The  defendant  has  appealed. 

We  think  the  learned  circuit  judge  erred  in  directing 
a  verdict  for  the  plaintiff.  In  Brown  v.  Morrow^  124 
Ark.  480,  the  court  held  that  in  determining  whether  an 
oral  promise  is  original  or  collateral,  the  intention  of 
the  parties  at  the  time  it  was  made  must  be  regarded; 
and  in  determining  such  intention  the  words  of  the  prom- 
ise, the  situation  of  the  parties,  and  all  of  the  conditions 
attending  the  transaction,  should  be  taken  into  considera- 
tion. In  the  application  of  this  rule  to  the  present  case 
we  think  it  was  a  question  for  the  jury  to  determine 
whether  or  not  the  promise  of  Mrs.  Gillespie  was  an  orig- 
inal promise  to  answer  for  the  debt  of  her  son  Arthur. 
According  to  the  testimony  of  Hinson  she  was  inter- 
ested in  getting  some  merchant  to  furnish  him.  She 
agreed  to  rent  her  place  to  Hinson  and  let  the  rent  stand 
for  supplies  for  that  amount  to  her  son  Arthur  in  con- 
sideration that  Hinson  should  rent  his  place  to  her  son 
and  furnish  him  supplies.  Pursuant  to  this  agreement 
Hinson  rented  his  own  place  to  Arthur  and  furnished 
him  with  supplies  during  the  year  to  the  amount  of  the 
rent  he  agreed  to  pay  Mrs.  Gillespie. 
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As  above  stated  this  state  of  facts  made  a  question 
for  the  jury  to  determine  whether  or  not  the  promise  of 
Mrs.  Gillespie  was  an  original  or  a  collateral  promise. 

Therefore  the  court  erred  in  directing  a  verdict  for 
the  plaintiff  and  for  that  error  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 


Bbown  &  Hackney  v.  Covington. 

Opinion  delivered  December  3,  1917. 

1.  Appeal  and  errob — bill  of  exceptions— sufficiency  of  judge's 
signature  and  APPROyAL.-;-A  bill  of  exceptions  was  signed  by  the 
trial  judge,  and  after  his  signature  appeared  the  following: 
"Sigrned  subject  to  change  if  found  to  be  incorrect  or  incomplete." 
Held,  the  certificate  was  insufficient  to  bring  up  the  record. 

2.  Appeal  and  error— judge  on  exchange— appboyal  of  bill  or 
exceptions. — Where  a  cause  is  tried  by  a  judge  sitting  on  ex- 
change, he  alone  can  approve  the  bill  of  exceptions. 

Appeal  from  Saline  Circuit  Court;  Scott  Wood, 
Judge;  affirmed. 

E.  H.  Vance,  Jr.,  for  appellant. 
Argues  the  merits  of  the  cause. 

N.  A.  McDa/niel  and  W.  D.  Brov^e,  for  appellee. 

The  case  was  tried  before  Judge  Scott  Wood  and 
the  bill  of  exceptions  is  not  properly  signed  by  him.  99 
Ark.  97;  51  Id.  280;  81  Id.  65;  101  Id.  84;  102  Id.  439;  80 
Id.  619. 

SMITH,  J.  The  trial  of  this  cause  in  the  court  be- 
low was  presided  over  by  the  Honorable  Scott  Wood, 
judge  of  the  Eighteenth  Circuit,  upon  an  exchange  with 
the  Honorable  W.  H.  Evans,  regular  judge  of  the  Saline 
Circuit  Court,  where  the  cause  was  tried.  Within  the  time 
allowed,  a  bUl  of  exceptions  was  presented  to  Judge 
Wood  for  his  approval,  and  was  signed  by  him  after  he 
had  written  just  above  his  signature  the  notation: 
'^  Signed  subject  to  change  if  found  to  be  incorrect  or  in- 
complete.'*   Following  Judge  Wood's  signature,  the  bill 
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of  exceptions  was  endorsed:  ** Approved:  W.  H,  Evans, 
Judge  Seventh  Judicial  District."  The  trial  of  the  cause 
was  had  on  March  12  and  13,  at  which  time  Judge  Wood 
was  presiding.  The  motion  for  a  new  trial  was  filed 
March  20,  1917,  when  Judge  Evans  was  presiding,  and 
the  motion  was  overruled  by  him  on  that  day. 

The  Act  of  March  5, 1909,  page  147,  which  provides 
that  **  Where  the  judge  who  presided  at  any  trial  shall 
die,  become  insane  or  for  any  other  cause  become  in- 
capacitated before  he  has  signed  the  exceptions,  his  suc- 
cessor in  oflSce  shall  allow,  or  correct,  and  sign  said  ex- 
ceptions," has  no  application  here,  because  Judge  Evans 
was  not  the  successor  of  Judge  Wood,  and  Judge  Wood 
had  not  in  any  manner  become  incapacitated  from  sign- 
ing and  approving  the  bill  of  exceptions.  Having  pre- 
sided at  the  trial,  it  was  the  duty  of  Judge  Wood  to  al- 
low and  sign  the  bill  of  exceptions  if  one  presented  for 
bis  approval  was  correct.  O'Neal  v.  State,  98  Ark.  449; 
Carnehan  v.  Parker,  102  Ark.  441. 

Judge  Wood  did  sign  the  bill  of  exceptions;  but 
did  he  also  approve  it  7  We  must  hold  that  he  did  not. 
In  the  case  of  WiUiams  v.  Grifjfith,  101  Ark.  84,  it  was 
said : 

*' Where  the  judge  signed  a  bill  of  exceptions  but 
immediately  following  his  signature  added  the  words: 
'Proper  corrections  to  be  made  if  necessary,*  and  at- 
tested the  letter  by  his  initials,  the  certificate  was  a  quali- 
fied one  and  insufficient  to  bring  up  the  matters  therein 
contained  for  review. '*  See  also,  Barry  v.  White  Drug 
Co.,  109  Ark.  120,  123. 

The  language  employed  here  is  as  equivocal  as  that 
set  out  in  the  case  cited,  and  upon  the  autliority  of  that 
case  we  must  affirm  the  judgment  in  this  for  the  la<^ 
of  a  proper  bill  of  exceptions,  the  errors  complained  of 
consisting  of  exceptions  appearing  in  the  purported  bill 
of  exceptions.    It  is  so  ordered. 
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Chebbt  v.  Dillabd. 
Opinion  delivered  December  3,  1917. 

Pbopbbty  taken  under  void  process— asMEDY  OF  OWNER. — Wbcre 
property  is  taken  from  the  owner  under  process  which  is  appar- 
ently good,  but  is  in  fact  void,  the  owner's  remedy  is  to  proceed 
to  attack  the  process  and  the  proceedings  under  which  it  issued, 
but  not  to  sue  the  officer  for  the  property  nor  for  damages. 
Where  property  has  been  sold  under  a  void  proceeding  the  owher 
may  maintain  replevin  for  it. 

Appeal  from  Marion  Circuit  Court;  John  I.  Worth- 
ington,  Judge ;  reversed. 

AUyn  Smithj  for  appellant;  G.  W.  Rogers,  of  counsel. 

1.  The  property  was  in  custodia  legis  under  a  writ 
valid  on  its  face,  and  replevin  would  not  lie.  No  one 
except  the  mortgagee,  where  the  property  is  mortgaged, 
can  replevy.  The  creditor  is  not  liable  where  he  did  not 
direct  the  levy.  42  Ark.  236;  58  Id.  354;  41  Id.  295;  94 
Id.  216;  126  S.  W.  842;  Kirby's  Digest,  §  6854,  subd.  5; 
57  Ark.  195 ;  127  S.  W.  467 ;  94  Ark.  384 ;  Kirby  &  Castle  *8 
Digest,  §  8426;  23  Tex.  269;  2  Greenl.  Ev.  (8  Ed.),  §  560; 
4  Gray  441. 

2.  The  execution  was  not  levied  by  direction  of  the 
creditor  and  he  is  not  liable.  7  J.  J.  Marsh  646 ;  Ih.  263 ; 
3  ni.  App.  635 ;  51  Vt.  183 ;  23  Ark.  101 ;  62  Id.  135. 

3.  Sinor  and  Stewart  did  not  appeal. 

J.  H,  Black  and  Williams  &  Seawell,  for  appellee. 

1.  A  verdict  was  properly  instructed  for  appellee. 
The  remedy  was  not  by  replevin,  but  by  bill  to  foreclose. 
42  Ark.  236. 

2.  The  property  was  not  subject  to  execution  and 
the  levy  and  taking  were  unlawful.  On  failure  to  re- 
lease replevin  would  lie.  52  Ark.  128.  Cherry  was  a 
joint  tort-feasor  and  liable.    7  Cyc.  18. 

3.  The  evidence  as  to  whether  the  team  was  offered 
to  be  returned  to  Dillard  was  properly  submitted  to  a 
jury.  Sinor  and  Stewart  did  not  appeal.  48  Ark.  454; 
70  Id.  74;  45  Id.  392;  43  Id.  230.    There  is  no  error. 
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HUMPHEEYS,  J.  AppeUee  brought  replevin  in 
the  Marion  Circuit  Court  against  B.  F.  Stewart,  con- 
stable of  Jefferson  township,  Lee  Sinor  and  appellant  to 
recover  a  horse  and  mule  which  had  been  levied  upon  and 
taken  into  custody  by  the  constable  under  an  execution, 
regular  on  its  face,  issued  on  a  judgment  theretofore  ob- 
tained by  appellant  against  appellee.  It  was  alleged  in 
the  complaint  that  the  Bank  of  Yellville  had  a  mortgage 
on  the  horse  and  mule  at  the  time  the  execution  was  levied 
on  them  and  that  for  that  reason  they  were  not  subject 
to  levy  and  sale  under  the  execution. 

Appellant  answered  for  himself  and  B.  F.  Stewart, 
the  constable,  in  substance,  that  the  property  was  not 
wrongfully  taken  from  appellee,  and  denied  that  appel- 
lee was  entitled  to  the  possession  thereof.  He  admitted 
that  the  property  was  seized  under  an  execution  as  al- 
leged in  appellee's  complaint,  and  charged  that  as  soon 
as  they  discovered  that  the  property  was  mortgaged  in 
favor  of  the  Yellville  Bank  he  instructed  the  constable 
to  return  it  to  appellee  and  tha,t  the  property  was  ten- 
dered to  appellee  on  or  about  the  20th  of  November,  1916, 
but  appellee  refused  to  accept  same. 

Lee  Sinor  filed  separate  answer  setting  up  that  he 
was  the  keeper  of  a  livery  stable  on  or  about  the  11th 
day  of  November,  1916,  and  that  the  constable  brought 
the  property  and  placed  it  in  his  stable  for  purposes  of 
feed  and  care ;  that  he  fed  and  cared  for  the  stock  up  to 
the  institution  of  the  suit  in  replevin  and  that  he  was 
entitled  to  a  lien  on  the  stock  in  the  sum  of  $80  under  and 
by  virtue  of  Section  5044  of  Kirby's  Digest;  and  as  a 
further  defense  he  charged  that  he  and  the  constable  ten- 
dered the  property  to  appellee  on  or  about  November  20, 
1916,  and  that  appellee  refused  to  accept  same. 

The  cause  was  heard  upon  the  pleadings^  oral  evi- 
dence and  instructions  of  the  court.  The  court  instructed 
the  jury  to  return  a  verdict  in  favor  of  appellee  for  the 
team  and  to  determine  whether  or  not  they  were  wrong- 
fully detained  and  to  ascertain  the  usnable  value  of  the 
property  during  the  time  of  detention.     The  jury  re- 
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tamed  a  verdict  in  favor  of  appellee  for  his  team  and 
assessed  damages  for  the  detention  thereof  in  the  sura 
of  $67.  A  judgment  was  rendered  in  accordance  with 
the  verdict  against  Lee  Sinor,  B.  F.  Stewart  and  J.  J. 
Cherry.  Neither  Lee  Sinor  nor  B.  F.  Stewart  have  ap- 
pealed and  are  bound  by  the  judgment.  J.  J.  Cherry 
took  the  proper  steps  and  has  prosecuted  an  appeal  to 
this  court. 

The  evidence  in  the  case  is  conflicting  as  to  whether 
the  property  was  unconditionally  tendered  back  to  ap- 
pellee after  being  seized  under  the  execution;  but  the  un- 
disputed evidence  revealed  the  fact  that  the  property  was 
in  custodia  legis,  under  process  regular  upon  its  face, 
when  appellee  instituted  suit  in  replevin  for  it.  There 
had  been  no  sale  of  the  property  under  the  judgment  or 
process  at  the  time  appellee  instituted  suit.  This  court 
said  in  the  case  of  Emerson  v.  Hopper,  94  Ark.  384,  that 
'*  Property  taken  by  an  oflScer  under  process  regular  upon 
its  face  should,  as  between  the  officer  and  the  owner  from 
whom  it  is  so  taken,  be  considered  as  m  custodia  legis. 
The  remedy  of  the  owner  in  such  case,  where  the  process 
is  apparently  good  but  void  in  fact,  is  not  to  sue  the 
officer  for  the  property  or  for  damages,  but  he  may  pro- 
ceed, as  was  said  in  Crowell  v.  Barham,  57  Ark.  195,  to 
attack  the  process  and  the  proceeding  under  which  it  is- 
sued *in  any  form  of  action  the  law  affords  at  any  time.^ 
If  the  property  has  been  sold  under  the  void  proceeding, 
he  can  then  successfully  maintain  replevin  for  it.  He 
is  not  remediless,  even  though  he  may  not  maintain 
replevin  against  the  officer  under  the  statute.** 

The  instant  case  is  ruled  by  the  case  of  Crowell  v. 
Barham,  57  Ark.  195,  and  Emerson  v.  Hopper,  94  Ark. 
384. 

For  the  error  indicated,  the  judgment  is  reversed 
and  the  cause  against  appellant  Cherry  is  dismissed. 


Digitized  by  VjOOQIC 


248  FisKB  Rubber  Co.  v.  Hates.  [131 

FiSKB  BUBBEB  Co,  V.  HaYBS. 

Opinion  delivered  December  3,  1917. 

Bulk  sales  law — sale  of  portion  of  stock. — In  order  to  coiutitiite 
a  fraudulent  sale  under  Act  88,  Acts  1913,  it  must  appear  that 
a  material  portion  of  the  Bella's  stock  was  sold  in  bulk  out  of 
the  ordinary  course  of  trade  and  contrary  to  the  regular  prose- 
cution of  the  business  of  the  seller. 

Appeal  from  Pulaski  Chancery  Court;  John  E.  Mar- 
tineau,  Chancellor ;  affirmed. 

Hinton,  Rogers  d  Barber,  for  appellant. 

1.  Defendants  failed  to  comply  with  the  Bulk  Sales 
Act  and  the  sale  was  void.  123  Ark.  285 ;  185  S.  W.  263 ; 
189  Mass.  598;  78  S.  E.  51;  127  Qa.  303.  A  very  mate- 
rial portion  of  the  stock  was  sold. 

June  P.  Wooten,  for  appellee. 

A  sale  of  $39.24  from  a  stock  of  $1,500  is  not  a  vio- 
lation of  act.  In  both  of  the  Arkansas  cases  cited,  the 
entire  stock  was  sold  in  bulk.  Here  the  sale  was  of  a 
small  portion — an  ordinary  retail  sale — and  was  not  a 
violation  of  the  act.  Act  88,  Acts  1913.  No  effort  was 
made  to  defrand  creditors  and  the  sale  was  in  the  ordi- 
nary course  of  retail  business — a  very  small  proportion 
of  the  whole  stock  and  in  good  faith. 

HUMPHREYS,  J.  Appellant  brought  suit  to  the 
1917  April  term  of  the  Pulaski  County  Chancery  Court 
against  Robert  A.  Thompson  and  Louis  H.  Dalhoff  to 
recover  $377.60  due  it  on  open  account  by  the  firm  of 
Thompson  &  Dalhoff;  and  against  Orlando  C.  Hayes, 
J.  N.  Moxley  and  W.  J.  Cox,  trading  as  Hayes  Motor 
Car  Company,  to  charge  them  as  receivers  of  goods, 
wares  and  merchandise  purchased  by  them  from  Thomp- 
son &  Dalhoff.  It  was  alleged  in  the  complaint  that  the 
Hayes  Motor  Car  Company,  composed  of  Hayes,  Mox- 
ley and  Cox,  purchased  the  stock  of  merchandise  owned 
by  Thompson  &  Dalhoff  in  Little  Rock,  in  bulk,  without 
complying  with  Act  No.  88  of  the  session  acts  of  1913, 
commonly  known  as  the  Bulk  Sales  Law. 
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Neither  Thompson  nor  Ualhoff  made  answer. 

Orlando  C.  Hayes,  J.  N.  Moxley  and  W.  J.  Cox, 
trading  as  Hayes  Motor  Car  Company,  filed  a  separate 
answer  denying  the  material  allegations  of  the  complaint. 

The  cause  was  heard  by  the  chancellor  upon  the 
pleadings  and  evidence,  from  which  he  found  that  the 
sale  was  not  within  the  Bulk  Sales  Law.  The  bill,  in 
so  far  as  it  sought  to  hold  Hayes  Motor  Car  Company, 
as  receiver,  for  articles  bought  by  Thompson  &  Dalhoff, 
was  dismissed  for  the  want  of  equity.  An  appeal  has 
been  lodged  in  this  court  for  the  purpose  of  testing  the 
correctness  of  the  chancellor's  ruling  in  dismissing  the 
bill 

The  evidence  in  substance  disclosed  that  Thompson 
&  Dalhoff  had  been  local  agents  in  Little  Rock  for  the 
sale  of  Allen  and  Jackson  cars  and  had  exhibition  cars 
on  hand  when  they  surrendered  the  local  agency  to  Hayes 
Motor  Car  Company.  They  were  in  business  at  916  Main 
street.  In  fitting  up  the  place  of  business,  they  had  ex- 
pended $35  for  a  partition,  calcimining  and  show  window; 
$10  for  electric  fixtures;  $4  advanced  charges  on  tele- 
phone ;  $8  for  two  pairs  of  rubber  boots ;  $2.50  for  washer, 
sprinkler  and  bucket ;  80  cents  for  a  mallet ;  85  cents  for 
a  lock;  40  cents  for  a  cuspidor;  35  cents  for  a  waste 
basket ;  $2.60  for  coal ;  $1  for  floor  sweep ;  $2.10  for  hose 
with  nozzle;  75  cents  for  a  brass  faucet;  $25  partial  pay- 
ment on  chairs  and  desk,  the  title  of  which  remained  in 
the  vendor;  $19  for  Allen  and  Jackson  stationery;  $3 
for  gasoline  in  exhibition  cars ;  $1  for  lumber ;  $2.22  for 
cheese  cloth;  $2.45  for  three  Allen  crank  caps;  $2.70  for 
three  Allen  cranks ;  60  cents  for  an  Allen  hub  cap ;  and 
$2.50  for  express  on  advertising  matter.  Hayes  Motor 
Car  Company  had  been  organized  for  the  purpose  of 
taking  the  local  agency  of  the  Allen  and  Jackson  cars 
and  did  so  on  December  4, 1916.  They  desired  the  same 
location  theretofore  used  by  Thompson  &  Dalhoff  on 
Main  street,  and,  on  December  7,  agreed  to  remunerate 
Thompson  &  Dalhoff  for  all  items  above  mentioned,  and 
on  the  same  day  purchased  the  following  additional 
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items  out  of  the  automobile  stock  owned  by  Thompson 
&  Dalhoff ,  towit :  24  talcum,  50  cents ;  18  quarts  of  i)olish, 
$10.80;  tape,  $5;  cold  patches,  $2.30;  blow-out  patches, 
$5.90 ;  star  wrenches,  34  cents,  and  14  Hell-fi  spark  plugs, 
$8.75.  Thompson  &  Dalhoff  were  also  conducting  an 
automobile  accessory  business  at  the  same  place  and  had 
an  accessory  stock  of  about  $1,500  including  some  old 
machines  they  had  gotten  in  exchange,  exclusive  of  the 
Allen  and  Jackson  sample  cars.  A  bill  of  sale  setting 
forth  all  the  items  above  mentioned,  of  the  total  value 
of  $154.91,  was  delivered  by  Thompson  &  Dalhoff  to  the 
Hayes  Motor  Car  Company.  It  is  not  clear  whether  a 
majority  of  the  items  included  in  the  bill  of  sale  consti- 
tuted a  part  of  the  stock  of  the  automobile  accessory  busi- 
ness, or  items  incident  to  the  conduct  of  the  agency  for 
the  Allen  and  Jackson  cars.  The  character  of  most  of 
the  items  rather  indicated  that  they  were  items  connected 
with  and  incident  to  the  agency.  It  is  certain  that  items 
to  the  value  of  $35  or  $40  were  sold  out  of  the  automobile 
accessory  stock.  The  sale  of  items  such  as  these  in  re- 
spect to  value  and  quantity  was  not  out  of  the  ordinary 
in  the  conduct  of  the  retail  business  in  which  they  were 
engaged.  At  the  time  of  the  exchange  of  the  agency 
and  sale  of  the  items  aforesaid,  the  intention  was  for 
Thompson  &  Dalhoff  to  secure  another  location  and  con- 
tinue the  automobile  accessory  business.  No  place  was 
secured  and  the  business  was  discontinued.  The  parties 
to  the  transaction  never  attempted  to  comply  with  the 
requirements  of  the  Bulk  Sales  Law. 

It  is  insisted  that  the  sale  constituted  a  purchase  or 
assignment  in  bulk  of  the  stock  and  fixtures  of  Thomp- 
son  &  Dalhoff  to  the  Hayes  Motor  Car  Company  with- 
out complying  with  the  Bulk  Sales  Law,  and  therefore 
void. 

The  Bulk  Sales  Law  was  passed  by  the  Legislature 
to  protect  the  rights  of  creditors  from  fraudulent  sales 
of  property  upon  which  credit  had  been  extended.  Stuart 
V.  Elkhorn  Bank  d  Trust  Co.,  123  Ark.  285. 
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In  the  instant  case  only  a  small  portion  of  the  stock 
was  sold.  The  number  of  items  and  valne  thereof  were 
inconsequential  when  compared  with  the  amount  and 
value  of  the  entire  stock.  The  number  of  articles  sold 
and  the  value  thereof  were  within  an  ordinary  retail 
transaction.  Thompson  &  Dalhoff  were  engaged  in  the 
retail  business.  It  is  manifest  that  the  sale  was  not  in- 
tended to  impair  a  continuation  of  the  Thompson  &  Dal- 
hoff automobile  accessory  business  at  some  other  loca- 
tion in  the  city.  It  is  well  said  by  appellee  that  the  Bulk 
Sales  Law  was  never  intended  to  prevent  a  merchant 
from  moving  his  business  to  a  new  location  and  in  so  do- 
ing to  dispose  of  odds  and  ends  or  remnants.  The  pur- 
pose of  the  act  was  to  prevent  fraudulent  sales.  In  or- 
der to  constitute  a  fraudulent  sale  under  the  act,  it  must 
appear  that  a  material  portion  of  the  stock  was  sold  in 
bulk  out  of  the  ordinary  course  of  trade  and  contrary 
to  the  regular  prosecution  of  the  business  of  the  seller. 
The  chancellor  found  in  the  instant  case  that  the  sale  was 
an  ordinary  retail  transaction.  We  think  the  finding  was 
supported  by  the  weight  of  evidence.  It  certainly  can 
not  be  said  that  the  finding  was  contrary  to  a  clear  pre- 
ponderance of  the  evidence. 

The  decree  is  affirmed. 


BOSENBAUM  V.  StATE. 

Opinion  delivered  December  10,  1917. 

1.  Evidence — opinion  op  witnesses — non-expeet  testimony — ^ex- 
pediency OF  ACTS  in  violation  OF  THE  LAW. — The  Opinion  of  a 
witness,  not  founded  on  science  or  in  relation  to  any  special  busi- 
ness, art  or  trade  requiring  peculiar  knowledge,  but  given  purely 
as  the  witness'  theory  concerning  an  issue  of  morals  or  duty,  is 
inadmissible,  whether  such  opinion  be  by  a  professional  or  non- 
professional witness. 

2.  Evidence — opinion  of  non-expert  witness. — The  opinion  of  an 
ordinary  witness  on  a  question  of  law  or  on  a  question  which  is 
for  the  jury  to  decide  on  the  facts,  is  inadmissible.  Opinions  or 
conclusions  are  inadmissible  on  issues  which  the  tribunal  alone 
must  determine. 
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3.  EYIDBNCB— TIOLATION  OF  SABBATH  LAW— OPINION  B¥IDBNG8  AS  TO 

BZPBDIENCY^ — Appellant  wag  indicted  for  the  Yiolatioa  of  Kir- 
by'8  Digest,  {  20S0,  prohibiting  persons  from  laboring  <m  Sunday, 
by  conducting  and  operating  a  moving  picture  show  in  Argenta, 
Ark.  Heldf  opinion  evidence  of  witnesses  that  they  r^arded 
moving  pictures  on  Sunday  as  a  necessity,  in  view  of  the  large 
numbers  of  soldiers  stationed  at  Fort  Roots  and  at  Camp  Pike,  is 
inadmissible. 

4.  Sabbath  bbbakino — operation  of  motion  pictubb  show. — The 
operation  of  a  motion  picture  show  on  Sunday  is  a  violation  of 
Kirby's  Digest,  §  2030,  which  provides:  "Every  person  who 
shall  on  the  Sabbath,  or  Sunday,  be  found  laboring,  or  shall 
compel  his  apprentice  or  servant  to  labor  or  to  perform  other 
services  than  customary  household  duties,  of  daily  necessity, 
comfort  or  charity,  on  conviction  thereof,  shall  be  fined.  ♦  ♦  •»» 

Appeal  from  Pulaski  Circuit  Court,  First  Division; 
Edward  B.  Downie,  Judge ;  aflBrmed. 

Hal.  L:  Norwood  and  Rhoton  &  Helm,  for  appellant. 

It  was  error  to  direct  a  verdict.  The  evidence  es- 
tablishes the  moral  fitness  and  the  necessity  of  the  labor, 
and  the  issue  should  have  been  submitted  to  a  juiy.  Ear- 
by 's  Digest,  §  2030 ;  61  Ark.  219-20 ;  85  Id.  135 ;  72  Id.  169 ; 
55  Id.  10. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  operation  of  the  show  was  not  a  *' necessity" 
within  the  meaning  of  the  statute.  The  witnesses  merely 
gave  their  opinions.  125  Ark.  159;  61  Id.  216;  20  Id.  290; 
55  Id.  10;  80  Conn.  582.  See  also  37  Cyc.  548;  144  Mass. 
363;  76.  28. 

2.  A  verdict  was  properly  directed.  84  Ark.  564; 
88  Id.  269. 

STATEMENT  OF  FACTS. 

Section  2030  of  Kirby's  Digest  reads  as  follows: 
**  Every  person  who  shall  on  the  Sabbath  or  Sunday, 
be  found  laboring,  or  shall  compel  his  apprentice  or  ser- 
vant to  labor  or  to  perform  other  services  than  custo- 
mary household  duties,  of  daily  necessity,  comfort  or 
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diarity,  on  conviction  thereof,  shall  be  fined  one  dollar 
for  eadi  separate  offense/* 

Louis  Rosenbaum  was  convicted  of  violating  this 
statute.  The  proof  on  the  part  of  the  State  consisted  in 
an  admission  by  the  defendant  that  he  had  operated  a 
moving  picture  show  in  the  City  of  Argenta,  Pulaski 
County,  Arkansas,  on  Sunday,  July,  29,  1917;  that  he 
charged  for  admission  to  the  show;  that  he  operated  a 
moving  picture  show  in  the  afternoon  of  that  day,  and 
worked  employees  in  connection  with  his  business.  He 
testified  that  his  show  was  clean  and  educational  in 
character. 

Several  witnesses  testified,  on  behalf  of  the  defend- 
ant Some  of  these  witnesses  were  officers  of  high  rank 
and  prominent  in  army  circles  at  Camp  Pike;  others 
were  prominent  in  the  social  and  business  activities  of 
the  cities  of  Argenta  and  Little  Rock.  One  of  the  ap- 
pellant's witnesses  was  D.  M.  Pixley,  mayor  of  Argenta. 
He  testified  that  at  the  time  the  defendant  operated  his 
moving  picture  show  there  were  between  four  and  five, 
thousand  soldiers  at  Fort  Logan  H.  Roots,  and  taking 
into  consideration  the  unusual  conditions  that  exist  over 
there  he  was  of  the  opinion  that  clean  moving  picture 
shows  were  a  necessity  for  the  soldiers. 

One  of  the  defendant's  witnesses,  W.  B.  Smith,  who 
was  president  of  the  Chamber  of  Conunerce  of  Little 
Rock,  and  as  such  took  a  most  conspicuous  and  commend- 
able part  in  the  location  of  the  cantonment  in  proximity 
to  these  cities,  had  given  the  matter  of  camp  activities 
and  other  matters  connected  with  it  considerable  thought 
and  time.  His  testimony  fairly  illustrates  the  character 
of  the  testimony  given  by  each  of  the  witnesses  who  tes- 
tified on  behalf  of  the  appellant.  He  testified  in  part  as 
follows : 

Q.  *' Taking  into  consideration  the  number  of  sol- 
diers camped  at  Fort  Roots  on  the  29th  of  July — ap- 
proximately 4,000  men — and  conditions  as  they  existed 
with  that  number  of  men  camped  there  and  the  hours  for 
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getting  off  to  come  to  town — state  whether  or  not  the 
operation  of  clean  and  wholesome  picture  shows  on  Sun- 
day was  a  necessity  T '    A.    *  *  I  think  so. ' ' 

He  was  then  asked  to  state  why,  and  answered :  **The 
soldiers  have  their  entire  Sunday  off,  except  those  who 
are  on  some  particular  duty;  their  mornings  are  de- 
voted, or  should  be  devoted  to  religious  services.  The 
afternoon  is  on  their  hands;  they  are  away  from  their 
homes;  they  are  largely  in  strange  communities;  and  in 
my  mind  and  opinion  it  is  to  the  interest  of  the  soldiers 
that  they  should  have  clean  and  wholesome  diversion  for 
the  Sunday  afternoon.  I  am  clear  in  my  opinion  that  the 
picture  shows,  such  as  we  have  in  Little  Rock  and  Ar- 
genta,  and  Sunday  baseball,  one  of  the  clean  sports  of 
the  country,  would  be  beneficial  to  the  physical  and  moral 
life  on  their  recreation  day." 

On  cross-examination  he  stated :  **I  am  not  in  favor 
of  violating  a  statute  law,  but  common  practice  in  the 
community  justifies  the  exception  to  the  law  as  we  have 
it  practiced  in  our  community  on  many  things  that  are 
considered  necessities  on  Sunday.  Personally,  I  care 
nothing  for  Sunday  baseball  and  do  not  favor  it  except 
under  the  conditions  I  have  mentioned,  and  I  would 
not  advocate  the  violation  of  the  statute  on  it.  I  like  pic- 
ture shows  as  well  as  drama.  I  consider  them  of  high 
educational  value. ' ' 

He  was  asked  if  he  based  his  opinion  of  the  neces- 
sity of  moving  picture  shows  here  on  Sunday  on  the  fact 
of  the  unusual  situation  of  having  so  many  soldiers  in 
close  proximity  to  the  town,  and  answered:  **I  do  not 
consider  it  a  necessity  under  normal  conditions  in  the 
city ;  base  it  entirely  upon  the  ground  as  stated,  that  we 
have  a  large  number  of  men  here  in  July  and  now,  and 
a  large  number  of  men  detached  with  no  home  life  and 
none  of  the  soft  and  loving  influence  of  home  life  that 
would  take  them  there  for  their  rest  and  diversion.  You 
can  not  expect  the  men  to  give  attention  to  the  spiritual 
life  the  entire  Sunday.    Get  him  to  devote  some  hours 
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in  the  morning  to  religious  and  spiritual  matters  and 
you  have  accomplished  all  that  is  possible  with  the  aver- 
age man.  I  base  it  on  the  large  number  of  men  detached. 
If  we  had  8,000  or  9,000  laborers  imported  here  I  would 
say  that  the  conditions  were  just  as  urgent  as  for  the  sol- 
diers.'' 

It  was  shown  by  Colonel  James,  of  the  153d  Infantry 
(formerly  First  Arkansas)  that  the  soldiers  underwent 
strenuous  training,  requiring  the  physical  movements  (»f 
their  entire  bodies.  The  hours  of  training  were  from 
half  past  seven  in  the  morning  until  half  past  three  in 
the  afternoon  with  an  hour  at  noon  for  luncheon.  One- 
fifth  of  the  men  had  permission  to  visit  the  cities  of  Ar- 
genta  and  Little  Rock  each  night,  and  on  Sunday  they 
all  had  that  permission  except  those  who  were  on  guard 
duty.    Sunday  was  the  recreation  day  for  all  the  men. 

It  was  shown  that  before  the  night  of  the  moving 
picture  show  the  defendant  gave  out  a  lot  of  passes ;  he 
had  some  three  hundred  passes  distributed.  He  was  not 
selling  tickets  on  the  night  of  July  29;  just  took  the 
money  if  they  offered  it  and  let  them  pass  in.  It  was 
further  shown  that  there  were  seventy  soldiers  in  at- 
tendance upon  the  picture  show  on  the  occasion  men- 
tioned. It  was  contemplated  that  there  would  be  be- 
tween 25,000  and  40,000  soldiers  located  at  Camp  Pike. 

Eliminating  that  testimony  of  the  witnesses  which 
was  but  the  expression  of  their  opinions,  the  andisputed 
facts  are  that  the  defendant  and  his  employees  operated 
a  moving  picture  show  in  the  City  of  Argenta,  Pulaski 
County,  Arkansas,  on  Sunday,  July  29,  1917;  that  at 
Fort  Logan  H.  Roots  at  that  time  there  were  approxi- 
mately 4,000  men  who  were  detached  from  their  homes 
and  who  daily  were  put  through  the  strenuous  exercise 
of  body  and  mind  that  was  incident  to  their  training. 
There  were  to  be  stationed  at  Camp  Pike  between  25,000 
and  40,000  soldiers,  one-fifth  of  whom  were  permitted 
each  night  to  visit  the  cities  of  Little  Rock  and  Argenta, 
except  on  Sunday,  when  all  were  given  this  permission 
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except  those  on  special  guard  and  other  duties  at  the 
camp.  Sunday  was  their  general  recreation  day.  There 
were  at  that  time  at  Camp  Pike  about  8,000  working 
men,  engaged  in  the  construction  of  the  buildings  of  the 
cantonment,  who  did  not  have  an  opportunity  to  go  to 
moving  picture  shows  except  on  Sunday. 

The  State  objected  to  the  opinion  evidence  of  the 
witnesses  on  behalf  of  defendant,  which  objection  the 
court  overruled,  to  which  the  State  duly  excepted.  The 
court  instructed  the  jury  to  find  the  defendant  guilty, 
to  which  the  defendant  excepted.  The  jury  returned  a 
verdict  of  guilty,  and  the  court  entered  a  judgment  fix- 
ing defendant's  punishment  at  a  fine  of  one  dollar  and 
costs,  from  which  judgment  this  appeal  has  been  duly 
prosecuted. 

WOOD,  J.,  (after  stating  the  facts).  The  court, 
upon  the  objection  of  the  State  to  the  opinion  evidence 
of  the  witnesses,  should  have  excluded  sudi  testimony 
from  the  jury.  But  the  ruling  of  the  court  directing  the 
jury  to  return  a  verdict  of  guilty,  notwithstanding  the 
opinion  of  these  witnesses,  was,  in  legal  effect,  tanta- 
mount to  excluding  such  evidence.  This  ruling  of  the 
court  was  correct. 

The  witnesses  who  testified  on  behalf  of  the  appel- 
lant were  unanimous  in  the  opinion  that  the  operation 
of  clean,  wholesome  and  moral  picture  shows  in  the  cities 
of  Little  Rock  and  Argenta,  under  the  conditions  above 
stated,  was  a  necessity  for  the  physical  comfort  and 
moral  well  being  of  the  soldiers  who  were  located  at 
Fort  Logan  H.  Boots  and  Camp  Pike. 

Considering  the  general  intelligence  and  high  stand- 
ing of  these  witnesses,  their  opinions  would  be  entitled 
to  great  respect  and  might  have  a  cogent  infiuence  in  any 
subject-matter  of  controversy  where  it  was  competent 
and  proper  to  take  into  consideration  such  opinions  in 
determining  the  issue  involved.  These  opinions,  and 
especially  the  arguments  to  sustain  them,  might  be  ad- 
dressed with  perfect  propriety  to  the  legislative  depart- 
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ment  of  the  government,  whose  province  it  is  to  enact 
laws,  but  they  certainly  have  no  place  before  the  courts, 
which  have  no  power  to  legislate  and  whose  exclusive  and 
only  province  is  to  interpret  the  laws  as  they  have  been 
enacted  by  the  Legislature. 

(1-3)  It  is  a  familiar  rule,  without  exception,  that 
the  opinion  of  a  witness  not  founded  on  science  or  in  re- 
lation to  any  special  business,  art  or  trade  requiring 
peculiar  knowledge,  but  given  purely  as  the  witness' 
theory  concerning  an  issue  of  morals  or  duty,  is  inadmis- 
sible, whether  such  opinion  be  by  a  professional  or  non- 
professional witness.  See  Rogers'  Expert  Testimony, 
p.  32,  Sec.  11.  It  is  also  a  well  established  rule  of  evi- 
dence that  the  opinion  of  an  ordinary  witness  on  a  ques- 
tion of  law  or  on  a  question  which  it  is  for  the  jury  to  de- 
cide on  the  facts,  is  inadmissible.  Opinions  or  conclu- 
sions are  inadmissible  on  issues  which  the  tribunal  alone 
must  determine.  Lawson  on  Expert  and  Opinion  Evi- 
dence, p.  557. 

Here  the  issue  is  not  what  the  law  might  or  should 
be,  but  the  issue  is,  did  the  appellant  violate  the  law  as 
it  isT  The  appellant  testified  that  he  was  operating  a 
moving  picture  show  that  was  clean  and  educational  in 
character,  without  giving  the  facts  upon  which  he  based 
such  conclusion.  This  bald  expression  of  opinion  on 
his  part,  and  likewise  the  expressions  of  the  earnest  con- 
viction of  the  witnesses  testifying  in  his  behalf  that  the 
operation  of  such  a  show  was  necessary  for  the  soldiers, 
were  a  patent  usurpation  of  the  functions  of  the  court 
and  jury,  and,  under  the  above  rule,  were  wholly  incom-^ 
petent. 

Some  of  the  witnesses,  in  advocacy  of  the  moving 
picture  show  for  the  benefit  of  the  soldiers  at  Camp  Pike, 
declared  with  perfervid  enthusiasm  that  although  under 
normal  conditions  such  shows  might  not  be  necessary, 
yet  in  view  of  the  exigencies  now  existing  on  account  of 
the  location  of  so  many  soldiers  at  Camp  Pike,  the  term 
**necessitv"  as  used  in  the  statute  should  be  so  con- 
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strued  as  to  meet  the  present  conditions.  Of  course, 
•  such  opinions  are  not  evidence.  They  relate  to  the  pol- 
icy of  the  law,  with  which  the  courts  have  naught  to  do. 
They  ignore  the  fact  that  the  statute  under  consideration 
is  a  general  one,  with  no  exceptions  in  favor  of  those 
who  may  operate  moving  picture  shows  in  the  cities  of 
Argenta  and  Little  Bock  because  of  conditions  existing 
in  those  cities.  Moreover,  all  such  views  evince  either 
a  total  misconception  or  superficial  knowledge  of  the 
statute,  or  else  but  slight  regard  for  laws  intended  to  pro- 
tect and  preserve  for  the  civilization  of  mankind  one  of 
the  most  cherished  and  venerable  institutions  of  the 
Christian  world. 

Those  who  believe  in  God  and  accept  the  Bible  as 
the  revelation  of  His  will,  look  upon  the  Sabbath  as  of 
divine  origin.  They  believe  that  the  creator  himself  es- 
tablished it  by  the  fourth  commandment  in  commemora- 
tion of  that  period  in  the  cycle  of  creation  designated 
by  him  as  the  **  seventh  day,^'  when  he  ended  the  work 
he  had  made,  and  blessed  and  sanctified  that  day  as  a  day 
of  rest.      Gen.  2:2;  Ex.  20:  8-11. 

**The  scope  and  meaning  of  the  Sabbath  day" — 
the  seventh  day  of  the  Hebrew  week — ^**was  very  much 
extended  and  amplified  by  the  provisions  of  the  laws  of 
Moses."    The  Americana,  Vol.  18,  verbum  ** Sabbath." 

When  Jesus  came  he  found  that  a  certain  religious 
sect  among  the  Jews  were  so  fanatical,  in  the  observance 
of  these  laws,  and  were  adhering  so  closely  to  the  very^ 
letter  of  the  fourth  commandment  that  they  considered  it 
a  violation  of  the  same  for  one  to  be  engaged  in  any  work 
of  necessity  or  charity.  For  instance,  the  Pharisees  con- 
strued the  fourth  commandment  to  prohibit  the  healing 
of  a  sick  man,  the  plucking  of  ears  of  com  to  feed  the 
hungry;  no  Jew  might  kindle  a  fire;  the  healed  patient 
could  not  bear  his  own  bed;  broken  bones  could  not  be 
set,  nor  poulticed  or  bound  up  on  the  Sabbath  day.  These 
religious  zealots  dogged  the  footsteps  of  Jesus  in  order 
that  they  might  accuse  him  of  violating  the  fourth  com- 
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mandment  as  they  oonstrued  it.  At  length,  with  anger, 
he  turned  upon  them^  and,  in  a  scathing  rebuke,  admon- 
ished them  that  they  were  in  the  presence  of  one  who  was 
Lord  of  the  Sabbath  day,  greater  than  the  temple  and 
the  ceremonies  connected  with  its  service,  and  he  pro- 
ceeded to  teach  them  that  it  is  lawful  to  do  good  on  the 
Sabbath,  that  the  Sabbath  was  *'made  for  man  and  not 
man  for  the  Sabbath,"  and  by  both  precept  and  exam- 
ple illustrated  that  any  labors  incident  to  works  of  neces- 
sity, comfort  or  charity  were  not  prohibited  by  the  law 
of  the  Sabbath  as  contained  in  the  fourth  commandment, 
and  that  in  construing  it  otherwise  they  had  wholly  mis- 
apprehended its  divine  purpose.  Matthew  12 :1-14 ;  Mark 
2 :23-28 ;  Mark  3  :l-6.     The  Americana,  supra. 

Those  who  accept  the  authenticity  of  the  scriptures 
as  contained  both  in  the  Old  and  the  New  Testament  be- 
lieve that  Jesus  was  the  Son  of  God,  as  well  as  the  Son 
of  Man ;  that  he  was  made  flesh  and  dwelt  among  us ;  that 
he  was  in  the  beginning  with  God;  that  he  was  a  divine 
teacher,  and  hence  eould  teach  as  one  having  all  author- 
ity and  not  as  the  scribes ;  that  he  arose  from  the  dead 
on  Sunday,  the  first  day  of  the  week  under  the  Julian 
calendar.  John  1:1-14;  Luke  24:1.  Those  who  do  not 
accept  the  biblical  account  of  the  divine  origin  of  the  Sab- 
bath must,  nevertheless,  yield  to  the  voice  of  tradition 
and  secular  history  which  abundantly  establish  the  fact 
that  at  the  time  of  the  coming  of  Christ  there  existed  an 
institution  of  religion  which  had  its  origin  sometime  in 
the  dim  and  remote  past,  which  was  called  the  Sabbath 
and  which  was  then  being  observed  by  the  Jewish  people 
on  the  seventh  day  of  the  week  of  the  Hebrew  calendar 
in  commemoration  of  the  day  on  which  it  was  believed 
by  them  that  God,  having  finished  the  work  of  creation, 
rested  from  his  labors  and  consecrated  the  day  as  one  of 
rest  and  worship.  And  those  who  do  not  believe  in  the 
biblical  account  of  the  divinity  of  Jesus  and  of  the  man- 
ner of  his  death  and  resurrection  must  concede  that  pro- 
fane history  indisputably  establishes  the  fact  that  a  man 
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called  Jesus  lived;  that  he  was  at  least  a  great  moral 
philosopher  and  teacher ;  that  he  established  his  church, 
and  that  his  disciples  were  called  Christians ;  that  his  life 
and  teachings  had  such  a  wonderful  influence  upon  his 
followers  that  in  commemoration  of  what  they  believed 
to  be  the  day  of  his  resurrection  from  the  dead  they  set 
apart  Sunday,  the  first  day  of  the  week,  to  be  observed 
as  a  perpetual  memorial  of  that  event.  It  was  to  be  ob- 
served in  precisely  the  same  manner  that  Jesus  had 
taught  for  the  observance  of  the  Hebrew  Sabbath.  Hence, 
Sunday  is  now  designated  throughout  all  Christendom 
as  the  Lord's  day  or  Christian  Sabbath.  Therefore, 
whether  the  Christian  Sabbath  be  considered  as  a  matter 
of  human  or  divine  origin,  we  have  it  established  as  a 
potent  factor  of  history  with  a  clear  interpretation  by 
him  in  whose  memory  it  was  established  as  to  how  it 
should  be  observed. 

From  the  time  of  the  inauguration  of  the  Christian 
Sabbath,  which  is  almost  coevil  with  the  existence  of 
Christianity  itself,  it  is  easy  to  trace  its  history  down  to 
the  present  day.  For,  although  it  began  as  a  purely  re- 
ligious institution,  it  had  had  such  a  marvelous  effect  in 
the  betterment  of  the  civil  conduct  and  life  of  the  nation 
that  in  the  early  part  of  the  fourth  century  the  Christian 
emperor  Constantine  issued  a  decree  conmianding  all 
the  people  of  the  city  of  Rome  to  rest  and  cease  from 
their  ordinary  avocations  on  that  day,  making  an  excep- 
tion however  in  favor  of  those  engaged  in  agricultural 
pursuits,  **who,  on  account  of  the  bounty  of  heaven  may 
have  lost  the  opportunity  to  reap  or  sow  their  grain  on 
another  day."  As  showing  some  of  the  things  that  are 
not  in  keeping  with  the  observance  of  Sunday  as  it  was 
celebrated  by  the  Christians  in  that  early  time,  Theodo- 
cius,  in  the  latter  part  of  the  fourth  century,  issued  a 
decree  suspending  theatrical  shows  and  circus  races  on 
Sunday.  ** These  historical  facts/'  says  the  Americana, 
**are  important  as  bearing  on  the  present  Sunday  laws 
of  England  and  America." 
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The  Frank  Emperors  had  Sunday  observed;  the 
Code  of  Napoleon  ordered  it,  and  the  observance  of  the 
Lord's  day  has  been  enjoined  by  statutes  in  England 
from  the  earliest  times.  The  Americana.  Coming  on 
down  to  the  legislation  in  the  mother  country,  which 
forms  the  basis  of  such  legislation  in  practically  all  the 
states  of  the  Union,  we  find  that  in  the  reign  of  Charles 
n  an  act,  entitled,  **An  act  for  the  better  observation  of 
the  Lord's  day,  commonly  called  Sunday,"  was  passed, 
which,  among  other  things,  provides:  **That  no  trades- 
man, artificer,  workman,  laborer,  or  other  person  wtai- 
soever  shall  do  or  exercise  any  worldly  labor,  business  or 
work  of  their  ordinary  callings  upon  the  Lord's  day,  or 
any  part  thereof  (works  of  necessity  and  charity  only 
excepted)."  Stat,  at  Large,  29  Chas.  11,  chap.  7,  p.  412, 
(12  Char.  2,  p.  412). 

It  will  be  observed  that  our  statute  is  almost  a  literal 
copy  of  the  act  just  quoted. 

The  history  of  the  origin  of  the  Sabbath  and  of  the 
legislation  which  has  been  enacted  to  preserve  and  per- 
petuate Sunday  or  the  Christian  Sabbath  as  a  civil  insti- 
tution is  a  subject  upon  which  volumes  have  been  writ- 
ten, but  the  above  brief  resume  sets  forth  the  salient  fea- 
tures that  are  indispensible  for  the  correct  interpreta- 
tion of  the  meaning  of  the  words  **  necessity,  comfort 
or  charity"  as  used  in  the  act  under  review. 

Christ,  in  expounding  what  he  and  those  of  the  Chris- 
tian faith  believed  to  be  the  divine  law  as  contained  in 
the  fourth  commandment,  did  not  specifically  designate 
the  labor  which  it  was  lawful  to  perform  on  the  Sabbath 
day  as  works  of  necessity,  comfort  or  charity.  Yet  a 
critical  analysis  of  his  examples  and  precepts  illustrating 
the  character  of  deeds  that  might  lawfully  be  done  on 
the  Sabbath  day  demonstrates  clearly  that  it  was  only 
such  labor  as  might  be  properly  classed  as  that  of  daily 
necessity,  comfort  or  charity.  The  fact  that  such  legis- 
lation is  colored  and  molded  by  the  teachings  of  One 
whom  the  ^reat  majority  of  people  in  this  country  and 
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other  nations  of  Christendom  worship  as  their  Lord  and 
Savior  does  not  render  such  legislation  unconstitutional, 
as  has  been  often  held.  Kr eider  v.  State,  103  Ark  438; 
Scales  V.  State,  47  Ark.  476,  and  cases  there  cited. 

The  Supreme  Court  of  New  York,  in  Lindenmidler  v. 
The  People,  33  Barb.  548,  562,  564,  speaking  on  this  point, 
said:  ** Religious  tolerance  is  entirely  consistent  with  a 
recognized  religion.  •  •  •  Compulsory  worship  of 
God  in  any  form  is  prohibited,  and  every  man^s  opinion 
on  matters  of  religion,  as  in  other  matters,  is  beyond  the 
readi  of  law.  No  man  can  be  compelled  to  perform  any 
act  or  omit  any  act  as  a  duty  to  God;  but  this  liberty  of 
conscience  in  matter  of  faith  and  practice  is  entirely 
consistent  with  the  existence,  in  fact,  of  the  Christian 
religion,  entitled  to  and  enjoying  the  protection  of  the 
law  as  the  religion  of  the  people  of  the  State,  and  as  fur- 
nishing the  best  sanctions  of  moral  and  social  obligations. 
The  public  peace  and  public  welfare  are  greatly  depend- 
ent upon  the  protection  of  the  religion  of  the  country, 
and  the  preventing  or  punishing  of  oflfenses  against  it, 
and  acts  wantonly  committed  subversive  of  it.'' 

Our  statute  seeks  to  protect  and  preserve  the  ob- 
servance of  the  Christian  Sabbath  as  a  civil  institution. 
According  to  the  testimony  of  some  of  the  best  writers 
and  most  profound  thinkers  of  the  world,  legal,  literary 
and  ecclesiastical,  it  would  appear  that  such  legislation 
is  fully  justified.    Blackstone  says  : 

*^For,  besides  the  notorious  indecency  and  scandal 
of  permitting  any  secular  business  to  be  publicly  trans- 
acted on  that  day,  in  a  country  professing  Christianity, 
and  the  corruption  of  morals  which  usually  follows  its 
profanation,  the  keeping  one  day  in  the  seven  holy,  as  a 
time  of  relaxation  and  refreshment,  as  well  as  for  public 
worship,  is  of  admirable  service  to  a  State  considered 
merely  as  a  civil  institution.  It  humanizes,  by  the  help 
of  conversation  and  society,  the  manners  of  the  lower 
classes ;  which  would  otherwise  degenerate  into  a  sordid 
ferocity  and  savage  selfishness  of  spirit ;  it  enables  the  in- 
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dustrions  workman  to  pursue  his  occupation  in  the  en- 
suing week  with  health  and  cheerfulness;  it  imprints  on 
the  nlinds  of  the  people  their  sense  of  their  duty  to  God, 
80  necessary  to  make  them  good  citizens;  but  which  yet 
would  be  worn  out  and  defaced  by  an  unremitted  con- 
tinuance of  labor,  without  any  stated  times  of  recalling 
them  to  the  worship  of  their  Maker.  ^'  Cooley^s  Black- 
stone,  Vol.  2,  Book  4,  star  pages  63  and  64. 

Daniel  Webster  says:  **The  longer  I  live  the  more 
highly  do  I  estimate  the  Christian  Sabbath,  and  the  more 
grateful  do  I  feel  to  those  who  impress  its  importance 
on  the  community.'' 

Emerson  says:  **The  Sunday  is  the  core  of  our 
civilization,  dedicated  to  thought  and  reverence.  It  in- 
vites to  the  noblest  solitude  and  the  noblest  society." 

Macauley  says:  *'If  the  Sunday  had  not  been  ob- 
served as  a  day  of  rest  during  the  last  three  centuries, 
I  have  not  the  slightest  doubt  that  we  should  have  been 
at  this  moment  a  poorer  people  and  less  civilized.'' 

Henry  Ward  Beecher  says:  ** Sunday  is  the  com- 
mon people's  great  liberty  day  and  they  are  bound  to  see 
to  it  that  work  does  not  come  into  it."  Dictionary  of 
Thought,  Edwards,  verbum  ** Sabbath." 

(4)  Excluding  ftom  our  consideration  the  opinion 
evidence,  reasonable  minds  under  a  correct  interpreta- 
tion of  the  statute  could  not  reach  any  other  conclusion 
than  that  the  labor  performed  by  appellant  and  his  em- 
ployees was  not  that  of  daily  necessity,  comfort  or  char- 
ity. The  qualifying  word  *^ daily"  is  significant  of  the 
khid  of  necessity.  It  must  be  such  as  is  required  to  meet 
a  daily  need. 

In  construing  the  term  ** necessity"  we  have  given  it 
a  liberal  rather  than  a  literal  interpretation,  holding  that 
an  absolute  unavoidable  physical  necessity  is  not  meant, 
but  rather  an  economical  and  moral  necessity.  It  is  said 
in  Shipley  v.  State,  61  Ark.  219:  **If  there  is  a  moral 
fitness  or  propriety  for  the  work  done  in  the  accomplish- 
ment of  a  lawful  object,  under  the  circumstances  of  any 
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oase,  such  work  may  be  regarded  a  necessity^  in  the  sense 
of  the  statute."  See  also,  State  v.  Collett,  72  Ark.  169; 
Barefield  v.  State,  85  Ark.  135;  see  Turner  v.  State,  85 
Ark.  188. 

But  this  court,  in  Qiuj^les  v.  State,  55  Ark.  10,  has 
held  upon  a  state  of  facts  which  can  not  be  distinguished, 
in  principle,  from  the  facts  here  proved  that  the  manager 
of  a  public  theatre  who  sells  tickets  for  and  superintends 
an  entertainment  therein  on  Sunday  is  guilty  of  laboring 
on  the  Sabbath  within  the  meaning  of  our  statute.  See 
also,  Lyric  Theatre  v.  State,  98  Ark.  437. 

The  Supreme  Court  of  Connecticut,  in  a  similar 
case,  held  that  the  sales  on  Sunday  of  tickets  to  a  mov- 
ing picture  show  to  be  given  that  evening  in  an  opera 
house,  was  not  a  work  of  necessity  or  mercy.  State  v. 
Ryan,  80  Conn.  582. 

Appellant  having  admitted  that  he  performed  the 
labor  as  charged,  the  burden  was  upon  him  to  show  by 
competent  evidence  that  the  labor  done  was  a  work  of 
necessity.  Lee  WUson  <&  Co.  v.  State,  125  Ark.  159.  This 
he  has  failed  to  do.  The  judgment  is  therefore  correct, 
and  it  is  affirmed. 


Williams  v.  State. 
Opinion  delivered  October  29,  1917. 

1.  Forgery — form  of  indictment. — Forgery  is  a  crime  defined  by 
the  statutes  and  it  is  sufficient  under  our  criminal  code  to  al- 
lege the  offense  in  the  words  of  the  statute. 

2.  Forgery — note — proof  of  judgment  by  justice  of  peace. — De- 
fendant was  charged  with  forging  a  promissory  -note,  and  in  a 
trial  of  the  cause  it  is  proper  to  permit  a  justice  of  the  peace 
to  testify  that  a  judgment  had  been  rendered  in  his  court  in 
favor  of  the  payee  (the  person  defrauded)  and  against  the  de- 
fendant, and  that  no  part  of  the  judgment  had  been  paid. 

8.  Forgery — ^evidence — custom  as  to  permitting  persons  to  sIgn 
names  to  notes. — Defendant  was  charged  with  forging  the  name 
of  his  brother,  Oscar  Williams,  to  a  promissory  note.  There  were 
several  Williams'  brothers.  Held,  it  was  proper  to  exclude  testi- 
mony offered  by  defendant,  that  a  practice  existed  among  the 
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Williams'  brothers  generally  of  signing  each  other's  names  to 
notes.  Semble,  defendant  might  offer  evidence  to  prove  that 
it  had  been  the  practice  of  Oscar  Williams  to  allow  him  to  sign 
his  name  to  notes. 

4.  Trial — criminal  law — ^argument  of  state's  attorney. — In  a 
prosecution  for  forgery,  the  State's  attorney  said  in  argument  to 
the  jury:  ''The  defendant  brought  J.  W.  here,  and  L.  E.  W., 
and  placed  them  on  the  witness  stand  to, prove  certain  things, 
and  the  court  promptly  refused  to  let  him  do  it.  If  he  had  any 
defense  he  could  have  shown  it."  Defendant's  sole  defense  was 
that  he  believed  that  he  had  authority  to  sign  the  name  of  the 
person  whose  name  he  was  accused  of  forging.  Held,  the  re- 
marks of  counsel  were  not  prejudicial,  where  the  court  told  the 
jury  that  if  counsel  made  statements  of  matters  not  in  proof, 
that  they  should  disregard  those  statements  entirely,  disregard- 
ing prejudice,  denunciation  and  sympathy,  and  follow  the  law 
and  evidence. 

Appeal  from  Randolph  Circuit  Court;  J.  B.  Baker, 
Judge;  affirmed. 

8.  A.  D.  Eatofij  for  appellant. 

1.  The  indictment  is  defective.  It  does  not  charge 
that  the  note  was  signed  without  the  authority  of  Oscar 
Williams.  56  Pac.  750 ;  37  N.  E.  1040 ;  28  Pac.  597 ;  46  Id. 
99;  48  Id.  1024;  67  N.  W.  267.  A  failure  to  allege  want 
of  authority  to  sign  can  not  be  supplied  by  proof.    32 

5.  W.  983;  86  N.  W.  406;  27  Iowa  402;  43  Pac.  1075;  22 
Cyc296. 

Kirby^s  Digest,  §  2243,  was  not  intended  to  validate 
an  indictment  that  would  be  invalid  at  common  law.  29 
Ark  149.  The  words  *^forge^'  and  ** counterfeit  with 
intent,  etc.,  state  a  conclusion  of  law  merely  and  are  in- 
sufficient. 38  Ark.  521;  12  Bush  343;  27  S.  W.  816;  154 
S.  W.  222 ;  25  Tex.  Supp.  340 ;  8  Oh.  C.  C.  463,  2  Mill  135 ; 
12  Tex.  App.  395;  13  Wend.  311,  317;  83  Mo.  299;  19  Cyc. 
1405.  The  facts  here  differ  from  those  in  104  Art  213. 
See  191  S.  W.  899;  26  S.  W.  330;  27  Id.  493;  43  Id.  93;  67 
Id.  308.  It  fails  to  comply  with  Kirby 's  Digest,  §  1712.  It 
also  fails  to  allege  that  the  note  was  given  for  the  pay- 
ment of  money,  or  that  a  note  or  other  writing  was 
forged. 
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2.  There  is  a  variance  between  the  note  set  ont 
in  the  indictment  and  the  one  offered  in  evidence.  58 
Ark.  242 ;  77  Id.  537 ;  Bishop  New  Cr.  Proc  407 ;  7  N.  W, 
331;19Cyc.  1400. 

3.  It  was  error  to  admit  Oscar  Williams^  testi- 
mony and  E.  Dalton's  as  to  the  note,  and  in  allowing 
leading  questions.  It  was  also  error  to  permit  the  jus- 
tice to  testify  as  to  the  judgment  rendered  by  him,  and 
also  in  allowing  the  record  of  said  judgment.  This  was 
wholly  irrelevant  and  prejudiciaL    189  S.  W.  262. 

4.  It  was  error  to  refuse  evidence  showing  the  prac- 
tice among  the  Williams'  brothers  of  signing  each  other's 
names  to  notes.    51  Ark.  88-92 ;    52  Id.  45. 

5.  There  was  error  in  the  instructions  and  in  the 
closing  remarks  of  counsel  for  the  State. 

John  D.  Arhuclde,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  indictment  is  not  defective.  It  charges 
the  crime  sufficiently.  104  Ark.  212;  114  Id.  4^2;  125  Id. 
215;  Wharton  Cr.  Law  1151;  30  Kan.  365;  76  Minn.  211. 

2.  The  indictment  follows  the  statute.  Kirby's  Di- 
gest, ^  1714. 

3.  There  is  no  variance.  90  Ark.  123 ;  127  Ark.  204 ; 
Wharton  Or.  Law  1159. 

4.  There  was  no  error  in  allowing  the  justice  to 
testify,  nor  in  admitting  the  record  of  the  judgment  If 
part  of  it  was  inadmissible  a  specific  objection  should 
have  been  made.  Only  a  general  objection  was  made.  82 
Ark.  23 ;  84  Id.  377 ;  82  Id.  555. 

5.  There  was  no  error  in  refusing  to  allow  L.  E. 
and  John  Williams  to  testify  as  to  the  custom  of  the 
brothers  in  signing  each  other's  names  to  notes.  The 
questions  were  too  general  and  in  no  way  connected  the 
signing  of  this  note. 

6.  There  is  no  error  in  the  instructions,  and  none 
in  the  remarks  of  counsel  The  evidence  supports  the 
verdict. 
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HART,  J.  0.  C.  WilHams  was  indicted  for  the 
crime  of  forgery  charged  to  have  been  cominitted  by 
forging  the  name  of  his  brother,  Oscar  Williams,  to  an 
instrument  of  writing  purporting  to  be  a  promissory 
note  with  the  fraudulent  intent  to  injure  Lewis  Dalton  in 
his  estate.  He  was  tried  before  a  jury  and  convicted, 
his  punishment  being  fixed  at  a  term  of  two  years  in  the 
State  penitentiary.  From  the  judgment  of  conviction  he 
has  duly  prosecuted  an  appeal  to  this  court. 

On  the  part  of  the  State  it  was  proved  that  the  de- 
fendant, 0.  C.  Williams,  owed  Lewis  Dalton  a  promis- 
sory note  in  the  sum  of  something  over  one  hundred  dol- 
lars. He  made  payments  suflScient  to  reduce  the  indebt- 
edness to  $61.65.  Dalton  agreed  to  grant  Williams  an 
extension  of  time  if  he  would  make  a  new  note  and  get 
his  brothers  other  than  L.  E.  Williams  as  sureties.  0.  C. 
Williams  executed  a  new  note  to  Dalton  for  $61.65  and 
the  note  purports  to  have  been  signed  by  Oscar  Williams 
and  other  persons.  After  the  note  became  due,  Dalton 
being  unable  to  collect  the  note  from  0.  C.  Williams,  de- 
manded payment  thereof  of  Oscar  Williams.  Oscar  Wil- 
liams refused  to  pay  it  and  denied  that  he  had  signed  the 
note.  Oscar  Williams  was  placed  upon  the  stand  by  the 
State  and  the  note  in  question  was  presented  to  him.  He 
denied  that  he  ever  signed  the  note  or  authorized  any  one 
else  to  sign  it  for  him. 

On  cross-examination  Oscar  Williams  stated  that 
it  had  been  the  practice  of  his  other  brothers  to  sign 
each  others  names  to  notes  without  consulting  each  other 
about  it.  He  stated  that  he  had  never  signed  any  of  his 
brothers'  names  to  notes  but  that  his  brothers  had  signed 
his  name  to  notes  before  the  execution  of  the  one  in  ques- 
tion; that  the  defendant  had  signed  his  name  several 
times  to  notes  before  this  and  that  he  had  not  made  any 
objection. 

On  redirect  examination  he  stated  that  there  was  no 

'  understanding  that  the  defendant  might  sign  his  name 

to  notes ;  that  while  he  had  done  this  several  times,  that 
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there  haa  been  no  understanding  that  he  should  do  it. 
He  stated  again  that  he  did  not  give  his  brother  permis- 
sion to  sign  his  name  to  the  note  in  question.  When  Os- 
car Williams  was  sued  on  the  note  he  defended  on  the 
ground  that  his  name  on  the  note  had  been  forged. 

The  defendant  testified  that  he  signed  the  name  of 
Oscar  Williams  to  the  note,  that  the  reason  he  did  so 
was  that  Oscar  had  always  told  him  to  do  it;  that  it  had 
been  the  practice  of  the  brothers  to  sign  each  other's  name 
to  notes;  that  Oscar  had  never  before  objected  to  him 
signing  his  name  to  notes;  that  at  the  time  he  signed 
Oscar's  name  to  the  note  in  question  that  he  had  no 
thought  or  intention  of  injuring  Lewis  Dalton  in  his 
property. 

The  evidence  on  the  part  of  the  State  if  believed 
by  the  jury  was  sufficient  to  warrant  the  conviction  of  the 
defendant. 

The  charging  clause  of  the  indictment  reads  as  fol- 
lows: 

**The  said  0.  C.  Williams,  in  the  county  and  State 
aforesaid,  on  the  9th  day  of  May,  1914,  did  then  and  there 
fraudulently  and  feloniously  forge  and  counterfeit  the 
name  of  Oscar  Williams  to  an  instrument  of  writing  pur- 
porting to  be  a  promissory  note,  with  the  fraudulent 
intent  to  him,  the  said  0.  C.  Williams,  then  and  there 
to  cause  Lewis  Dalton  to  be  injured  in  his  estate  and 
lawful  rights." 

It  is  the  contention  of  the  defendant  that  the  in- 
dictment is  defective  because  it  did  not  state  that  the 
note  was  signed  without  the  authority  of  Oscar  Williams. 
Authorities  are  cited  by  him  to  sustain  his  contention 
but  we  think  they  are  not  in  accord  with  the  trend  of  our 
own  decisions  and  are  contrary  to  the  better  reasoning 
on  the  question. 

(1)  Forgery  is  a  crime  defined  by  our  statutes  and 
it  is  sufficient  under  our  criminal  code,  as  a  general  prop- 
osition, to  allege  such  an  offense  in  the  words  of  the 
statute.    In  Ary  Y.  State,  104  Ark.  212,  it  was  held  that 
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an  indictment  for  the  forgery  of  a  check  which  alleged 
that  the  accused  ''did  make,  forge  and  counterfeit  the 
check,  with  the  intent  fraudulently  and  feloniously  to 
obtain  possession  of  the  property  of  B.  M.,'VsuflSciently 
alleged  that  said  B.  M.  did  not  sign  the  check  or  au- 
thorize it  to  be  signed.  Now,  the  indictment  here  uses 
the  words,  '*did  then  and  there  fraudulently  and  felo- 
niously forge  and  counterfeit  the  name  of  Oscar  Wil- 
liams." These  words  are  a  statement  of  facts  and  are 
not  a  mere  conclusion  of  law. 

In  the  case  of  State  v.  Foster,  30  Kan.  365,  the  court 
held  that  forgery  in  that  State  was  a  statutory  offense 
and  that  as  a  general  proposition  it  was  sufficient  to 
allege  such  an  offense  in  the  words  of  the  statute.  The 
court  said: 

**  While  there  may  be  some  limitations  on  this  gen- 
eral doctrine,  as  where  the  statute  simply  designates  the 
offense,  and  does  not  in  express  terms  name  its  consti- 
tuent elements,  yet  we  think  the  rule  obtains  in  the  case 
at  bar.  Of  course  it  was  never  the  duty  of  the  pleader 
to  narrate  the  evidence,  and  we  think  the  words  'pajss, 
utter  and  publish'  make  a  clear  and  sufficient  description 
of  fact.  They  are  words  of  common  use,  and  refer  to 
acts  which  are  understood  by  every  one." 

In  the  case  of  State  v.  Greenwood,  76  Minn.  211,  the 
court  said: 

*^The  gist  of  the  offense  of  forgery  is  the  intent  to 
defraud.  It  is  not  necessary  nor  advisable  to  set  out  the 
name  of  the  person  intended  to  be  defrauded.  The  ele- 
ments of  fraud  to  be  charged  in  the  indictment,  accord- 
ing to  the  law  books,  are  a  writing  apparently  valid,  and 
evil  intent  on  the  part  of  the  accused,  and  a  false  mak- 
ing of  such  writing." 

The  court  held  that  the  matters  just  referred  to  are 
all  charged  in  an  indictment  which  uses  the  word  **forge" 
and  that  the  word  ^* forge"  contains  a  statement  of  fact 
and  not  a  mere  conclusion  of  law,  and  includes  the  false 
making  of  an  instrument,  in  whole  or  in  part. 
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Tested  by  this  rule  we  are  of  the  opinion  that  the 
indictment  in  question  was  not  defective. 

(2)  The  next  assignment  of  error  on  the  part  of 
the  def endai;it  is  that  the  court  erred  in  allowing  the  jus- 
tice of  the  peace  to  testify  that  a  judgment  had  been  ren- 
dered in  his  court  in  favor  of  Dalton  against  the  defend- 
ant and  that  no  part  of  the  judgment  had  been  paid.  The 
note  had  been  filed  before  the  justice  of  the  peace  and 
judgment  had  been  rendered  on  it.  It  was  competent 
for  the  justice  of  the  peace  to  identify  his  record  and 
read  it  in  evidence  before  the  jury  in  order  to  show  that 
the  note  had  never  been  paid  and  thus  to  establish  that 
Dalton  had  been  injured  in  his  property. 

It  is  true  that  the  defendant  testified  that  he  was  not 
served  with  summons  in  the  suit  before  the  justice  of 
the  peace  arid  the  record  shows  that  fact,  but  the  record 
of  the  jus.tice  of  the  peace  also  shows  a  return  of  sum- 
mons by  the  sheriff  of  personal  service  on  Oscar  Wil- 
liams in  the  township  where  the  justice  of  the  peace  re- 
sided and  held  office. 

It  is  also  contended  that  the  judgment  of  the  jus- 
tice of  the  peace  should  not  have  been  introduced  in  evi- 
dence because  it  contained  a  recitation  of  a  finding  by  the 
justice  that  Oscar  Williams  did  not  sign  the  note  but 
that  his  name  was  forged  thereto  by  0.  C.  Williams.  A 
general  objection  only  was  made  to  the  introduction  of 
the  judgment  of  the  justice  of  the  peace.  As  before 
stated  it  was  competent  to  introduce  it  to  show  that  the 
note  had  not  been  paid  and  thus  to  establish  that  Dalton 
had  been  injured  in  his  property.  The  defendant  should 
have  asked  by  appropriate  instructions  or  otherwise  to 
have  it  limited  for  that  purpose  but  not  having  done  so, 
he  is  not  now  in  the  attitude  to  complain. 

(3)  It  is  next  contended  by  counsel  for  the  de- 
fendant that  the  court  erred  in  not  allowing  L.  E.  Wil- 
liams and  John  Williams  to  testify  as  to  a  practice  among 
the  Williams  brothers  in  signing  each  other's  names  to 
notes.    The  testimony  offered  to  the  jury  by  the  defend- 
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ant  was  that  a  practice  existed  among  the  Williams 
brothers  generally  in  signing  each  other's  names  to 
notes.  The  court  held  that  this  was  too  general  but  of- 
fered to  allow  the  defendant  to  prove  that  it  had  been 
the  practice  of  Oscar  Williams  to  allow  him  to  sign  his 
name  to  notes.  •  The  court  was  right  in  its  ruling.  The 
fact  that  any  of  his  other  brothers  had  permitted  the 
defendant  to  sign  their  names  to  notes  would  have  no 
tendency  to  prove  that  Oscar  Williams  had  given  such 
permission  to  the  defendant.  Tongs  v.  State,  130  Art 
344. 

It  is  next  insisted  that  the  court  erred  in  refusing 
to  give  instruction  number  two  with  reference  to  the 
practice  of  the  Williams  brothers  in  signing  each  other's 
names  to  notes.  The  instruction  need  not  be  set  out  here. 
The  instruction  was  fully  covered  by  an  instruction  which 
the  court  gave  which  is  as  follows: 

**  You  are  further  instructed  that  if  you  believe  from 
the  evidence  in  this  case  that  the  defendant  had  been  in 
the  habit  of  signing  the  names  of  his  brothers,  including 
Oscar,  to  instruments  of  writing,  with  the  knowledge  and 
consent  of  Oscar  Williams,  without  objection  by  said 
brothers  or  any  of  them  thereto,  prior  to  the  signing  of 
the  note,  the  forgery  of  which  is  charged  in  the  indict- 
ment in  this  cause,  then  you  will  be  authorized  to  con- 
sider such  fact  in  considering  the  question  of  criminal 
intent  of  the  defendant  in  signing  the  name  of  said  Os- 
car Williams  to  the  note  in  evidence  in  this  case." 

Without  approving  the  form  of  this  instruction,  it 
may  be  said  that  it  was  as  favorable  to  the  defendant 
as  he  had  a  right  to  ask. 

(4)  Error  is  assigned  in  refusing  other  instruc- 
tions asked  by  the  defendant.  We  do  not  deem  it  neces- 
sary to  set  out  these  instructions.  The  defendant  ad- 
mitted that  he  signed  his  brother's  name  to  the  note  in 
question  and  his  sole  defense  i^  that  he  had  been  in  the 
habit  of  signing  his  brother's  name  to  notes  before  and 
that  he  had  never  objected  to  his  so  doing;  that  he  had  no 
thought  or  intention  of  injuring  Dalton  in  his  property 
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when  he  signed  his  brother  *s  name  to  the  note  but  be- 
lieved that  he  had  a  right  to  sign  it. 

The  defendant's  theory  was  fully  presented  to  the 
jury  by  the  instructions  given  by  the  court  and  he  can 
not  complain  that  the  court  refused  to  multiply  instruc- 
tions on  this  point. 

Special  counsel  for  the  State  in  his  closing  argu- 
ment to  the  jury  used  the  following  language: 

''The  defendant  brought  John  Williams  here,  and 
L.  E.  Williams,  and  placed  them  on  the  witness  stfiuid  to 
prove  certain  things,  and  the  court  promptly  refused  to 
let  him  do  it.  If  he  had  any  defense  he  could  have  shown 
it.'' 

It  is  contended  that  this  was  error  because  if  the 
court  refused  to  permit  defendant  to  prove  certain  things 
by  these  witnesses,  then  such  matters  were  not  in  the 
record  and  it  was  not  proper  for  counsel  to  comment  on 
them.  It  will  be  noted  that  counsel  did  not  state  what 
defendant  had  offered  to  prove  by  his  brothers  and  it 
does  not  seem  to  us  that  the  language  used  could  have  in 
any  wise  prejudiced  the  defendant's  rights  before  the 
jury.  The  argument  of  counsel  is  generally  within  the 
discretion  of  the  trial  court  and  its  rulings  in  regard 
thereto  will  not  be  reversed  unless  there  is  manifest 
error  therein.  The  court  gave  the  jury  a  specific  in- 
struction in  which  it  told  the  jury  that  if  counsel  made 
statements  of  matters  not  in  proof,  it  should  disregard 
those  statements  entirely,  disregarding  prejudice,  de- 
nunciation and  sympathy  and  follow  the  law  and  evi- 
dence. 

The  court  further  told  the  jury  that  what  the  attor- 
neys said  they  believed  about  the  case  should  not  be 
considered  by  the  jury.  The  court  refused  to  exclude  the 
remarks  in  question,  giving  as  its  reason  for  sndi  re- 
fusal that  the  instruction  it  had  already  given  fully  cov- 
ered the  statements.    Thus  it  will  be  seen  that  it  any 
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prejndicje  might  have  resulted  to  the  defendant  from  the 
remarks,  it  was  removed  by  the  remarks  of  the  court. 

We  have  carefully  considered  the  record  and  finding 
no  prejudicial  error  in  it,  the  judgment  will  be  affirmed. 


Cotton  v.  White. 
Opinion  delivered  October  29,  1917. 

1.  Tax  sales — ^description. — ^A  tax  sale  is  void  which  describes  the 
land  to  be  sold  as  "E  Pt.  NW  SE,  27  acres." 

2.  Adverse  possession — notoriety — ^agreebient  to  attorn. — ^A  bare 
agreement  on  the  part  of  one  in  possession  of  land  as  tenant  of 
the  original  owner,  to  attorn  to  a  tax  purchaser,  who  claims  it  is 
insufficient,  in  the  absence  of  notoriety,  to  render  the  latter's  pos- 
session adverse  to  such  original  owner. 

8.       G<«P0RATI0NS— EXECUTION  OF  DEED — CORPORATION  DE  FACTO. — ^The 

deed  of  a  corporation  de  faeto  is  binding  against  the  rest  of  the 
world,  and  can  be  objected  to  only  by  the  State.  Where  land  is 
conveyed  to  a  company  as  a  corporation,  and  by  its  president  and 
secretary  it  undertakes,  as  such  corporation,  to  convey  such  land 
to  another,  it  will  be  presumed  that  it  was  regularly  incorporated 
and  that  its  officers  were  authorized  to  make  the  deed. 

4.  Taxation— PRESUMPTION  as  to  tax  sale.— The  statutory  pre- 
sumption in  favor  of  a  conveyance  of  land  forfeited  for  taxes, 
executed  by  the  Commissioner  of  State  Lands  (Kirby's  Digest,  I 
4807)  is  overcome  by  proof  that  the  land  was  not  assessed  by  a 
description  sufficient  to  identify  it. 

6.  Tax  sales — ^vom  deed. — One  holding  possession  of  land  under  a 
void  tsLji  deed,  holds  as  a  trespasser. 

6.  Ejectment— AGAINST  trespassqi  holding  under  void  tax  toed. 
— ^In  an  action  in  ejectment,  the  rule  that  the  plaintiff  can  re- 
cover only  upon  the  strength  of  his  own  title,  does  not  apply 
when  defendant  is  a  mere  trespasser  invading  the  actual  posses- 
sion of  plaintiff,  in  which  case  plaintiff  can  recover  on  prior 
peaceable  possession  alone. 

7.  Tax  sales— f(«feitusb  and  purchase  bt  person  in  fobsission. 
— One  in  possession  of  land,  and  receiving  the  rents  and  profits 
thereof  under  claim  of  ownership,  will  not  be  permitted  to 
strengthen  his  title  by  allovnng  the  land  to  forfeit  for  taxes 
and  purchasing  it  at  tax  sale. 

8.  Officers— official  acts— presumption  of  TALnnrr.— The  law 
presumes  that  every  public  officer  does  his  duty,  and  that  In  his 
official  acts  that  he  has  not  exceeded  his  authority,  and,  if  he 
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can  act  only  in  a  certain  contingency,  that  such  contingency 
has  happened. 

9.  Tax  sales — deed — delinquency  in  pbevious  years. — ^A  valid  tax 
sale  will  pass  title,  though  the  State  might  still  have  a  lien  for 
delinquent  taxes  of  previous  years. 

10.  Tax  sales — description. — ^A  description  of  lands  in  the  assess- 
ment as  "part  NW>4  of  the  NE%,  and  west  p.  SE^  of  the  NE^, 
60.96  acres/'  will  render  a  sale  thereof  for  non-payment  of  taxes, 
void. 

11.  Tax  sales— void  saie  RBraMPnoN. — ^Where  a  tax  sale  is  void 
because  of  the  description,  an  attempt  to  redeem  therefrom  by  tba 
same  description  is  ineffective. 

Appeal  from  Boone  Chancery  Court ;  T.  H.  Hum- 
phreys, Chancellor;  reversed. 

J.  M.  Shinn  and  Troy  Pace,  for  appellant 

1.  Appellee  is  barred  by  the  statute  of  limitations. 
Kirby's  Digest,  §  5061;  77  Ark.  324;  20  Id.  508;  20  Id. 
542;  60  Id.  163,  499;  71  Id.  117;  53  Id.  418;  82  Id.  80;  59 
W.460. 

2.  Appellant  had  the  right  to  accept  attornment 
from  Patrick,  although  a  tenant  of  appellee.  53  Ark. 
238;  47  Id.  351;  17  Id.  546;  21  Id.  160;  45  Id.  177. 

3.  Appellee  fails  to  show  title  in  himself  and  can 
not  maintain  this  action.  He  must  succeed  upon  the 
strength  of  his  own  title.  95  Ark.  445 ;  37  Id.  643 ;  77  Id. 
338;  82  Id.  295;  88  Id.  37;  90  Id.  420. 

4.  The  lands  are  not  sufficiently  described  in  any 
of  appellee's  deeds.  There  is  no  proof  of  actual  posses- 
sion for  two  years.  Appellee  has  paid  no  taxes  since 
1906,  except  a  redemption.  74  Ark.  383.  A  redemption 
is  not  a  payment  of  taxes.    83  Id.  520. 

5.  The  tax  sale  of  1907  was  valid  and  the  descrip- 
tion good,  and  therefore  appellant  by  his  purchase  ac- 
quired a  valid  title.  No  forgery  by  erasure  or  interlinea- 
tion was  shown.  Earby's  Digest,  §  7086,  provides  that 
the  clerk  shall  keep  a  record  of  delinquent  lands,  etc. 
The  record  alone  can  be  looked  to.  55  Ark.  30;  100  Id. 
488 ;  51  Id.  34 ;  55  Id.  218.  It  can  not  be  contradicted  by 
parol  evidence.  61  Id.  36;  68  Id.  248.  Errors  may  be 
corrected.  Earby's  Digest,  §  703L 
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6.  As  to  indefinite  descriptions,  see  111  Ark.  220; 
56  7d.  44;45Zrf.  17. 

7.  In  conclusion,  appellee  is  barred,  he  has  failed 
to  establish  title  in  himself,  as  to  the  lands  conveyed  by 
clerk's  deed,  he  has  not  complied  with  §  7105,  Kirby's 
Digest;  the  descriptions  are  valid,  the  tax  sales  regular 
and  appellant  has  acquired  valid  title  to  the  lands. 

C.  M.  Cooke,  for  appellee. 

1.  The  description  was  void  for  uncertainty.  59 
Ark.  460;  50  Id.  484;  56  Id.  172;  62  Id.  188.  The  deeds 
are  not  color  of  title  and  the  two  years'  statute  is  no  bar. 
A  tenant  can  not  dispute  his  landlord's  title.  27  Ark. 
50;  28  Jrf.  143;  84  Id.  220.  Nor  can  a  third  person  make 
use  of  his  possession  thus  acquired  to  found  a  hostile 
daim  to  the  landlord.  Tiedeman,  Real  Property,  Art. 
171;  26  Barb.  443;  28  Ark.  153;  28  Id.  153;  39  Id.  136;  43 
Id.  28.  Patrick  was  appellee's  tenant.  Defendant's  pos- 
session was  not  adverse.  76  Wis.  555;  45  N.  W.  418. 
The  deeds  were  not  even  color  of  title.  50  Ark.  484;  3 
id.  18;  30  Id.  640;  40  Id.  237.  Appellant  acquired  no 
better  title  by  the  tax  sale  of  1910.  62  Ark.  188.  The 
deeds  to  appellee  sufficiently,  describe  the  lands  to  iden- 
tify them. 

2.  It  is  presumed  that  the  officers  who  executed  the 
deeds  were  authorized  to  do  so.  90  Ark.  420.  The  cor- 
poration would  be  estopped  to  deny  its  corporate  ex- 
istence. As  against  it  appellee  would  have  title  and  right 
of  possession.  31  Ark.  274;  36  Id.  464.  In  cases  like 
this  it  is  only  necessary  to  show  such  title  that  if  the 
cloud  raised  by  defendants'  unfounded  claim  were  re- 
moved, plaintiff  would  have  a  reasonably  clear  title.  37 
Ark.  643. 

3.  Ejectment  may  be  maintained  upon  the  prior 
possession,  or  if  parties  through  whom  he  claims,  such 
possession  being  a  sufficient  prima  facie  title.  15  Cyc. 
30 ;  21  Ark.  62 ;  31  Id.  334 ;  33  Id.  150 ;  40  Id.  108 ;  62  Id.  51. 

4.  It  was  not  necessary  to  prove  payment  of  taxes 
for  seven  years.   The  proof  shows  that  the  taxes  were 
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paid  unta  the  void  forfeiture  in  1907.  Kirby's  Digest, 
§  5057,  refers  only  to  wild  and  unimproved  lands,  not  in 
actual  i>ossession.  The  lands  here  were  under  fence,  in 
cultivation  and  a  house  built. 

5.  Appellants'  deeds  were  void.    56  Ark.  172.    It 
was  the  duty  of  the  clerk  to  correct  errors  found  in  his 
tax  books    (Earby's  Digest,  §  7031),  but  it  was  beyond 
his  powers  to  make  the  changes  after  the  assessment  and  ^ 
publication.    5  How.  365. 

6.  A  tenant  can  not  purchase  the  landlord's  title. 
21  Ark.  160.  Tenants  can  not  acquire  title  by  limita* 
tion  under  a  tax  deed,  their  possession  not  being  adverse. 
77  Ark.  570;  33  Id.  195;  61  Tex.  302. 

7.  The  void  tax  sale  did  not  extinguish  appellee's 
title.  62  Ark.  194 ;  15  Id.  363.  -  Appellant  acquired  no 
title  by  adverse  possession  for  two  years.  62  Ark.  213. 
The  descriptions  are  insufficient.  120  Ark.  528;  122  Id. 
376.  Adverse  possession  must  be  open,  visible  and  noto- 
rious. 92  Ark.  30.  The  deeds  should  be  canceled,  and 
the  title  quieted  in  appellee. 

statement  of  facts. 

On  July  26, 1914,  appellee  brought  suit  in  the  Boone 
Chancery  Court,  alleging  that  he  was  the  owner  of  the 
following  land  situated  in  Boone  County,  Arkansas, 
to  wit: 

Commencing  in  the  middle  of  the  main  channel  of 
Crooked  Creek,  five  chains  due  west  of  a  point  on  line 
between  the  northeast  quarter  of  northeast  quarter  and 
northwest  quarter  of  the  northeast  quarter  of  section  1, 
township  18  north,  range  20  west,  76  poles  and  forty  links 
south  of  mutual  corner  of  said  tract  on  north  line  of  said 
section,  running  thence  north  46  degrees  west,  4  chains 
to  a  branch;  thence  up  said  branch  with  meanderings  of 
same  28  poles  to  a  post  oak  marked  **K;''  thence  north 
to  north  line  of  said  section  1 ;  thence  west  to  the  north- 
west comer  of  the  northwest  quarter  of  the  northeast 
quarter  of  said  section  1 ;  thence  south  to  the  southwest 
comer  of  the  southwest  quarter  of  the  northeast  quar- 
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ter  of  said  section  1 ;  thence  east  to  the  dividing  line  be- 
•tween  the  lands  of  David  Smith,  Sr.,  and  Samuel  Milnm; 
thence  to  the  division  line  between  the  northwest  quarter 
of  the  southeast  quarter  and  the  southwest  quarter  of 
-the  southeast  quarter  of  said  section  1;  thence  east  to 
the  center  of  southeast  quarter  of  said  section  1;  thence 
north  to  the  northeast  corner  of  the  northwest  quarter 
of  the  southeast  quarter  of  said  section  1;  thence  due 
east  to  the  middle  of  the  main  channel  of  Crooked  Creek; 
thence  down  said  creek  to  the  beginning  point,  contain- 
ing 98  acres  more  or  less,  and  being  a  part  of  the  west 
half  of  the  northeast  quarter;  part  of  the  northwest 
quarter  of  the  southeast  quarter  and  part  of  the  south- 
east quarter  of  the  northeast  quarter  of  section  1,  town- 
ship 18  north,  range  20  west. 

That  the  same  was  assessed  for  the  year  1907,  as 
follows,  towit: 

SECTION  1,  TOWNSHIP  18,  RANGE  20. 
Pt.  NW.  NE.,  W.  Pt.  SE.  NE.,  50.96  acres^Valuation  $250 

N.  Pt.  SW.  NE.,  20.04  acres Valuation  $100 

E.  Pt.  NW.  SE.,  27  acres .Valuation  $150 

That,  after  the  lands  were  returned  delinquent  un- 
der the  above  description,  the  tax  books  and  delinquent 
list  were  fraudulently  altered  so  as  to  describe  the  said 
lands  as  follows : 

E  Pt.  NW  NE,  W  Pt.  SE  NE,  50.96  acres. 

NVs  SW  NE,  20.04  acres. 

E  27/40  NW  SE,  27  acres. 

That  all  of  the  above  lands,  by  the  latter  description, 
were  sold  to  the  State  of  Arkansas  on  the  second  Mon- 
day in  June,  1908,  and  after  the  second  Monday  in  June, 
1910,  the  clerk  certified  the  same  by  the  latter  descrip- 
tion as  having  been  sold  to  the  State,  and  on  June  15, 
1910,  defendant  purchased  from  the  State  Land  Com- 
missioner the  NVg  SW%  of  the  NE14  and  the  E  27/40  of 
the  NWi/i  of  the  SE14,  both  in  section  1,  township  18 
north,  range  20  west,  and  procured  deed  therefor. 
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Plaintiff  further  alleged  that,  on  April  24,  1914, 
plaintiff  redeemed  from  tiie  State  the  following  lands, 
towit : 

E  Pt.  NW  NE,  W  Pt.  SE  NE,  above  section,  town- 
ship and  range ;  paying  all  taxes  due  on  same  np  to  and 
including  the  year  1913,  and  that  this  portion  of  his  lands 
embraces  part  of  the  NW  of  the  NE  and  part  of  the  SW 
of  the  NW  and  part  of  the  SE  of  the  NE,  section  1,  town- 
ship 18  north,  range  20  west,  and  this,  with  the  47.04 
acres  bought  by  the  said  defendant  from  the  State  Land 
Commissioner,  is  all  the  land  plaintiff  claims,  being  98 
acres,  more  or  less. 

Plaintiff  further  alleged  that  for  the  year  1910,  the 
following  lands  were  erroneously  placed  on  the  tax  books 
and  were  sold  by  the  collector  of  taxes  to  the  defendant, 
towit: 

W  %  NW  NE,  18  acres. 

W  14  SE  NE,  6  acres. 

S  V2  SW  NE,  20  acres. 

N  %  SW  NE,  20  acres,  all  in  section  1,  township  18 
north,  range  20  west. 

Plaintiff  deraigned  title  from  the  Bartles  Lead  & 
Zinc  Company,  a  corporation,  back  to  the  original  en- 
terers  of  the  land,  and  asked  that  the  defendant's  deed 
from  the  Commissioner  of  State  Lands,  and  the  four 
deeds  from  the  clerk  of  Boone  County,  be  removed  as 
clouds  upon  his  title. 

Defendant's  answer  denied  plaintiff's  ownership  of 
the  lands  in  question,  and  denied  that  the  tax  titles  re- 
lied upon  by  defendant  were  void  as  alleged,  and  further 
pleaded  the  statute  of  limitations  of  two  years  as  to  the 
Ny2  of  the  SW  of  the  NE  and  the  E  27/40  of  the  NW  of 
the  SE  of  section  1,  township  18  north,  range  20  west, 
alleging  that  he  had  been  in  actual  possession  thereof 
since  June,  1910. 

The  chancellor  found,  from  the  evidence,  that  the 
lands  claimed  by  plaintiff  were  assessed  for  the  year 
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1907  in  the  name  of  H.  A.  Bower  and  described  on  the 
tax  books  as  f ollows,  towit : 

Pt.  NW  NE. 

W  Pt  SE  NE,  50.96  acres. 

N  Pt.  SW  NE,  20.04  acres. 

E  Pt.  NW  SE,  27  acres,  section  1,  township  18  north, 
range  20  west. 

He  fonnd  that  there  were  erasures  made  both  on 
the  tax  books  and  on  the  record  of  the  notice  of  publi- 
cation of  the  delinquent  lands  and  interlineations  made 
thereon,  changing  the  N  Pt.  SW  NE  20.04  acres  to  read 
N  ^  SW  NE  20.04  acres,  and  the  E.  Pt.  NW  SE  27  acres 
to  read,  E  27/40  NW  SE,  27  acres. 

The  chancellor  held  that  the  description  in  the  as- 
sessment and  in  the  notice  of  delinquent  lands  as  N  Pt 
SW  NE,  20.04  acres,  and  E  Pt  NW  SE,  27  acres  is  a 
good  description  and  sufficient  to  identify  the  lands  in 
question.  He  accordingly  decreed  that  the  defendant's 
title  thereto  should  be  quieted  as  against  the  plaintiff. 

He  further  found  that  defendant  acquired  no  title 
to  Wy2  NW  NE,  Si/g  SW  NE,  and  Wy^  SE  NE,  section 
1,  township  18  north,  range  20  west,  by  virtue  of  the  deeds 
from  the  clerk,  and  accordingly  canceled  the  latter  deeds 
as  clouds  upon  plaintiff's  title. 

Defendant  has  prosecuted  this  appeal,  and  plaintiff 
has  been  granted  a  cross-appeal. 

T.  D.  CRAWFORD,  Special  Judge,  (after  stating 
the  facts).  Appellant  asks  that  his  deed  from  the  State 
Land  Conunissioner  to  the  E  27/40  of  the  NW^^  of  the 
SE%,  section  1,  township  18  north,  range  20  west,  in 
Boone  County,  be  confirmed  and  quieted.  The  chan- 
cellor  found  that  this  tract  was  assessed  and  advertised 
in  the  list  of  delinquent  lands  as  '*E  Pt.  NW  SE,  27 
acres,"  and  that  the  tax  books  and  record  of  the  notice 
of  the  delinquent  lands  were  changed  so  as  to  make  the 
description  read  *'E  27/40  NW  SE,  27  acres."  He  held, 
however,  that  the  description  in  the  assessment  as  E  Pt. 
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NW  SE  27  acres,  was  a  good  description  and  sufScient 
to  identify  the  land.    Was  this  holding  oorrectf 

(1)  This  court  has  uniformly  held  such  a  descrip- 
tion to  be  insufficient  in  a  tax  title.  In  Covington  v.  Berry, 
76  Ark.  460,  a  tax  deed  describing  the  land  sold  as  **E  Pt. 
of  the  SEi^  of  section  30,  township  5  north,  range  east, 
containing  60.30  acres,'*  was  held  void.  So,  where  at  a 
tax  sale  the  deed  described  the  land  sold  as  **Part  E% 
NE%,  section  32,  township  12  south,  range  1  west,  55 
acres,"  the  deed  was  held  void.  Dickinson  v.  Arkansas 
City  Improvement  Co.,  77  Ark.  570.  See  also,  Hewett  v. 
Ozark  White  Lime  Co.,  120  Ark.  528. 

As  a  further  source  of  title,  appellant  relies  upon  the 
two  years'  statute  of  limitations.  He  testified  that  he 
took  possession  of  the  above  tract  in  1910  by  going  down 
there  and  finding  a  Mr.  Patrick  in  possession  and  cul- 
tivating the  land.  Patrick  told  him  that  he  had  been  a 
tenant  of  the  original  owner.  Appellant  told  Patrick 
that  he  had  bought  the  land  at  tax  sale  and  wanted  pos- 
session, and  Patrick  agreed  to  hold  under  appellant  and 
pay  rent  to  him  provided  certain  improvements  were 
made  by  appellant.  These  improvements  were  made,  and 
Patrick  remained  on  the  land  as  appellant's  tenant  for 
three  years.  Was  Patrick's  possession  as  tenant  of  ap- 
pellant adverse  to  the  holders  of  the  legal  title! 

(2)  The  element  of  notoriety  must  be  added  to  ad- 
verse possesion  before  it  can  ripen  into  title  by  limita- 
tion. A  bare  agreement  on  the  part  of  one  in  possession 
of  land  to  attorn  to  another,  who  claims  it,  is  insufficient, 
in  the  absence  of  notoriety,  to  render  the  latter 's  pos- 
session adverse  to  a  third  party.  Johnson  v.  Elder, 
92  Ark.  30, 121  S.  W.  1066.  There  is  no  evidence  in  this 
case  that  notice  was  in  any  manner  brought  home  to  ap- 
pellee, or  to  his  predecessors  in  title,  that  Patrick  was 
holding  adversely  to  him  or  them.  Under  these  circum- 
stances, the  claim  of  title  by  adverse  possession  must 
fail. 
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(3-4)  Appellant  insists  that  appellee  is  not  entitled  to 
have  his  title  to  this  tract  of  land  confirmed^  because,  he 
failed  to  show  title  in  himself  to  the  land.  He  quotes 
from  Bullock  v.  Duerson,  95  Ark.  445,  to  the  effect  that  a 
plaintiff  in  a  suit  to  quiet  title  must  succeed,  if  at  all,  as 
in  actions  of  ejectment,  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  his  adversary's.  Ap- 
pellee relied  upon  a  deed  purporting  to  be  executed  by 
the  Bartles  Lead  &  Zinc  Company,  by  its  president  and 
secretary.  Appellant  in  his  answer  denied  that  the 
Bartles  Lead  &  Zinc  Company  was  a  corporation,  and, 
if  it  was  such,  denied  that  said  president  and  secretary 
had  any  authority  to  execute  said  deed  conveying  said 
lands.  The  appellant's  abstract  shows  that  a  deed  con- 
veying these  lands  was  executed  by  Jacob  Bartles  to  the 
Bartles  Lead  &  Zinc  Company,  and  that  the  company 
conveyed  the  lands  to  appellee  by  a  deed  executed  by  its 
president  and  secretary,  and  that  both  deeds  were  duly 
acknowledged  and  recorded.  There  was  no  affirmative 
proof  as  to  whether  the  Bartles  Lead  &  Zinc  Company 
was  a  duly  incorporated  company,  or,  if  it  was  a  cor- 
poration, whether  its  officers  were  authorized  to  execute 
such  deed. 

Appellant  insists  that,  in  the  absence  of  proof,  it  will 
not  be  assumed  that  there  was  such  a  corporation,  or  that 
the  president  and  secretary  were  authorized  to  execute 
the  conveyance  upon  which  appellee  relies. 

Appellant's  abstract  justifies  a  finding  that  the 
Bartles  Lead  &  Zinc  Company  as  a  corporation  underr 
took  to  receive  and  convey  title  to  these  lands.  Except 
as  against  the  State,  it  is  immaterial  whether  such  cor- 
poration was  a  de  jure  or  a  de  facto  corporation,  and  its 
conveyances  are  binding  as  against  all  the  rest  of  the 
world.  1  Clark  &  Marshall,  Private  Corporations,  Sec. 
81d.  Mr.  Cook  says:  **The  execution  and  delivery  of 
an  instrument  by  a  corporation  as  a  corporation  raises 
the  presumption  that  the  company  was  regularly  incor- 
porated."   3  Cook  on  Corporations,  Sec.  722,  page  2554. 
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'*  Whenever  the  circumstances  may  have  been  such  as 
to  authorize  a  conveyance,  lease,  mortgage  or  pledge  of 
its  property  by  a  corporation,  that  it  was  authorized 
will  be  presumed  until  the  "contrary  is  affirmatively 
shown."  1  Clark  &  Marshall,  Private  Corp.,  Sec.  164. 
Where  land  is  conveyed  to  a  company  as  a  corporation, 
and  by  its  president  and  secretary  it  undertakes,  as  such 
coi^oration,  to  convey  such  land  to  another,  it  will  be 
presumed  that  it  was  regularly  incorporated  and  that 
its  officers  were  authorized  to  make  the  deed. 

(5)  Moreover,  appellant  is^  not  in  a  position  to 
insist  upon  the  rule  upon  which  he  relies.  The  statu- 
tory presumption  in  favor  of  a  conveyance  of  lands  for- 
feited for  taxes,  executed  by  the  Commissioner  of  State 
Lands  (Kirby's  Digest,  '^  4807)  has  been  overcome  in 
this  case  by  proof  that  the  land  was  not  assessed  by  a 
sufficient  description  to  identify  the  land.  The  deed  of 
the  commissioner  being  invalid,  plaintiff  was  in  fact  a 
trespasser. 

(6)  While  it  is  a  general  rule  that  a  plaintiff  in 
ejectment  must  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  his  adversary's,  this 
rule  has  no  application  where  the  defendant  is  a  mere 
trespasser  invading  the  actual  possession  of  plaintiff, 
in  which  case  plaintiff  can  recover  on  prior  peaceable 
possession  alone.  15  Cyc.  22;  Green  v.  Jordan,  83  Ala. 
220,  3  Am.  St.  Rep.  711;  Horton  v.  Murden,  117  Ga.  72; 
Rhule  V.  Seaboard  Air  Line  Ry.  Co.,  102  Va.  343 ;  Newell 
on  Ejectment,  p.  434;  Warvelle  on  Ejectment,  Sec.  237; 
John  Henry  Shoe  Co.  v.  Williamson,  64  Ark.  100;  Price 
v.  Greer,  76  Ark.  426.  . 

The  rule  requiring  the  plaintiff,  in  actions  of  this 
character,  to  recover  on  the  strength  of  his  own  title,  is 
based  upon  the  presumption  that  a  defendant  in  posses- 
sion is  rightfully  in  possession.  No  such  presumption 
obtains  in  favor  of  a  mere  trespasser. 
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Appellant  claims  title,  by  purchase  at  tax  sale  in 
1911,  to  the  following  tracts  of  land,  all  situated  in  sec- 
tion 1,  in  township  18  north,  range  20  west,  towit : 

1.  The  NVs  of  the  SW14  of  the  NE%. 

2.  The  Wy2  of  the  NW%  of  the  NEl^. 

3.  The  SVs  of  the  SW^^  of  the  NE%. 

4.  The  W%  of  the  SE^^  of  the  NE14. 

Four  separate  deeds  were  executed  in  1913  by  the 
county  clerk,  conveying  the  above  lands  to  appellmit  in 
pursuance  of  the  tax  sale  in  1911. 

Appellee  has  pointed  out  no  defect  in  the  sale  or  in 
the  deeds,  except  that  he  contends  that  tracts  1,  2  and  4 
were  improperly  placed  on  the  tax  books,  and  that  ap- 
pellant was  disqualified  from  purchasing  the  first  tract 
by  reason  of  being  in  possession  thereof. 

(7)  As  to  the  tract  numbered  1,  the  N%  of  the 
SW%  of  the  NEi/i,  appellee  contends  that,  inasmuch  as 
this  land  forfeited  to  the  State  in  1907  by  an  erroneous 
description,  and  was  purchased  by  appellant  from  the 
State,  he  could  not  acquire  a  better  title  by  allowing  it 
to  forfeit  for  taxes  and  buying  it  in.  This  contention 
must  be  sustained.  One  in  possession  of  land,  and  re- 
ceiving the  rents  and  profits  thereof,  under  claim  of 
ownership,  will  not  be  permitted  to  strengthen  his  title 
by  allowing  the  land  to  forfeit  for  taxes  and  purchasing 
it  at  tax  sale.  Rodman  v.  Sanders,  44  Ark.  504;  Wade 
v.  Goza,  99  Ark.  543.  The  purchase  of  land  at  tax  sale 
can  not  have  the  effect  of  strengthening  the  title  of  those 
who  are  in  possession  and  taking  the  profits,  since  they 
ought  to  keep  down  the  taxes.  Hunt  v.  Gaines,  33 
Ark.  275. 

In  this  case,  defendant  testified  that  he  was  in  pos- 
session of  the  land,  and  that  he  received  the  rents  and 
profits  thereof  for  the  year  in  which  it  was  delinquent. 
As  to  this  tract,  his  title  must  fail. 

As  to  the  second  and  fourth  tracts,  appellee's  con- 
tention is  that  these  tracts  forfeited  to  the  State  in  1907, 
and  that  this  took  the  tracts  off  the  tax  books  and  they 
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could  not  be  replaced  thereon  until  the  State  Land  Com- 
missioner certified  the  lands  back  to  the  clerk. 

(8)  Conceding,  without  deciding,  that  this  is  true, 
it  does  not  appear  that  the  lands  were  not  properly  car- 
tified  by  the  State  Land  Commissioner,  before  the  county 
clerk  placed  them  on  the  tax  books.  The  law  prestlmes 
that  every  officer  does  his  duty,  and  that  in  his  official 
acts  he  has  not  exceeded  his  authority,  and,  if  he  can 
act  only  in  a  certain  contingency,  that  such  contingency 
has  happened.    McCamey  v.  Wright,  96  Art  477. 

(9)  The  sale  of  these  lands  for  the  taxes  of  1910 
was  not  invalid  because  the  taxes  due  on  these  tracts  for 
previous  years  were  not  entered  on  the  tax  books  for  the 
year  1910.  It  is  true  that  Kirby's  Digest,  §  7022,  makes 
it  the  duty  of  the  county  clerk  to  enter  on  the  tax  books 
the  taxes  for  the  years  in  which  the  lands  have  escaped 
taxation.  A  valid  tax  sale  for  1910  would  pass  title 
as  against  the  original  owner,  though  the  State  might 
still  have  a  lien  for  the  taxes  of  previous  years.  It  does 
not  appear,  however,  that  the  taxes  for  the  intervening 
years  have  not,  in  fact, -been  paid. 

(10)  Furthermore,  appellee's  contention  is  that  the 
description  of  these  two  tracts  in  the  assessment  of  1907 
was  absolutely  void.  They  were  described  in  the  tax 
sale  in  1911  as  the  WVs  of  the  NW14  of  the  NE14,  and 
the  W%  of  the  SE14  of  the  NEl^ ;  but  in  the  tax  assess- 
ment  of  1907  they  were  described  as  part  NW%  of  the 
NE%,  and  W.  pt.  SEi/i  of  the  NE14,  50.96  acres.  The 
court  agrees  with  appellee's  contention  that  the  descrip- 
tion in  the  tax  assessment  of  1907  was  void,  and  that  it 
described  no  lands  and  that  the  tax  sale  was  thereby 
rendered  void,  even  though  the  land  was  correctly  de- 
scribed in  the  State  Land  Commissioner's  deed.  It  is 
obvious  that,  under  these  circumstances,  no  title  passed 
to  the  State  by  the  forfeiture,  and  the  lands  could  prop- 
erly be  placed  on  the  tax  books. 

(11)  On  April  24,  1914,  appellee  undertook  to  re- 
deem the  two  tracts  of  land  which  forfeited  to  the  State 
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in  1910  for  the  taxes  of  1907,  towit,  E  Pt  NW%  NE% 
and  W  Pt.  SE%  NE%,  section  1,  township  18  north, 
range  20  west,  50.96  acres,  by  paying  the  taxes  for  that 
year  and  the  intervening  years.  He  claims  to  own  that 
part  of  NW%  NEi^  of  the  section  which  lies  west 
of  Crooked  Creek  and  a  certain  branch  thereof.  He  ad- 
mits that  so  much  of  the  forty-acre  tract  as  lies  east  of 
these  streams  belongs  to  a  third  person,  whose  taxes 
have  been  paid.  Inasmuch  as  the  forfeiture  of  the  above 
described  tracts  in  1910  is  held  to  be  void  for  inadequacy 
of  description  of  the  lands,  a  redemption  thereof  by  the 
same  description  is  equally  ineffective,  since  it  can  not 
be  ascertained  from  the  redemption  deed  what  lands 
were  redeemed. 

No  objection  whatever  is  pointed  out  to  the  third 
tract  purchased  in  1911  by  appellant  from  the  tax  col- 
lector, namely,  the  8^2  of  the  SW14  of  the  NEi^,  in 
the  section,  township  and  range  aforesaid.  This  tract 
does  not  seem  to  have  forfeited  in  1907. 

It  will  be  noticed  that  appellee's  record  title  is 
meandered  by  a  certain  stream  called  ** Crooked  Creek'* 
and  by  a  certain  branch  thereof.  No  plat  has  been  fur- 
nished in  the  transcript  showing  the  course  of  this 
stream.  It  is  impossible  for  this  court  to  determine  just 
how  much  of  the  land  purchased  by  appellant  at  the  tax 
sale  of  1911  was  included  in  the  lands  claimed  by  appel- 
lee under  his  deed  from  the  Bartles  Lead  &  Zinc  Com- 
pany. 

As  against  the  appellant,  the  appellee's  title  to  the 
E  27/40  of  the  NW%  of  the  SE%,  and  the  Ni/g  of  the 
SW%  of  the  NEi/4,  both  of  section  1,  township  18  north, 
range  20  west,  will  be  quieted. 

As  against  the  appellee,  the  decree  as  to  appellant's 
title  to  the  Wi/g  of  the  NWy4  of  the  NE%,^and  the  Si/g 
of  the  SW14  of  the  NEl^  and  the  W14  of  the  SEi^  of 
the  NE14,  all  in  section  1,  township  18  north,  range  20 
west,  in  Boone  County,  is  reversed  and  remanded  with 
directions  to  enter  a  decree  accordingly. 

Habt  and  Smith,  JJ.,  dissent  in  part. 

HuMPHBBYs,  J.,  not  participating. 
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Mitchell  v.  Hahn. 
Opinion  delivered  November  5,  1917. 

1.  NEGUQENCE — OVERFLOW      OF      LANDS — ^VIS      MAJOB — CO-OPERATINQ 

CAUSES. — In  an  action  for  damages  resulting  from  an  overflow, 
the  plaintiff  claimed  that  the  overflow  was  caused  by  defendant 
,  in  the  construction  of  a  drainage  ditch.  Defendant  plead  exces- 
sive rains  and  vis  major.  Held,  an  instruction  was  proper  which 
told  the  jury  that  an  act  of  God,  in  order  to  excuse  the 
defendant  must  be  both  the  proximate  and  sole  and  only  cause 
of  the  damage,  and  that  defendant  could  not  escape  liability  if 
his  own  negligent  act  in  conjunction  with  the  act  of  God,  re- 
sulted to  cause  the  injury,  and  that  said  instruction  was  not  in 
conflict  with  another  instruction  given  by  the  court,  which  told 
the  jury:  ''Defendants  are  not  liable  for  any  damage  resulting 
from  causes  beyond  their  control,"  and  if  the  rain  which  caused 
the  overflow  ''was  such  an  extraordinary  rain  that  no  reasonable 
man  would  expect  and  guard  against  it,"  to  find  for  the  defend- 
ants. 

2.  Overflow  of  lands — improper  construction  of  dam — ^instruc- 
tions FROM  ENGINEER  AND  COMMISSIONERS. — A  contractor  Can  not 
escape  liability  resulting  from  the  negligent  construction  of  a 
dam,  on  the  overflow  of  lands,  although  he  acted  under  the  direc- 
tion of  the  engineer,  appointed  by  the  commissioners,  of  a  drain- 
age district  for  which  he  was  working;  but  the  contractor  is  not 
liable,  where  he  followed  the  terms  of  the  contract  with  the  dis- 
trict, and  operating  in  accordance  therewith,  built  the  dam  com- 
plained of,  with  that  degree  of  skill  which  is  ordinarily  pos- 
sessed and  exercised  by  contractors  doing  the  same  or  similar 
work,  and  was  not  negligent  in  the  building  or  maintenance 
thereof. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  aflSnned. 

Brundidge  d  Neelly,  for  appellant. 

1.  The  instructions  are  conflicting  and  erroneous. 
55  Ark.  L.  Rep.  348.  Other  instructions  were  abstract 
and  misleading. 

Rachels  S  Tarnelly  for  appellees. 

1.  There  is  no  conflict  nor  error  in  the  instructions. 
None  of  them  are  abstract  or  misleading.  They  state 
the  law  correctly.    104  Ark.  62;  95  Id.  300;  110  Id.  416; 
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94  Id.  380;  95  Id.  345;  118  Ark.  1;  95  Id.  345.  The  ver- 
diet  is  supported  by  the  evidence  and  the  instructions 
were  harmonious  and  correct. 

McCULLOCH,  C.  J.  This  is  an  action  instituted 
by  appellant  Mitchell  against  appellees,  E.  J.  Hahn  and 
the  Northern  Construction  Company,  for  recovery  of 
damages  on  account  of  alleged  negligence  of  the  defend- 
ants in  damming  up  a  natural  stream  of  water  so  as  to 
overflow  lands  of  appellant  on  which  there  were  growing 
crops.  The  case  was  tried  before  a  jury  and  the  verdict 
was  in  favor  of  appellees. 

A  certain  drainage  district  was  organized  in  White 
County,  Arkansas,  and  appellees  contracted  with  the 
district  to  construct  the  improvement,  and  in  doing  so 
dammed  up  Overflow  Creek  in  order  to  secure  a  suflS- 
cient  quantity  of  water  to  float  the  drainage  boat.  Ap- 
pellant's nearby  lands  were  overflowed  from  the  waters 
of  the  creek,  and  it  is  alleged  that  crops  were  damaged 
and  that  the  overflow  was  caused  by  damming  up  the 
stream  and  failing  to  provide  a  spillway  of  sufficient 
capacity  to  carry  off  the  surplus  water  in  time  of  exces- 
sive rains.  Appellees  denied  the  allegation  of  negligence 
and  contended  that  the  work  was  done  strictly  in  accord- 
ance with  the  plans  and  specifications  formed  by  the 
drainage  district  for  the  construction  of  the  work,  and 
that  there  was  no  negligence  in  constructing  and  main- 
taining the  dam  in  Overflow  Creek.  The  evidence  was 
sufficient  to  warrant  a  finding  in  appellees'  favor  that 
there  was  no  negligence  or  that  the  damage  was  not 
caused  by  the  construction  or  maintenance  of  the  dam. 

(1)  The  only  contention  here  is  that  there  was 
error  of  the  court  in  giving  instructions.  In  the  first 
place  it  is  contended  that  instruction  No.  6,  given  at  the 
request  of  appellant,  and  instruction  No.  7,  given  at  the 
request  of  appellees,  were  contradictory  and  erroneous. 
Those  instructions  read  as  follows: 

**No.  6.  The  jury  are  instructed  that  it  is  urged  by 
the  defendants  that  the  rains  which  occurred  in  May, 
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1915,  were  so  unprecedented  that  the  flood  caused  thereby 
was  extraordinary,  that  it  was,  in  legal  contemplation, 
the  act  of  God,  for  which  the  defendants  should  not  be 
liable.  Now,  such  an  act  of  God  which  excused  the  de- 
fendants from  liability  for  damages  must  be  not  only  the 
approximate  cause  of  the  injury,  but  the  sole  and  only 
cause  thereof;  and,  if  you  find  from  the  testimony  that 
the  injury  was  caused  by  the  act  of  God  and  that  act  was 
so  mingled  with  the  acts  of  the  defendai^ts  in  construct- 
ing a  dam  across  Overflow  Creek  and  not  leaving  suffi- 
cient openings  therein  to  carry  off  the  water  and  that 
this  failure  was  one.  of  the  co-operating  causes  that  pro- 
duced the  injury  complained  of  then  the  defendants 
would  still  be  liable  to  the  plaintiff  for  whatever  dam- 
age he  has  sustained  as  shown  by  the  proof  in  this 
cause/* 

**No.  7.  You  are  instructed  that  the  defendants  are 
not  liable  for  any  damage  resulting  from  causes  beyond 
their  control,  and,  if  you  find  from  the  evidence  that  the 
rain  which  caused  the  overflow  complained  of  was  spch 
an  extraordinary  rain  as  that  no  reasonable  man  would 
expect  and  guard  against  then  you  will  find  for  the  de- 
fendants." 

We  do  not  think  there  is  any  contradiction  in  the 
two  instructions,  for  they  each  state  the  correct  princi- 
ples of  law  applicable  to  the  issues  in  the  case.  Instruc- 
tion No.  6,  given  at  appellant's  request,  correctly  states 
the  doctrine  of  concurring  causes  of  injury  under  which 
appellees  might  be  held  liable,  and  instruction  No.  7  cor- 
rectly states  the  circumstances  under  which  appellees 
might  be  held  liable  for  the  damages.  The  two  instruc- 
tions present  different  phases  of  the  case,  and  are  both 
correct  and  can  be  read  in  harmony  with  each  other. 

(2)  It  is  next  contended  that  instruction  No.  5, 
given  at  the  instance  of  appellant,  and  instruction  No. 
9,  given  at  the  instance  of  appellees,  are  likewise  con- 
flicting and  erroneous.  Those  instructions  read  as  fol- 
lows: 
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**N(x  5.  The  jury  are  instructed  that,  although  yon 
may  find  from  the  testimony  that  the  dam  across  Over- 
flow Creek  was  built  under  the  direction  and  supervi- 
sion of  the  engineer  in  charge  of  said  drainage  district, 
and  that  said  engineer  was  acting  under  the  supervision 
and  at  the  instance  of  the  conmiissioners  in  charge  of 
said  drainage  district,  still,  if  you  find  from  the  evidence 
that  the  injury  complained  of  resulted  from  negligence 
and  unskillfullness  in  the  construction  of  said  dam,  or 
that  the  same  was  constructed  higher  than  necessary 
for  the  completion  of  said  work  and  that  by  reason 
thereof  plaintiff 's  crops  were  damaged,  then  your  verdict 
will  be  for  the  plaintiff." 

**No.  9.  You  are  instructed  that  the  defendants  are 
only  responsible  for  their  negligent  acts  done  independ- 
ently of  the  Overflow  Drainage  District  and  for  their  own 
private  ends  and  convenience  and  for  the  acts  done  in 
pursuance  of  the  contract  with  said  district  in  a  negligent, 
improper  or  unskillful  manner,  and  if  you  find  from  a  fair 
preponderance  of  the  evidence  that  the  defendants  were 
following  the  terms  of  their  contract  with  the  Overflow 
Drainage  District,  and  operating  in  accordance  there- 
with, built  the  dam  complained  of  herein,  as  a  part  of 
the  said  ditch,  and  that  they  built  said  dam  with  that 
degree  of  skill  which  is  ordinarily  possessed  and  exer- 
cised by  contractors  doing  the  same  or  similar  work,  and 
were  not  negligent  in  the  building  or  maintenance  thereof, 
then  the  defendants  are  not  liable  in  this  action  and  your 
verdict  will  be  for  the  defendants/' 

These  two  instructions  correctly  state  the  principles 
upon  which  liability  is  imposed,  respectively,  as  laid 
down  by  this  court  upon  an  improvement  district  and  its 
independent  contractors.  Wood  v.  Drainage  District  No. 
2,  110  Ark.  416;  Timothy  J.  Foohey  Dredging  Co.  v. 
Mahin,  118  Ark.  1.  Instruction  No.  5  states  the  circum- 
stances under  which  the  contractor  might  be  held  liable, 
and  instruction  No.  9  states,  conversely,  the  circum- 


X 


Digitized" by  VjOOQIC 


290  Mitchell  v.  Hahn.  [131 

stances  under  which  liability  may  be  imposed  upon  the 
improvement  district,  and  not  on  the  contractor. 

Error  is  also  assigned  in  giving  instruction  No.  5, 
which  reads  as  follows: 

**No.  5.  Before  you  can  find  for  the  plaintiff  you 
must  find  from  a  fair  preponderance  of  the  evidence  that 
the  damage  complained  of  was  caused  by  the  dam  set  out 
in  the  complaint  and  that  the  damages  must  have  been 
of  such  a  nature  that  an  ordinary  person  could  have 
foreseen  and  prevented  it.'* 

The  objection  made  to  this  instruction  is  that  it  con- 
fines the  inquiry  to  the  overflow  caused  by  the  dam  and 
ignores  the  question  of  faulty  construction  in  failing  to 
provide  a  spillway  of  sufficient  capacity  to  allow  the  sur- 
plus water  to  flow  over  the  dam.  We  do  not  think  the 
instruction  is  open  to  that  objection.  In  some  respects 
the  instruction  is  not  accurately  worded,  but  it  is  not 
open  to  the  objection  urged  here  against  it. 

The  giving  of  another  instruction  is  assigned  as 
error,  which  told  the  jury  in  substance  that  if  the  over- 
flow complained  of  resulted  from  causes  other  than  the 
dam  constructed  by  appellees,  then  there  could  be  no  re- 
covery in  this  case.  The  objection  made  to  the  instruc- 
tion is  that  there  was  no  testimony  tending  to  show  that 
the  damage  might  have  resulted  from  the  other  causes 
recited  in  the  instruction,  and  that  for  that  reason  the 
instruction  was  abstract.  We  think  under  the  circum- 
stances the  jury  might  have  found  that  the  damage  re- 
sulted from  some  of  the  other  causes  mentioned,  and 
the  instruction  was,  therefore,  not  abstract. 

There  is  no  error  in  the  proceedings,  and  the  judg- 
ment is,  therefore,  aflSrmed. 
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Habbington  v.  White. 
Opinion  delivered  November  5,  1917. 

1.  Stock  laws— sestbaining  stock  from  running  at  large. — The 
Act  of  1915,  p.  676,  providing  for  an  election,  following  a  peti- 
tion to  restrain  stock  from  running  at  large,  held  not  invalid 
as  an  attempted  delegation  of  legislative  authority. 

2.  Statutes — ^validity  op  passage. — WEere  an  act  of  the  Legisla- 
ture is  signed  by  the  Governor  and  deposited  with  the  Secretary 
of  State,  a  presumption  is  raised  that  every  requirement  neces- 
sary to  its  passage  has  been  complied  with,  unless  the  contrary 
permanently  appears  from  the  records  of  the  General  Assembly. 
An  apparent  conflict  between  the  journals  of  the  two  houses  which 
arises  merely  from  the  silence  of  the  Senate  journals  as  to  the 
exemption  of  certain  counties  from  the  operation  of  the  act,  will 
be  treated  as  a  clerical  misprison. 

8.  Statutes — ^validity  op  passage. — ^The  rule  announced  in  2,  above, 
is  limited  to  those  things  which  the  Constitution  does  not  require 
that  the  journals  of  the  respective  Houses  of  the  General  As- 
sembly shall  show;  the  rule  does  apply  where  there  is  no  con- 
stitutional requirement  that  the  journals  shall  recite  the  sub- 
stance or  contents  of  an  amendment. 

4.  Statutes — reperence  to  other  acts — constitutional  limita- 
tion.— Where  a  statute  by  its  own  language  grants  some  power, ' 
confers  some  right  or  creates  some  burden  or  obligation,  it  is 
not  in  conflict  with  the  Constitution,  although  it  may  refer  to 
some  existing  statute  for  the  purpose  of  pointing  out  the  pro- 
cedure in  executing  the  power,  enforcing  the  right,  or  discharging 
the  burden. 

5.  Stock  laws — publication  op  notice. — Held,  the  publication  of 
the  notice  required  by  Act  of  1915,  p.  676,  to  have  been  legally 
complied  with. 

6.  Stock  laws — ^election — who  may  vote. — Under  Act  of  1915,  p. 
676,  the  qualifled  electors  in  the  townships  in  certain  counties 
may  sign  the  petition  and  vote  at  the  election  to  determine  the 
restriction  of  the  running  of  stock  at  large,  and  held,  under  the 
act,  residents  of  towns  in  the  townships  may  sign  the  petition  and 
vote  at  the  election. 

Appeal  from  Columbia  Chancery  Conrt ;  James  M. 
Barker,  Chancellor;  reversed. 

1.    The  act  is  not  a  delegation  of  legislative  author- 
ity.   35  Ark.  70;  37  Id.  374;  141  Ala.  84;  11  Ariz.  430; 
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46  CaL  240;  42  Conn.  364;  62  Fla.  211;  234  DL  146;  109 
Me.  48;  200  Mass.  152;  51  U.  S.  (L.  Ed.)  523;  35  Id,  294, 
and  many  others. 

2.  The  last  sentence  in  section  4  is  not  in  conflict 
with  section  23,  Art.  V,  Const.  102  Ark.  411;  121 
Fed.  283. 

3.  Section  1  is  not  void  for  amhigoity.    91  Ark.  5. 

4.  The  bill  properly  passed  the  Legislature.  40 
Ark.  215;  61  Id.  226,  238;  90  Id.  600,  603;  110  Id.  269;  90 
Id.  174. 

5.  Notice  of  the  result  of  the  election  was  sufficient. 
77  Ark.  161,  166;  39  Am.  &  E.  Ann.  Cases  707-8;  53  Am. 
Dec.  69;  50  Ark.  266;  9  R.  C.  L.  992. 

6.  Citizens  of  cities  and  towns  were  not  disquali- 
fied to  sign  the  petition.    63  S.  W.  884;  3  C.  J.  175. 

Stevens  &  Stevens,  for  appellees. 

1.  The  act  is  void  as  it  delegates  legislative  author- 
ity. 51  U.  S.  (L.  Ed.)  523;  35  Ark.  69;  37  Id.  374,  382; 
91  S.  W.  298 ;  104  Ark.  595 ;  110  Id.  534 

2.  Section  4  extends  the  estray  law  by  reference  to 
its  title  only.  49  Ark.  131-3-5;  52  Id.  294-6;  6  So.  119; 
11  Id.  414. 

3.  The  act  never  passed  the  Legislature.  40  Ark. 
200 ;  72  Id.  565 ;  41  Id.  471 ;  40  L.  R.  A.  200 ;  38  Id.  74 

4.  The  act  is  vague,  indefinite  and  uncertain.  It 
is  contradictory.  44  Cent.  Dig.  2837;  64  N.  W.  365;  66 
Id.  658;  37  N.  J.  L.  228;  19  Vt.  129;  59  N  Y.  53. 

5.  The  proper  notice  was  not  given.  116  Ark.  291 ; 
74S.  W.  773;105W.  539. 

6.  Citizens  of  cities  and  towns  had  no  right  to  sign 
the  petition  or  vote.  110  Ark.  532;  104  Id.  583;  Black 
on  Int.  Laws  (2  Ed.),  §  105,  p.  345,  331-2-3. 

7.  "Township"  means  political  township.  54  Mich. 
641;  40  N.  J.  302;  29  Ark.  354. 

McCULLOCH,  C.  J..  This  appeal  brings  in  review 
a  special  statute  enacted  by  the  General  Assembly  of 
1915    (Acts  of  1915,  page  676),  for  the  creation  of  dis- 
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tricts  wherein  live  stock  is  to  be  prevented  from  running 
at  large,  and  appellees,  who  were  plaintiffs  below,  at- 
tack the  validity  of  the  statute  and  the  proceedings  pur- 
suant thereto  organizing  a  district.  The  statute  provides 
in  substance  that  whenever  twenty-five  per  cent  of  the 
voters  of  any  three  or  more  townships  situated  in  a  body 
in  any  county  shall  petition  for  an  election  on  the  ques- 
tion of  restraining  horses,  mules,  cattle,  swine,  etc.,  from 
running  at  large,  the  county  court  shall  make  an  order 
for  such  an  election  in  those  townships ;  that  if  the  vote  of 
a  majority  at  the  election  shall  be  in  favor  of  enforcing 
the  law  restraining  the  running  at  large  of  animals  in  the 
given  territory,  the  clerk  of  the  county  court  shall  enter 
the  result  of  the  election  upon  the  records  of  said  court 
and  give  notice  of  the  result,  and  that  six  months  there- 
after it  shall  be  unlawful  for  the  owners  of  such  animals 
to  permit  the  same  to  run  at  large  in  the  territory.  The 
statute  provides  that  it  shall  be  lawful  for  any  person 
to  take  up  stock  found  running  at  large  inside  of  the 
prohibited  territory,  and  to  keep  the  same  until  compen- 
sation be  paid,  and  that  notice  of  the  taking  up  of  the 
stock  be  given  if  the  owner  be  known,  otherwise,  that 
such  animal  **  shall  be  deemed  to  be  strays  and  shall 
be  dealt  with  as  required  by  law  with  respect  to  taking 
up  such  property  as  strays,  under  the  estray  law  of  this 
State.  ^'  The  statute  further  provides  for  an  appraise- 
ment to  ascertain  the  compensation  for  the  keep  of  the 
animals  while  restrained  and  for  the  damages  caused 
by  depredation  of  animals  while  at  large. 

The  particular  district  now  under  review  was  formed 
in  Columbia  County,  and  is  composed  of  the  townships 
of  McNeill,  Magnolia  and  Buena  Vista,  which  lie  in  a 
body.  Appellees  instituted  this  action  in  the  chancery 
court  of  Columbia  County  to  enjoin  appellants  from  tak- 
ing up  stock  running  at  large  in  the  townships  mentioned. 
The  chancery  court  held  that  the  statute  and  the  pro- 
ceedings thereunder  were  void  and  rendered  a  decree 
granting  the  relief  prayed  for,  enjoining  appellants  from 
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taking  up  stock  pursuant  to  the  terms  of  the  statute. 
No  question  is  raised  as  to  the  right  of  appellees  to  re- 
lief in  equity  instead  of  resorting  to  an  action  at  law 
for  damages,  so  we  will  not  discuss  that  question,  but  will 
proceed,  in  response  to  the  argument  of  counsel,  to  de- 
termine the  questions  they  present  concerning  the  valid- 
ity of  the  statute  and  the  proceedings  thereunder. 

(1)  It  is  insisted,  in  the  first  place,  that  the  stat- 
ute is  void  because  it  is  an  attempt  to  delegate  legisla- 
tive authority.  It  seems  plain  to  us,  however,  that  the 
statute  is  not  a  delegation  of  legislative  authority,  but 
comes  within  the  rule  that  the  Legislature  may  **make 
a  law  to  delegate  the  power  to  determine  some  facts  or 
state  of  things,  upon  which  the  law  makes  or  intends  to 
make  its  owli  action  depend.'*  Boyd  v.  Bryant,  35  Ark. 
69;  Nail  v.  Kelley,  120  Ark.  277.  In  each  of  the  cases 
cited  we  approved  the  rule  announced  by  the  Supreme 
Court  of  Ohio  in  Cincinnati,  etc.,  Rd.  Co.  v.  Commission- 
ers, 1  Ohio  State  77,  as  follows:  ''The  true  distinction  is 
between  the  delegation  of  power  to  make  the  law,  which 
necessarily  involves  the  discretion  as  to  what  it  shall 
be,  and  conferring  authority  or  discretion  as  to  its  exe- 
cution to  be  exercised  under  and  in  pursuance  of  the  law. 
The  first  can  not  be  done.  To  the  latter  no  valid  objec- 
tion can  be  made."  Applying  that  test  to  the  case  in 
hand,  it  is  plain  that  the  statute  does  not  amount  to  a 
delegation  of  the  legislative  power,  but  on  the  other  hand 
the  Legislature  exercised  its  power  by  declaring  what 
the  law  shall  be  when  put  into  operation  in  a  given  local- 
ity by  ascertainment  of  certain  facts,  i.  e.,  the  will  of  the 
majority  in  the  given  locality  to  be  affected. 

(2-3)  It  is  next  contended  that  the  statute  was 
never  legally  passed  by  the  General  Assembly  for  the 
reason,  it  is  argued,  that  certain  amendments  adopted 
by  the  House  were  not,  according  to  the  records,  adopted 
by  the  Senate.  The  history  of  the  passage  of  the  bill, 
as  reflected  by  the  records  in  the  office  of  the  Secretary 
of  State,  is  as  follows:     It  originated  as  a  House  bill 
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and  after  amendments  were  adopted  in  the  Honse  ex- 
empting eight  counties  named  therein  from  its  operation 
it  was  duly  passed  by  that  body  and  sent  to  the  Senate 
for  consideration.  The  journals  of  the  Senate  recite 
that  the  bill  was  amended  by  adding  to  the  exemption 
clause  the  counties  of  Monroe,  St.  Francis,  Arkansas  and 
Crittenden,  and  that  the  bill  as  amended  was  duly  passed 
and  returned  to  the  House.  Tl^e  journals  of  the  House 
recite  an  amendment  by  tjie  Senate  adding  the  counties 
of  Monroe,  St.  Francis,  Arkansas,  Crittenden,  Drew, 
Desha,  Bradley  and  Union  to  section  11  of  the  bill,  which 
is  the  section  exempting  certain  counties  from  the  opera- 
tion of  the  statute.  The  journals  also  show  that  the  amend- 
ment was  concurred  in  by  the  House  and  engrossed  into 
the  bill,  and  that  the  bill  as  thus  amended  was  finally 
voted  on  and  passed.  The  enrolled  bill  which  was  signed 
by  the  Governor  and  filed  in  the  oflSce  of  the  Secretary  of 
State,  includes  the  last  four  mentioned  counties  as  being 
exempted.  The  original  bill  has  been  lost.  Two  of  the 
coimties  originally  put  into  the  exemption  clause  by  the 
House  appear  in  pencil  in  the  engrossed  bill.  The  state 
of  the  record  concerning  the  passage  of  the  bill,  there- 
fore, is  that  the  enrolled  bill  as  signed  by  the  Governor 
is  complete  on  its  face,  and  is  in  accordance  with  the 
recitals  of  the  House  journal,  but  the  Senate  journals 
fail  to  recite  that  the  counties  of  Drew,  Desha,  Bradley 
and  Union  were  included  in  the  amendment  adopted  by 
that  branch  of  the  General  Assembly.  The  question  pre- 
sented, therefore,  is  whether  the  omission  of  those  coun- 
ties from  the  recital  of  the  journal  of  the  Senate  is  suflS- 
cient  to  raise  the  presumption  that  they  were  not  in- 
cluded in  the  amendment  acted  upon  by  the  Senate,  or 
whether  the  presumption  in  favor  of  the  regularity  aris- 
ing from  the  face  of  the  enrolled  bill  as  signed  by  the 
Governor  should  prevail,  notwithstanding  the  silence  of 
the  Senate  journals  on  the  subject  of  including  those 
four  counties  in  the  exemption  clause.  An  act  of  the 
Legislature  signed  by  the  Governor  and  deposited  with 
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the  Secretary  of  State  raises  the  presumption  that  every 
requirement  was  complied  with,  unless  the  contrary  af- 
firmatively appears  from  the  record  of  the  Gteneral  As- 
sembly, and  we  think  .that  the  mere  silence  of  the  jour- 
nals of  the  Senate  as  to  the  inclusion  of  certain  counties 
in  the  amendment  to  the  exemption  clause  is  not  suffi- 
cient to  overcome  the  presumption  of  regularity.  Chicot 
County  V.  Davies,  40  Ark.  200 ;  State  v.  Corbett,  61  Ark. 
226;  State  v.  Bowman,  90  Ark.  174;  The  Mechanics 
Building  S  Loan  Association  v.  Coffman,  110  Ark.  269. 
The  application  of  this  rule  is,  of  course,  limited  to  those 
things  which  the  Constitution  does  not  require  that  the 
journals  of  the  respective  Houses  of  the  General  As- 
sembly shall  show.  The  rule  does  apply,  however,  to  a 
case  like  this  where  there  is  no  constitutional  require- 
ment that  the  journals  shall  recite  the  substance  or  con- 
tents of  an  amendment.  There  is  an  apparent  conflict 
between  the  journals  of  the  two  Houses  which  arises 
merely  from  the  silence  of  the  Senate  journals  concern- 
ing the  four  counties  named,  and  this  should  be  treated 
as  a  clerical  misprision  rather  than  to  establish  the  fal- 
sity of  the  recitals  in  the  House  journals  which  support 
the  authenticity  of  the  bill  as  enrolled  and  signed  by 
the  Governor. 

(4)  The  next  ground  for  assault  upon  the  validity 
of  the  statute  is  that  the  concluding  sentence  of  section 
4  constitutes  an  attempt  to  extend  the  operation  of  an- 
other statute  by  reference  only  to  its  title  in  violation  of 
that  clause  of  the  Constitution  which  provides  that  the 
provisions  of  no  law  shall  be  extended  by  reference  to 
its  title  only,  but  that  **so  much  thereof  as  is  revived, 
amended,  extended  or  conferred  shall  be  re-enacted  and 
published  at  length.*'  Constitution,  Art.  V,  Sec.  23. 
Section  4  of  the  statute  provides  unqualifiedly  that  when 
its  terms  shall  have  been  adopted  in  a  given  territory, 
after  six  months  **it  shall  be  unlawful  for  the  owner  or 
keeper  of  any  of  the  animals  named  in  the  petition,  that 
has  been  submitted  and  adopted,  to  permit  the  same  to 
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nm  at  large  outside  the  enclosures  of  the  owner  or 
keeper;  and  if  any  of  the  animals  aforesaid  be  found  run- 
ning at  large  outside  of  the  enclosure  of  the  owner,  it 
shall  be  lawful  for  any  person  to  restrain  the  same  forth- 
with, ' '  and  that  after  notice  being  given,  the  owner  *  *  shall 
pay  the  person  taking  such  animal  or  animals  a  reason- 
able compensation  for  taking  up,  keeping  and  feeding 
such  animals  ruiming  at  large,  (and)  the  actual  damages 
sustained  by  him  or  them."  The  last  sentence  of  sec- 
tion 4  is  as  follows^  **If  the  owner  or  keeper  of  such 
stock  be  not  known,  or  if  notified,  and  fail  to  make  com- 
pensation for  the  taking  up,  feeding  and  keeping  of  ani- 
mals taken  up  under  the  provisions  of  this  act,  the  same 
shall  be  deemed  to  be  strays  and  shall  be  dealt  with  as 
required  by  law  with  respect  to  taking  up  such  property 
as  strays,  under  the  estray  law  of  this  State.'*  The  con- 
tention is  that  the  reference  to  the  estray  laws  of  the 
State  constitutes  an  extension  of  that  part  of  those  laws, 
and  that  this  conflicts  with  the  Constitution,  We  have 
steadily  adhered  to  the  rule  that  where  a  statute  **by  its 
own  language  grants  some  power,  confers  some  right  or 
creates  some  burden  or  obligation,  it  is  not  in  conflict 
with  the  Constitution,  although  it  may  refer  to  some 
other  existing  statute  for  the  purpose  of  pointing  out 
the  procedure  in  executing  the  power,  enforcing  the 
right,  or  discharging  the  burden.'*  Watkins  y.^Eu- 
reka  Springs,  49  Ark.  131;  Common  School  Dis- 
trict No.  13  V.  Oak  Grove  Special  School  District,  102 
Ark.  411;  State  v.  McKifdey,  120  Ark.  165.  An  analysis 
of  the  statute  before  us  shows  that  there  is  distinctly  im- 
posed upon  the  owners  of  stock  the  burden  of  not  per- 
mitting the  same  to  run  at  large  in  the  territory  coming 
within  the  operation  of  the  statute,  and  also  the  right  ot 
any  person  to  take  up  stock  unlawfully  running  at  large 
and  to  hold  the  same  until  compensation  for  the  expense 
of  keep  and  the  damage  resulting  from  the  depredation 
of  the  stock  shall  be  paid.  The  remainder  of  the  statute 
merely  refers  to  the  method  of  enforcing  those  burdens 
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and  rights  and  the  reference  is,  therefore,  merely  to  the 
matter  of  procedure  in  the  enforcement  thereof.  We  do 
not  think  that  this  particular  statute  is  objectionable  as 
an  improper  extension  of  the  terms  of  another  statute 
merely  by  reference  to  title. 

It  is  argued  that  the  act  is  too  vague  and  uncertain 
in  its  meaning  to  be  enforceable,  and  for  that  reason  is 
void;  but  we  do  not  discover  any  such  uncertainty  as 
would  make  it  impossible  to  determine,  by  proper  con- 
struction, the  real  meaning  of  the  law  makers.  This 
case  does  not  call  for  an  interpretation  of  the  statute 
concerning  other  matters  mentioned  in  the  argument,  and, 
therefore,  we  refrain  from  doing  so. 

(5)  The  statute  provides  that  if  a  majority  of  the 
legal  voters  be  in  favor  of  the  adoption  of  the  law  in  a 
given  locality  the  clerk  of  the  county  court  shall  enter 
the  result  upon  the  records  and  ''shall  immediately  give 
notice  of  the  results  of  said  election  by  publishing  the 
same  in  a  weekly  newspaper  published  in  said  county, 
and  by  causing  notice  thereof  to  be  posted  in  at  least 
three  public  places  in  each  township  in  said  county/' 
The  facts,  as  agreed  upon  by  the  attorneys  in  the  case, 
are  that  the  clerk  gave  notice  by  publication  in  a  news- 
paper and  by  posting  notices  in  three  public  places  in 
each  of  the  townships  composing  the  district,  but  it  does 
not  appear  from  the  agreement  of  facts  that  the  notice 
was  posted  in  other  townships  of  the  county.  It  is  argued 
by  counsel  for  appellants  that  the  statute  does  not  re- 
quire the  posting  of  notices  in  each  township  in  the 
county,  but  only  in  the  townships  embraced  in  the  pro- 
hibited territory.  We  think  counsel  are  in  error  in  tiieir 
interpretation  of  the  statute,  for  it  says  that  the  notice 
shall  be  posted  *'in  each  township  in  said  county.'*  We 
are  of  the  opinion,  though,  that  the  statute  with  respect 
to  the  notice  is  merely  directory  and  that  substantial 
compliance  with  its  terms  is  suflScient.  While  the  direc- 
tion is  to  publish  the  notice  in  two  methods,  the  publi- 
cation thereof  by  one  of  the  methods  prescribed  is  snffi- 
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dent.  Harper  v.  Smith,  89  Ark.  284.  The  agreed  state- 
ment of  facts  recites  that  the  notice  was  given  by  publi- 
cation in  a  newspaper  and  by  posting  in  the  three  town- 
ships affected,  which  constitutes  substantial  compliance 
with  the  statute.  It  will  be  observed  that  section  4,  which 
declares  when  the  provisions  of  the  statute  shall  go  into 
effect,  says  that  it  shall  become  effective  six  weeks  after 
**the  provisions  of  this  act  shall  have  been  adopted  as 
herein  prescribed."  The  adoption  there  referred  to  is 
the  approval  by  a  majority  vote  of  the  qualified  electors, 
and  not  the  publication  which  constitutes  no  part  of  the 
adoption  of  the  act,  and  for  that  reason  substantial  com- 
pliance with  its  terms  with  respect  to  the  notice  is  suflS- 
cient. 

(6)  There  is  one  other  question  raised,  and  that  is 
that  electors  residing  in  the  cities  and  incorporated  towns 
have  no  right  to  sign  a  petition  or  vote  at  the  election,  it 
being  the  purpose  of  the  statute  to  limit  this  right  to  resi- 
dents of  the  rural  districts.  This  view  is  not  in  con- 
formity with  the  statute,  which  provides  that  the  quali- 
fied electors  in  the  townships  may  sign  the  petition  and 
vote  at  the  election,  and,  of  course,  the  residents  of  the 
towns  in  the  territory  named  are  also  residents  of  the 
township  in  which  those  towns  are  situated. 

The  decree  of  the  chancery  court  was,  therefore, 
erroneous,  and  the  same  is  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  complaint  for  want 
of  equity. 

Eminent  Household  op  Columbian  Woodmen  v.  Howlb. 
Opinion  delivered  November  5,  1917. 

1.  Trial— ABOUMBNT— opening  and  closing — ^burixbn  of  proof. — 
In  an  action  on  a  fraternal  insurance  policy,  the  insurance  com- 
pany admitted  the  issuance  of  the  policy,  and  that  deceased  died 
while  in  good  standing  and  denied  liability  solely  upon  the  ground 
that  there  had  been  a  violation  of  the  provisions  of  the  policy 
of  insurance.  Held,  the  burden  of  proving  the  only  issue  involved 
was  upon  the  defendant,  and  that  it  was  entitled  to  the  opening 
and  closing  arguments. 
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2.  INSUKANCK— ACTION  TO  REOOYKBr-^NSTEUCTiON. — Deceased  held  a 
policy  of  insurance  in  appellant  company  which  provided  that 
it  become  void  if  deceased  was  killed  while  violating  the  law. 
Deceased  was  killed  by  being  shot  by  a  town^marshal,  after  he 
had  first  fired  upon  the  marshal.  In  an  action  on  the  policy, 
judgment  was  rendered  against  the  insurance  company.  HML, 
instructions  given  in  behalf  of  the  plaintiff  relating  to  the  killing^ 
were  erroneous  and  prejudicial. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge ;  reversed. 

Brimdidge  S  Neelly,  for  appellant. 

1.  The  court  erred  in  refusing  appellant  the  privi- 
lege of  opening  and  closing  the  case,  after  admitting  the 
issuance  of  the  policy,  the  payment  of  all  premiums  and 
the  death,  and  thus  assumed  the  burden  of  showing  that 
deceased  had  violated  the  by-laws  of  the  order.  Borby 
&  Castle's  Digest,  §  §  3417-18,  7635;  82  Ark.  333;  Kir- 
by's  Digest,  §  §  3107,  6196;  61  Ark.  628;  59  Id.  142. 

2.  The  a<hnission  of  non-expert  testimony  as  to  the 
insanity  of  Howie  was  error.  103  Ark.  200;  76  Id. 
286,  etc. 

3.  The  court  erred  in  giving  instructions  requested 
by  appellee  and  in  refusing  those  requested  by  defendant 
and  in  modifying  them.    124  Ark.  227. 

J,  N.  RackelSy  for  appellee. 

1.  The  right  to  open  and  conclude  is  settled  by  the 
pleadings.  The  burden  was  on  the  plaintiff.  80  Ark. 
329;98/rf.l39;317d.306. 

2.  Non-expert  witnesses  may  testify  as  to  insanity, 
when  properly  qualified. 

3.  There  is  no  error  in  the  giving  or  refusing  in- 
structions.   The  law  has  been  settled  on  former  appeals.  * 
124  Ark.  224;  118  Id.  226;  109  Id.  400;  14  E.  C.  L.  751, 
§  22 ;  94  Ark.  254 ;  102  Id.  326 ;  121  Id.  599. 

STATEMENT  OF  FACTS. 

This  is  the  fourth  appeal  in  this  case.  Eminent 
Household  of  Columbian  Woodmen  v.  Howie,  124  Ark. 
224;  118  Ark.  226,  and  109  Ark.  400. 
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John  W.  Howie  was  shot  and  killed  while  a  member 
in  good  standing  of  a  fraternal  insurance  company.  His 
widow  as  beneficiary  sued  the  insurance  company  to  re- 
cover npon  the  policy  issued  by  it  to  her  husband.  The 
insurance  company  denied  liability  on  the  ground  that 
Howie's  death  occurred  while  he  was  violating  the  law 
and  relied  upon  a  provision  of  the  policy  which  reads  as 
follows : 

**If  a  guest  holding  a  covenant  shall  be  convicted  of 
a  felony,  or  expelled  from  the  order,  or  become  intem- 
perate in  the  use  of  liquor,  or  use  opiates,  cocaine,  chloral, 
or  other  narcotics  or  poison,  to  such  an  extent  as  to  im- 
pair his  health,  or  shall  die,  or  become  totally  and  per- 
manently disabled,  or  suffer  loss  of  limb  or  eye,  or  sus- 
tain broken  limb  in  consequence  of  any  such  misde- 
meanor, or  any  violation  of  law,  or  use  of  liquor  or  drugs, 
or  in  consequence  of  a  duel,  or  a  combat,  except  in  self- 
defense,  or  by  the  hands  of  a  beneficiary  (except  by  ac- 
cident), or  by  the  hands  of  justice,  or  by  disease  result- 
ing from  vicious,  intemperate  or  immoral  acts  on  the 
part  of  such  guest,  or  if  representations  in  tjie  applica- 
tion upon  the  faith  of  which  the  covenant  was  issued 
shall  be  found  untrue,  or  if  there  shall  be  any  failure 
to  comply  with  the  constitution,  laws,  rules  and  regula- 
tions of  the  Fraternity,  the  covenant  shall  be  void  and  of 
no  eflfect,  and  all  payments  or  benefits  which  may  have 
been  accrued  thereunder  shall  be  forfeited  without  no- 
tice or  service.*' 

At  the  beginning  of  the  trial  the  insurance  company 
admitted  the  issuance  of  the  policy  sued  on  and  that 
John  W.  Howie  had  died  while  a  member  in  good  stand- 
ing in  the  insurance  company.  It  denied  liability  on  the 
ground  that  the  provisions  of  the  policy  of  insurance 
bad  been  violated  and  asked  to  be  permitted  to  open  and 
close  the  case  before  the  jury.  The  court  refused  to  al- 
low the  defendant  to  open  and  close  the  case  and  it  duly 
saved  its  exceptions  to  the  ruling  of  the  court. 
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On  the  part  of  the  insurance  company  it  was  shown 
that  John  W.  Howie  was  killed  by  Marvin  Sowell  on  the 
streets  of  Searcy  in  White  County,  Arkansas.  Sowell 
was  the  marshal  of  the  town  of  Searcy  and  was  on  duty 
in  the  day  time.  There  had  been  a  previous  difficulty  be- 
tween him  and  Howie  and  Sowell  had  been  informed  that 
Howie  had  made  threats  against  his  life.  J.  W.  Tread- 
way  was  night  marshal  at  the  time  Howie  was  killed. 

According  to  the  testimony  of  both  Sowell  and 
Treadway  they  were  standing  together  talking  on  the 
streets  in  the  business  part  of  the  town  of  Se&rcy  when 
Howie  approached  them  and  began  shooting  at  SowelL 
Sowell  then  drew  his  pistol  and  began  to  shoot  at  Howie 
and  two  shots  entered  his  body  causing  his  death.  Both 
of  these  witnesses  testified  that  Howie  fired  the  first  shot 
and  that  Sowell  killed  him  in  necessary  self-defense. 
They  both  stated  that  Treadway  did  not  fire  his  pistol  at 
all  and  Treadway  testified  that  he  did  not  even  draw  it 
from  his  scabbard. 

Other  witnesses  who  were  standing  near  and  wit- 
nessed the  difficulty  corroborated  their  testimony. 

On  the  part  of  the  plaintiflf  one  witness  testified  that 
after  Howie  and  Sowell  had  emptied  their  pistols  at  each 
other  that  Treadway  fired  two  shots  at  Howie  and  that 
these  shots  caused  his  death.  Other  testimony  will  be 
referred  to  in  the  opinion.  , 

There  was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  and  the  defendant  company  has  appealed. 

HART,  J.,  (after  stating  the  facts).  In  the  opin- 
ion on  the  first  appeal  it  was  held  that  when  a  policy  of 
insurance  in  a  fraternal  order  provides  for  a  forfeiture 
in  case  the  insured  met  his  death  while  committing  an 
act  in  violation  of  law,  in  order  to  avoid  the  policy  the 
insured  must  have  met  his  death  while  voluntarily  en- 
gaged in  the  violation  of  the  law  and  if  the  insured  was 
insane  and  not  responsible  for  his  acts  when  the  act  was 
conmiitted,  then  he  did  not  voluntarily  commit  an  un- 
lawful act  in  violation  of  the  law. 
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It  was  the  contention  of  the  plaintiff  that  Howie 
at  the  time  of  the  killing  was  insane  and  testimony  was 
introduced  on  the  part  of  the  plaintiff  to  establish  that 
issne.  Some  of  the  witnesses  who  testified  on  this  branch 
of  the  case  were  not  experts  and  it  is  now  insisted  that 
they  did  not  sufficiently  detail  the  facts  upon  which  their 
testimony  was  based  to  make  it  competent.  We  do  not 
deem  it  necessary  to  set  out  their  testimony.  It  is  sub- 
stantially the  same  as  the  testimony  given  by  the  wit- 
nesses on  the  last  appeal  and  we  there  held  that  the  tes- 
timony was  competent. 

(1)  It  is  also  insisted  by  counsel  for  the  defendant 
company  that  the  court  erred  in  denying  it  the  right  to 
open  and  close  the  case  before  the  jury.  In  this  conten- 
tion we  think  counsel  are  correct.  The  record  shows  that 
at  the  beginning  of  the  trial  the  defendant  admitted  the 
issuance  of  the  policy  sued  on  and  that  John  W.  Howie 
died  while  a  member  in  good  standing  in  the  company.  It 
denied  liability  solely  on  the  ground  that  there  had  been 
a  violation  of  the  provisions  of  the  policy  of  insurance. 
The  burden  was  upon  the  company  to  show  that  there  had 
been  a  forfeiture  under  the  terms  of  the  policy.  Ark- 
ansas Mutual  Fire  Insura/nce  Co.  v.  Stuckey,  85  Ark.  33.  ^ 

Section  6196  of  Kirby's  Digest  provides  that  in  the 
argument  of  a  case  the  party  having  the  burden  of  proof 
shall  have  the  opening  and  the  conclusion. 

Section  3107  provides  that  the  burden  of  proof  in  the 
whole  action  lies  on  the  party  who  would  be  defeated  if 
no  evidence  were  given  on  either  side. 

The  insurance  company,  having  admitted  the  is- 
isuance  of  the  policy  and  that  Howie  died  while  a  member 
in  good  standing  and  the  burden  being  upon  it  to  show 
a  violation  of  the  provisions  of  the  policy,  would  neces- 
sarily have  been  defeated  if  no  evidence  had  been  intro- 
duced. Roberts  v.  Padgett,  82  Ark.  331.  See  also  Man- 
sur,  etc.,  Implement  Co.  v.  Davis,  61  Ark.  628. 

Counsel  for  the  plaintiff  say  that  Section  6190  of 
Kirby's  Digest  gives  the  opening  and  conclusion  of  the 
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argument  to  the  party  upon  whom  the  bnrden  of  proof 
rests  under  the  pleadings.  Hence  they  claim  that  the 
opening  and  conclusion  is  a  matter  to  be  determined  by 
the  pleadings  in  the  case  and  in  support  of  their  conten- 
tion cite  Excelsior  Mfg.  Co.  v.  Owens,  58  Ark.  556,  and 
Beai  <&  Doyle  Dry  Goods  Go.  v.  Barton,  80  Ark.  326. 

In  answer  to  that  argument  it  may  be  stated  that 
at  the  beginning  of  the  trial  and  before  any  evidence 
was  offered  to  be  introduced  by  the  plaintiff  tiie  defend- 
ant admitted  the  execution  of  the  policy  and  that  Howie 
died  while  a  member  in  good  standing  in  the  company. 
Its  sole  defense  was  that  there  had  been  a  forfeiture  of 
the  policy  because  he  had  violated  the  terms  thereof. 
Under  these  circumstances  the  court  should  have  treated 
the  pleadings  as  amended  to  conform  to  the  admission 
made  by  the  defendant  and  erred  in  not  giving  the  de- 
fendant the  right  to  open  and  close  the  case  before  the 
jury. 

(2)  It  is  next  insisted  that  the  court  erred  in  giv- 
ing certain  instructions  to  the  jury  at  the  instance  of 
the  plaintiff.    The  instructions  are  as  follows : 

**No.  6.  You  are  further  instructed  that  under  the 
law  and  the  evidence  in  this  case,  that  unless  you  find 
that  Marvin  Sowell,  in  self-defense  fired  the  fatal  shot, 
hit  and  killed,  or  caused  the  death  of  John  W.  Howie, 
your  verdict  will  be  for  the  plaintiff. 

**No.  7.  You  are  instructed  that  even  though  yon 
may  find  from  the  evidence  that  the  deceased  John  W. 
Howie  provoked  the  diflSculty  with  Marvin  Sowell  and 
that  Marvin  Sowell,  in  self-defense,  shot  at  John  W. 
Howie,  unless  you  further  find  from  the  evidence  that 
the  shots  fired  by  Marvin  Sowell  killed,  or  caused  the 
death  of  said  John  W.  Howie,  you  will  find  for  the  plain- 
tiff. 

*  *  No.  8.  You  are  further  instructed  that  if  one  J.  W. 
Treadway,  a  bystander,  shot  the  deceased  John  W. 
Howie,  and  that  the  shots  from  the  gun  of  the  said  J.  W. 
Treadway,  killed  fte  said  John  W.  Howie,  and  not  the 
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shot,  or  ahots,  fired  by  the  city  marshal,  then  your  ver- 
dict will  be  for  the  plaintiff/' 

The  instructions  complained  of  were  erroneous  and 
prejudicial  to  the  rights  of  the  defendant.  The  only 
theory  upon  which  it  could  be  held  that  the  instructions 
complained  of  were  not  prejudicial  would  be  to  say  that 
if  Treadway  killed  Howie,  the  undisputed  evidence  shows 
that  he  killed  him  after  Howie  had  retired  from  the  con- 
flict and  that  on  this  account  although  Howie  might 
have  been  the  aggressor  in  the  beginning,  his  death  was 
not  the  proximate  result  of  his  original  unlawful  act  and 
hence  was  not  within  the  clause  in  the  policy  limiting 
the  liability  of  the  insurer  in  case  the  insured  meets  his 
death  in  consequence  of  a  violation  of  the  criminal  law. 
See  State  Life  Ins.  Co.  v.  Ford,  101  Ark.  513,  and  Si^ 
preme  Lodge  of  K.  of  P.  v.  Bradley,  73  Ark.  274. 

It  can  not  be  said  that  if  the  evidence  shows  that 
Treadway  killed  Howie,  that  the  undisputed  evidence 
shows  that  he  killed  him  after  Howie  had  retired  from 
the  combat. 

According  to  the  witnesses  for  the  defendant  com- 
pany, Sowell  and  Treadway  were  standing  close  together 
at  the  time  that  Howie  approached  them  and  began  shoot- 
ing at  Sowell.  Both  Sowell  and  Treadway  as  well  as 
the  other  witnesses  for  the  defendant  say  that  Tread- 
way did  not  shoot  at  Howie  at  all.  It  was  shown  that 
only  two  bullets  entered  the  body  of  Howie.  One  of  the 
witnesses  for  the  plaintiff  testified  that  the  shot  that 
caused  Howie  to  fall  was  a  shot  fired  by  Treadway.  He 
also  said  that  Treadway  fired  another  shot  into  Howlers 
body  after  he  fell.  He  said  that  he  did  not  know  who 
fired  first;  that  Howie  was  shooting  at  Sowell  and  emp- 
tied his  pistol  at  him;  that  he  had  his  pistol  in  his  hand 
at  the  time  Treadway  shot  him  and  that  he  does  not 
know  idiether  he  was  snapping  it  at  the  time  or  not; 
that  Howie  and  Sowell  were  shooting  high  and  that  some 
of  Howie's  shots  went  through  the  awning. 
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According  to  the  testimony  of  Treadway,  Howie 
fired  two  shots  after  he  was  down  upon  the  sidewalk  and 
these  two  bullets  went  through  the  sign  of  the  store  in 
front  of  which  they  were. 

Another  witness  testified  that  Howie  continued  to 
shoot  after  he  had  fallen  on  the  sidewalk.  Under  these 
circumstances  it  can  not  be  said  that  even  if  Treadway 
shot  Howie  that  he  did  so  after  the  undisputed  evidence 
showed  that  Howie  had  retired  from  the  combat  or  was 
so  disabled  that  Treadway  knew  that  he  could  not  con- 
tinue the  combat. 

The  jury  were  the  judges  of  the  credibility  of  the 
witnesses  and  had  a  right  to  believe  such  parts  of  the 
testimony  as  they  believed  to  be  true  and  to  reject  that 
part  which  they  believed  to  be  false.  In  the  exercise  of 
this  right  the  jury  might  have  found  that  Treadway  did 
shoot  and  kill  Howie  but  that  he  did  so  in  order  to  pre- 
vent Howie  from  killing  Sowell. 

It  follows  that  the  giving  of  the  instructions  com- 
plained of  was  prejudicial  to  the  rights  of  the  defend- 
ant. For  the  errors  indicated,  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  triaL 


Mackay  Telegraph  &  Cable  Company  v.  City  of  Littlb 

Rock. 

Opinion  delivered  November  5,  1917. 

1.  Municipal  corporations — license  fee — pous  of  teugeaph 
company  on  railway  right-of-way. — ^A  city  may  levy  a  reason- 
able tax  upon  the  poles  of  a  telegraph  company,  located  upon  the 
right-of-way  of  a  railroad  company  within  the  corporate  limits 
of  the  city. 

2.  Municipal  corporations-h:hange  of  boundaries— operation  of 
CONTRACT  OR  ORDINANCE. — ^A  city  ordinance  or  a  city  contract  de- 
signed for  a  city  at  large  operates  throughout  its  boundaries, 
whatever  their  change. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks,  Judge;  affirmed. 


Digitized  by  VjOOQIC 


ABK.]    Mackay  T.  &  C.  Co.  V.  City  of  Little  Rock.       307 

Marshall  &  Coffman,  for  appellant. 

1.  The  findings  and  judgment  are  contrary  to  the 
law  of  the  case.  Appellant  is  liable  to  the  tax  or  fee  on 
its  poles  on  the  streets  and  highways  of  the  city,  but 
is  not  liable  for  those  on  the  right-of-way  of  the  Rock 
Island  Railway  Company,  under  either  the  franchise 
ordinance  or  the  general  ordinances  of  the  city.  Such 
a  tax  was  not  contemplated  by  the  franchise  ordinance. 
The  city  has  no  such  power;  it  can  only  tax  or  license 
poles  on  the  streets  of  the  city.  26  Pa.  Sup.  Ct.  346 ;  12 ' 
Dec.  Dig.  1331;  70  Ark.  549;  72  Id.  556;  121  Id.  606;  23 
Hun.  277;  11  Phila.  327;  12  Atl.  144;  15  Pa.  Co.  Ct.  518; 
36  Cent.  Dig.  1951;  7  Del.  Co.  Rep.  395;  9  Pa.  Sup.  Ct. 
Rep.  615;  14  Dec.  Dig.  1730;  79  Am.  Dec.  444. 

All  cities  have  power  to  regulate  streets,  and  if  the 
power  to  tax  poles  arises  from  the  power  to  regulate 
streets,  the  tax  is  confined  to  streets.  Dillon,  Mun.  Corp., 
§  691;  107  N.  Y.  593;  Crosswell  on  Electricity,  Ch.  6; 
195  U.  S.  540. 

The  poles  on  private  property  are  not  nuisances 
and  do  not  interfere  with  the  rights  of  others,  justifying 
police  regulation.  78  L.  R.  A.  230;  28  Cyc.  735;  66  L. 
R.  A.  587,  and  note;  18  Id.  367. 

The  railroad  right-of-way  is  not  a  street  and  the 
poles  thereon  are  not  subject  to  tax.  18  L.  R.  A.  367; 
83  S.  E.  259;  232  U.  S.  548;  25  Pa.  Sup.  Ct.  406;  192  U. 
S.  64. 

See  also,  31  N.  J.  Eq.  630;  41  Atl.  146;  37  Id.  438; 
9  L.  R.  A.  556;  28  Am.  Rep.  642;  28  Cyc  388;  43  Atl. 
620;  49  Mo.  401;  118  U.  S.  356. 

James  W  Mehaffy,  City  Attorney,  for  appellee. 

Under  the  general  ordinances  as  well  as  the  fran- 
chise ordinance,  the  city  has  the  right  to  supervise  the 
erection  and  regulate  the  maintenance  of  poles  and  wires 
within  the  city  limits.  This  includes  the  power  to  tax 
or  license;  the  fee  is  not  unreasonable  and  every  pre- 
sumption is  indulged  in  favor  of  the  validity  of  the  ordi- 
nance.   88  Ark.  263;  Ih.  353;  Dillon  on  Mun  Corp.  (5 
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Ed.),  §  §  665,  1275;  72  Ark.  556;  25  K  E.  A.  161,  and 
note. 

Power  to  regulate  carries  with  it  the  power  to  license 
for  a  reasonable  fee.  Curtis  on  Electricity  247-8 ;  43  Ark. 
82;  96  Jrf.  199;  88  Id.  265;  Kirby^s  Digest,  §  5461 

The  fee  is  provided  for  in  the  franchise  ordinance 
which  appellant  accepted.  The  right  of  the  city  and  its 
power  is  settled.  101  Ark.  223;  70  Id.  221;  72  Id.  563; 
52  Id.  301;  Dillon,  Mun.  Corp.  (5  Ed.),  §  242-3;  64  Ark 
155;  72  Id.  562-5. 

It  was  clearly  the  intention  of  the  ordinance  to  tax 
or  license  every  pole  erected  within  the  city  limits.  It 
is  a  valid  exercise  of  the  police  power.  7  Cush.  85;  35 
Ark.  355;  2  Am.  &  E.  Ann.  Cases  894-5;  18  Ark.  259. 

STATEMENT  OF  FACTS. 

The  City  of  Little  Roek  in  May,  1916,  commenced 
this  action  against  the  Mackay  Telegraph  &  Cable  Com- 
pany to  recover  from  it  the  sum  of  $461.25,  with  inter- 
est, alleged  to  be  the  total  charges  due  from  the  defend- 
ant for  the  past  four  and  one-half  years  on  account  of  a 
license  fee,  by  virtue  of  an  ordinance  to  that  effect,  of  50 
cents  for  each  pole  erected  by  the  Telegraph  Company 
within  the  corporate  limits  of  the  city. 

Section  1  of  the  ordinance  under  which  the  license 
fee  is  taxed  by  the  city  reads  as  follows : 

''That  the  right  be,  and  the  same  is  hereby  granted 
to  the  Mackay  Telegraph  &  Cable  Company,  its  succes- 
sors and  assigns,  to  set  poles,  string  wires  and  operate 
and  maintain  lines  of  telegraph,  including  all  poles  and 
guys,  cables,  wires  and  fixtures  thereon,  and  the 
installation  of  underground  ducts  and  manholes  along 
and  over  certain  streets  in  the  City  of  Little  Bock  as 
follows,  towit: 

**The  placing  of  underground  ducts  and  the  neees* 
sary  manholes  from  the  approach  of  the  Free  Bridge 
on  Main  street  to  a  manhole  at  the  intersection  of  Main 
and  the  alley  between  Marldiam  and  the  river;  from 
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Ashley  street  east  in  said  alley  to  Scott  street;  thence 
south  on  Scott  to  East  Second ;  thence  east  on  East  Sec- 
ond to  McLean  street.  Also  a  line  of  poles  and  fixtures, 
and  the  right  to  string  wires  or  cables  thereon,  begin- 
ning at  the  intersection  of  East  Second  street  and  Rec- 
tor avenue  and  running  thence  on  the  west  side  of  Hec- 
tor avenue  to  East  Sixth;  thence  east  on  the  north  side 
of  Sixth  to  the  Chicago,  Bock  Island  &  Pacific  Railway 
tracks.  From  this  point  the  pole  line  will  follow  on  and 
along  right-of-way  of  said  railway  to  the  south  city 
limits." 

Section  3  reads  as  follows:  ** Section  3.  That  the 
company  shall  pay  to  the  city  immediately  upon  the 
completion  of  said  line,  and  on  January  1,  of  each  year 
thereafter,  a  license  or  tax  of  fifty  cents  for  each  pole 
erected  or  set  up  and  a  license  or  tax  on  all  conduits 
constructed  to  an  amount  equal  to  four  poles  to  each 
block.  And  said  company  shall  comply  with  all  ordi- 
nances hereafter  passed  in  regard  to  the  licenses  or  tax 
on  poles,  conduits  or  wires,  either  decreasing  or  increas- 
ing the  same,  that  are  general  and  applicable  to  all  tele- 
graph or  telephone  companies  in  said  city.  And  said 
company  agrees  and  consents  to  pay  a  license  or  tax  on 
all  its  conduits  displacing  poles  equalling  the  license  or 
tax  that  is  or  may  be  imposed  on  the  poles  replaced 
by  said  conduits  by  general  ordinances  applying  to  all 
telegraph  or  telephone  companies.'' 

At  the  time  of  the  passage  of  this  ordinance,  there 
was  already  a  general  ordinance  on  the  question  as  fol- 
lows: **Eiach  telegraph,  telephone,  electric  light  or 
power  ciMupany  shall  pay  annually  a  sum  equal  to  fifty 
cents  for  each  pole  used  by  them  whether  such  poles  are 
leased,  rented  or  owned  by  them.''  There  were  also 
other  sections  of  an  ordinance  making  it  the  duty  of  the 
city  electrician  and  of  the  city  police  to  keep  a  watch  over 
all  such  wires  and  to  perform  certain  specified  duties  in 
regard  to  them.    Liasmuch  as  the  reasonableness  of  the 
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amount  fixed  by  the  ordinance  in  question  is  not  ques- 
tioned, we  need  only  ref  ei;  to  these  sections. 

The  defendant  company  offered  to  pay  the  license 
fee  on  the  number  of  poles  erected  on  the  streets  of  the 
city  but  declined  to  pay  for  those  erected  on  the  right- 
of-way  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company.   Hence  this  law  suit. 

From  East  Second  street  and  Rector  avenue  to  East 
Ninth  street  the  telegraph  poles  are  erected  in  a  thickly 
populated  part  of  the  city.  The  wires  of  the  company 
cross  East  Ninth  street  where  there  is  a  street  car  line. 
It  also  crosses  a  turnpike  at  Fifteenth  street  and  in  that 
neighborhood  there  are  several  stores  and  quite  a  num- 
ber of  dwelling  houses.  It  also  crosses  Sweet  Home 
Pike  and  the  Arch  Street  Pike ;  both  of  which  are  lead- 
ing thoroughfares  into  the  city  of  Little  Rock.  For  the 
rest  of  the  way  where  the  poles  are  erected  on  the  right- 
of-way  of  the  railroad  company  the  line  runs  through  an 
unsettled  portion  of  the  city.  Other  facts  will  be  stated 
or  referred  to  in  the  opinion. 

HART,  J.,  (after  stating  the  facts).  In  Fort  Smith 
V.  Htmt,  72  Ark.  556,  the  court  held  that  a  tax  on  an  elec- 
tric company  for  the  use  of  its  streets  is  valid  so  long  as 
the  amount  exacted  therefor  is  reasonable. 

In  Atlantic  £  Pacific  Telegraph  Co.  v.  Philadelphia, 
190  U.  S.  160,  it  was  held  that  where  telegraph  compa- 
nies engaged  in  interstate  commerce,  carry  on  their  busi- 
ness so  as  to  justify  police  supervision*  the  municipality 
is  not  obliged  to  furnish  such  supervision  for  nothing, 
but  it  may  in  addition  to  ordinary  property  taxation,  sub- 
ject the  corporations  to  reasonable  charged  for  the  ex- 
penses thereof. 

Numerous  cases  from  the  Supreme  Court  of  the 
United  States  and  from  the  courts  of  last  resort  of  sev- 
eral of  the  states  sustaining  the  validity  of  ordinances 
imposing  taxes  on  telegraph  and  telephone  companies 
for  the  use  of  the  street  where  the  amounts  charged  are 
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reasonable,  may  be  found  in  a  case  note  to  16  A.  &  E. 
Ann  Cas.,  pp.  343  and  344. 

It  is  not  contended  that  the  amount  fixed  in  the  ordi- 
nance is  unreasonable  and  such  could  not  be  logically 
made  when  we  consider  the  object  sought  to  be  accom- 
plished by  the  ordinances,  and  the  necessity  which  existed 
for  local  governmental  supervision  as  well  as  the  con- 
ditions which  existed  in  the  City  of  Little  Bock  and  those 
which  might  reasonably  be  anticipated  would  exist  in  the 
future. 

We  may  first  consider  whether  or  not  the  language 
of  the  ordinance  granting  the  f ranqhise  to  the  defendant 
is  broad  enough  to  include  a  license  tax  upon  the  poles 
on  the  right-of-way  of  the  railroad  company.  We  are  of 
the  opinion  that  when  the  language  of  the  section  is  con- 
sidered together,  that  it  is  susceptible  of  the  construc- 
tion that  it  was  the  intention  of  the  parties  that  the  poles 
to  be  erected  upon  the  railroad  right-of-way  should  be 
included  in  the  license  fee  mentioned  in  section  3  of  the 
ordinance.  Otherwise  there  would  seem  to  have  been  but 
little  use  in  designating  that  the  pole  line  should  follow 
on  and  along  the  right-of-way  of  the  railroad  to  the  south 
city  limits.  Little  Rock  is  a  large  and  growing  city.  The 
record  shows  that  the  line  of  the  company  as  it  was  to  be 
laid  along  the  right-of-way  of  the  railroad  company 
would  cross  a  street  car  line  and  several  turnpikes  com- 
ing into  the  city.  It  was  highly  necessary  that  there 
should  be  local  governmental  supervision  of  the  lines 
across  these  highways  for  the  necessary  protection  of 
the  travelers  along  them.  It  was  no  doubt  in  contempla- 
tion of  the  parties  that  in  a  growing  city  like  Little  Rock, 
its  streets  and  highways  would  at  some  time  be  laid  out 
across  the  right-of-way  of  the  railroad  company  and  it 
would  become  necessary  to  enforce  local  governmental 
supervision  over  them.  Hence  we  are  of  the  opinion  that 
from  the  language  of  the  ordinance  itself  it  was  in  con- 
templation of  the  parties  that  the  defendant  company 
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should  pay  a  license  tax  of  fifty  cents  for  each  pole 
erected  within  the  corporate  limits  of  the  city. 

The  defendant's  franchise  ordinance  took  effect  on 
the  18th  day  of  March,  1912,  The  order  extending  the 
city  limits  was  made  on  the  20th  day  of  May,  1912,  About 
thirty-five  poles  of  the  defendant  company  were  brought 
into  the  city  limits  by  the  order  extending  the  boundaries 
of  the  City  of  Little  Rock. 

It  is  earnestly  insisted  by  counsel  for  the  defendant 
that  the  ordinance  granting  the  franchise  to  the  defend- 
ant company  could  not  embrace  these  thirty-five  poles. 
But  we  do  not  agree  with  counsel  in  this  contention.  A 
city  ordinance  or  a  city  contract  designed  for  a  city  at 
large  operates  throughout  its  boundaries  whatever  their 
changes.  Dillon  on  Municipal  Corporations  (5  Ed),  VoL 
3,  Sec.  1304;  McQuillin  on  Municipal  Corporations,  VoL 
2,  Sees.  656  and  846  and  cases  cited ;  St.  Louis  Gets  Light 
Co.  V.  St.  Louis,  46  Mo.  121 ;  Illinois  Central  Rd.  Co.  Vi 
Chicago,  176  U.  S.  646,  and  People  v.  Chicago  Telephone 
Co.,  (HI.),  77  N.  E.  245. 

Moreover  at  the  time  of  the  passage  of  the  ordinance 
granting  the  franchise  to  the  defendant  company  there 
was  a  general  ordinance  that  provided  that  each  tele- 
graph, telephone  or  electric  light  or  power  company 
should  pay  annually  a  sum  equal  to  fifty  cents  for  each 
pole  used  by  them  whether  such  poles  were  leased,  rented 
or  owned  by  them.  This  was  a  general  ordinance  and 
applied  to  the  poles  of  any  telegraph  company  which 
might  be  brought  within  the  city  limits  during  its  exist- 
ence. 

It  follows  that  the  judgment  will  be  affirmed. 


Jenkins  v.  State. 
Opinicm  delivered  November  5,  1917. 

1.      AnVAL  AND  SBSOB—OONTINUANGB— ABSENT  WITNBM<— It  U  DOt 

an  aboBe  of  the  discretion  of  the  trial  court  to  refuse  a  contin- 
uance on  account  of  the  absence  of  a  witness,  where  the  testi- 
mony, if  the  witness  were  present,  would  be  merely  cumulatiTe. 
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2.  RoBBBEY — ^ALLEGATION  OP  OWNERSHIP. — The  ownership  of  prop- 
erty taken  by  robbery  may  be  alleg^ed  to  be  in  the  party  from 
whom  the  property  was  taken,  where  the  property  was  taken 
either  directly  from  the  person  or  in  the  presence  of  the  party 
robbed,  by  the  exercise  of  force  or  a  previous  putting  in  fear. 

3.  Criminal  law — ^robbery — money — proof. — An  indictment  charg- 
ing robbery,  alleged  that  the  money  stolen  was  the  lawful  money 
of  the  United  States.  Held,  there  was  no  variance  between  the 
indictment  and  proof  where  the  person  from  whose  possession 
the  money  was  stolen  described  the  money  as  |645  in  gold,  and  as 
currency  and  silver  and  minor  coins  where  other  witnesses  used 
the  same  terms,  and  also  referred  to  portions  of  the  money  as 
greenbacks,  and  as  bills. 

4.  Criminal  law — ^evidence — ^admission  made  by  dependant. — ^Any 
admission  of  a  defendant,  whenever  made,  which  tends  to  show 
his  connection  with  the  crime  charged  in  the  indictment,  is  ad- 
missible^ against  him. 

6.  Criminal  law— impeachment  of  verdict  by  juror. — ^A  juror 
can  not  impeach  the  verdict,  in  the  rendition  of  which,  he  joined. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge ;  affirmed. 

Brundidge  <&  Neelly,  for  appellant. 

1.  The  motion  for  continuance  should  have  been 
granted.  It  was  an  abuse  of  discretion  by  the  court  as 
the  testimony  was  material. 

2.  There  was  a  fatal  variance  between  the  indict- 
ment and  proof.  The  money  was  alleged  to  be  the  prop- 
erty of  R.  E.  Kent,  cashier,  and  the  proof  shows  it  was 
that  of  the  Bank  of  El  Paso.  It  does  not  charge  that 
the  money  was  in  Kent^s  possession  as  cashier  or  that  he 
had  a  special  ownership  in  it.  58  Ark.  37 ;  72  Id.  525 ; 
70  Id.  165. 

3.'  It  was  not  proven  that  it  was  lawful  money  of 
the  United  States  as  alleged.    80  Ark.  97 ;  71  Id.  418. 

4.  It  was  error  to  permit  witnesses  to  detail  con- 
versation had  with  defendant  at  the  time  of  his  arrest, 
subsequent  to  the  robbery.  It  was  not  competent  evi- 
dence* 

5.  There  was  misconduct  of  the  jury.  There  was 
a  set  of  Arkansas  Reports  in  the  jury  room  accessible 
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to  the  jury  and  one  of  the  jurors  read  the  case  of  State 
V.  Fox.  This  was  prejudicial.  16  R.  C.  L.  301,  313;  103 
Ark.  10.  It  devolved  upon  the  State  to  show  that  no 
prejudice  resulted.  26  Ark.  323;  40  Id.  454;  57  Zei.  8;  66 
Id.  545;  29  Id.  268;  44  Id.  120. 

6.  The  record  does  not  show  that  the  jury  were 
sworn.    37  Ark.  63;  34  Id.  257;  25  Id.  106;  45  Id.  143. 

7.  The  verdict  is  contrary  to  the  evidence  and  there 
is  error  in  the  instructions. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee ;  W.  L.  Pope,  of  counsel. 

1.  The  continuance  was  properly  refused.  Due 
diligence  was  not  shown.  100  Ark.  180;  130  Ark.  245; 
94  Ark.  169.    The  evidence  was  cumulative  merely. 

2.  There  is  no  variance.  The  money  was  in  the 
possession  and  custody  of  the  cashier.  94  N.  E.  857 ;  79 
S.  W.  691;  1  Strange  505. 

3.  There  was  proof  that  it  was  lawful  money  of 
the  U.  S.  viz.  gold,  silver,  currency,  greenback,  dollars 
and  cents.  Any  of  these  is  sufficient.  115  Ala.  80;  6 
Ark.  292 ;  83  Ala.  51 ;  79  Id.  259 ;  23  Ind.  21 ;  25  Ark.  121. 

4.  The  statements  of  appellant  at  the  time  of  his 
arrest  subsequent  to  the  robbery  were  properly  ad- 
mitted.   102  Ark.  525;  105  Zrf.  72. 

5.  No  misconduct  of  the  jury  was  shown;  the  jur- 
or's affidavit  was  not  competent.  Kirby 's  Digest,  §  2423 ; 
130  Ark.  48;  109  Ark.  193;  130  Ark.  189. 

6.  The  jury  were  properly  sworn.  29  Ark.  17;  34 
Id.  257. 

7.  The  evidence  is  sufficient. 

8.  There  is  no  error  in  the  court's  instructions. 
They  state  the  law  correctly.  64  Ark.  247;  86  Id.  23;  97 
Zd.  92;79S.  W.  691. 

SMITH,  J,  Harold  and  Ellis  Jenkins  are  brothers, 
and  were  jointly  indicted  as  accessories  before  the  fact 
to  robbery.  Their  trials  were  separate,  but  both  were 
convicted,  and  they  have  each  prosecuted  an  appeal  to 
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this  court.  The  questions  raised  in  these  appeals  are 
so  similar  that  we  dispose  of  them  in  a  single  opinion. 
The  principals  in  the  crime  were  D.  P.  Lemmons  and 
John  Quattlebaum,  and  the  indictment  alleged  that  it 
was  committed  by  robbing  R.  E.  Kent,  cashier  of  the 
Bank  of  El  Paso,  of  $1,700,  lawful  money  of  the  United 
States,  of  the  value  of  $1,700  and  the  ownership  of  the 
money  was  alleged  to  be  in  Kent  as  cashier  of  the  bank. 

Both  Quattlebaum  and  Lemmons  confessed  their 
guilt,  and  testified  at  the  trial  that  the  Jenkins  boys  were 
parties  to  the  conspiracy  to  rob  the  bank,  although  they 
were  not  present  when  the  crime  was  committed. 

(1)  There  was  a  motion  for  a  continuance  in  each 
case,  on  account  of  the  absence  of  Harry  Gans,  who,  if 
present,  would  have  testified,  according  to  the  recitals 
of  the  motion,  that  he  had  talked  with  Quattlebaum  about 
the  case,  and  Quattlebaum  had  told  him  that  neither  of 
the  Jenkins  boys  had  advised  or  encouraged  the  com- 
mission of  the  crime,  and  neither  of  them  had  any  part 
in  it.  In  the  motion  filed  in  Harold  Jenkins'  case,  it 
was  recited  that  Henry  Pearl,  an  absent  witness,  would 
testify  that  he  was  with  Harold  Jenkins  on  Friday  and 
Saturday  before  the  conmiission  of  the  robbery,  and 
that  Jenkins  was  not  with  Quattlebaum  or  Lenunons  on 
those  days  and  had  no  conversation  with  them.  This  tes- 
timony was  important  because  Quattlebaum  and  Lem- 
mons had  fixed  Friday  and  Saturday  as  the  time  when 
the  final  details  of  the  robbery  were  perfected. 

It  appears,  however,  that  the  sheriff  made  a  non  est 
return  on  the  subpoena  three  days  before  the  day  of 
trial,  and  that  the  defendants  knew  the  witnesses  were 
not.  residents  of  the  county  to  whose  sheriff  the  sub- 
poenaes  were  issued,  and  no  showing  is  made  that  the 
sheriff  to  whom  the  subpoena  was  issued  and  delivered 
could  ever  have  served  it.  The  motion  recites  that  de- 
positions can,  and  would  be  taken  if  time  were  granted 
and  the  case  postponed  to  a  later  day  in  the  term  of  the 
court. 
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This  testimony  appears  to  be  largely  cumulative 
to  that  of  four  witnesses  who  were  present  at  the  trial 
and  did  testify,  and  we  can  not  say  that  the  court  abused 
its  discretion  in  overruling  the  motion  for  a  continuance. 
Holub  V.  State,  130  Art  245. 

The  real  and  difiScult  question  in  each  of  the  cases 
is  whether  there  was  a  variance  between  the  allegations 
of  the  indictments  and  the  proof  in  each  case.  Kent,  the 
cashier,  testified  that  the  money  stolen  was  the  property 
of  the  Bank  of  El  Paso,  a  corporation,  and  that  it  did 
not  belong  to  him,  and  none  of  it  was  on  his  person;  but 
he  also  testified  that  he  was  the  officer  of  the  bank  in 
charge  of  the  money,  and  that  it  was  taken  from  the 
bank  and  out  of  his  custody  and  possession  by  putting 
him  in  fear.  It  is  earnestly  insisted  by  counsel  for  ap- 
pellant that  the  allegation  of  ownership  being  essential, 
there  is  a  fatal  variance,  because  the  testimony  shows 
the  bank  to  have  been  the  owner  of  the  money,  and  not 
Kent,  the  cashier.  This  same  question  was  raised  in 
the  case  of  State  v.  Montgomery^  79  S.  W.  693,  where 
the  Supreme  Court  of  Missouri  decided  that  a  clerk  hav- 
ing possession  of  his  employer's  money  has  a  sufficient 
ownership  thereof  to  support  an  allegation  of  ownership 
in  the  clerk  in  an  indictment  for  robbery. 

This  is  a  well  considered  case,  and,  in  reaching  the 
conclusion  stated  above,  the  court  reviewed  numerous 
authorities  dealing  with  the  characteristics  of  the  crime 
of  robbery  which  distinguishes  it  from  other  forms  of 
theft,  and  the  reasoning  of  the  court  is  so  cogent  that  we 
quote  liberally  from  the  opinion.  It  was  there  said: 
*'The  question  presented  by  this  record  •  •  •  is 
whether  a  clerk  left  in  charge  of,  and  intrusted  with 
the  care  of,  his  employer's  cash,  with  authority  to  sell 
his  goods  and  make  change  out  of  the  drawer,  is  not  a 
person  in  whom  the  ownership  of  such  money  may  be 
laid,  as  against  a  robber  •  *  *  The  question  is  one 
of  much  practical  moment.  Mr.  Mills  bore  a  contract 
relation  to  Mr.  Radford,  by  which,  in  consideration  of 
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Ms  wages  as  clerk,  the  law,  in  the  absence  of  an  express 
agreement,  implied  a  promise  on  his  part  to  exercise  care 
and  prudence  in  the  management  of  Mr.  Radford's  store 
in  the  course  of  his  employment.  Certainly  the  law  im- 
posed upon  him  the  obligation  of  collecting  the  price 
of  the  goods  he  sold,  and  of  accounting  for  the  same. 
He  was,  for  that  purpose,  intrusted  with  the  cash  reg- 
ister ;  and  by  virtue  of  his  employment  he  was  author- 
ized to  take  money  out  of  the  register  to  make  change 
when  he  sold  an  article>  and  was  required  to  place  his 
receipts  in  the  register.  He  was  an  agent  for  hire,  and 
Mr.  Radford  had,  by  the  course  of  business  adopted 
delivered  to  him  the  possession  of  tile  cash  in  the  regis- 
ter, in  law,  as  eflFectually  as  if  he  had  gone  through  the 
most  formal  act  of  delivery.  The  delivery  in  this  case, 
while  not  the  transfer  of  the  absolute  title  to  Mr.  Rad- 
ford's money,  was  a  transfer  of  its  possession,  with  its  ac- 
companying temporary  rights.  Even  bailees  without  re- 
ward have  an  interest  sufficient  to  enable  them  to  sue 
tort  feasors,  and  to  maintain  trover  against  all  strangers 
to  the  bailment  who  wrongfully  invade  their  possession. 
Possession  is  prima  facie  evidence  of  right,  and  the  party 
who  seeks  to  dispossess  should  show  a  better  title ;  and, 
moreover,  the  possessor  sustains  a  responsibility  to  the 
true  owner." 

After  citing  the  decision  of  the  Court  of  Appeals  of 
New  York  in  the  case  of  Brooks  v.  People,  49  N.  Y.  436, 
to  the  same  eflFect,  the  opinion  of  the  Supreme  Court  of 
Missouri  continues : 

**The  same  question  again  arose  on  a  statute  in  the 
same  words  in  State  v.  Adams,  58  Kan.  365,  49  Pac.  81, 
and  the  court  very  aptly  says:  *The  characteristic  of 
robbery,  distinguishing  it  from  other  forms  of  larceny, 
lies  in  the  violence  inflicted  on  the  person  of  one  in  pos- 
session of  the  property,  or  in  putting  him  in  fear  of  in- 
jury to  his  person.  So  far  as  the  mere  taking  is  con- 
cerned, the  offense  is  neither  greater  nor  less  if  filched 
in  any  other  way.    The  gravity  of  the  offense  lies  in  the 
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breach  of  the  peace,  in  the  personal  violence  inflicted, 
or  the  terror  excited  in  the  mind  of  the  individual 
robbed.  At  common  law  it  was  never  held  that  the  prop- 
erty taken  must  belong  to  the  person  robbed.  It  was 
sufficient  that  the  property  belonged  to  the  person 
robbed  or  some  third  person.'  *  As  against  the  robber,  a 
servant  has  the  same  right  and.  rests  under  the  same 
duty  to  preserve  and  defend  his  possession  of  the  prop- 
erty that  the  owner  has.  He  is  the  custodian,  and  has 
a  right  to  oppose  with  violence,  if  necessary,  the  vio- 
lence offered  by  the  robber.  As  against  him,  he  stands 
as  owner,  and  we  think  the  statute  intended  to  extend 
to  him  the  full  measure  of  protection  that  it  gives  to  the 
owner  or  bailee.  The  principles  governing  civil  actions 
for  the  recovery  of  property  wrongfully  taken  have  no 
application  in  a  case  of  robbery.'  "  See,  also,  Com- 
monwealth v.  Butts,  124  Mass.  449. 

(2)  We  approve  the  decisions  of  these  courts  and 
the  reasoning  leading  to  their  conclusions,  and  we  fol- 
low their  lead  in  holding  that  the  ownership  of  property 
taken  by  robbery  may  be  alleged  to  be  in  the  party  from 
whom  the  property  was  taken,  where  the  property  was 
taken  either  directly  from  the  person  or  in  the  presence 
of  the  party  robbed  by  the  exercise  of  force  or  a  previous 
putting  in  fear.  Clary  v.  State,  33  Ark.  561;  Routt  v. 
State,  61  Ark.  594. 

(3)  The  indictment  alleged  that  the  money  stolen 
was  lawful  money  of  the  United  States;  and  it  is  said 
the  testimony  does  not  establish  this  allegation.  It  does 
not  appear  that  any  witness  said,  in  express  terms,  that 
the  money  stolen  was  lawful  money  of  the  United  States. 
But  this  is  the  necessary  meaning  of  all  that  was  said 
on  that  subject.  The  cashier  described  the  money  as 
$645  in  gold,  and  as  currency  and  silver  and  minor  coin,. 
Other  witnesses  used  the  same  terms,  and  also  referred 
to  portions  of  the  money  as  greenbacks  and  as  bills,  and 
it  is  perfectly  obvious  that  in  each  instance  the  witness 
was  talking  about  the  medium  of  exchange  circulating 
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in  this  coxintry  which  we  call  money  and  which  is  meas- 
nred  in  dollars,  and  we  conclude,  therefore,  that  there 
was  no  failure  of  proof  on  this  subject.  Cook  v.  State, 
196  S.  W.  922. 

(4)  It  is  insisted  that  error  was  conunitted  in  per- 
mitting witnesses  to  detail  conversations  had  with  the 
defendant  prior  to  the  arrest  of  one,  and  at  the  time  of 
the  arrest  of  the  other,  and  subsequent  to  the  robbery, 
because  they  were  indicted  as  accessories  before  the  fact. 
But  any  admission  of  a  defendant,  whenever  made,  which 
tends  to  show  his  connection  with  the  crime  charged  in 
the  indictment,  is  admissible  against  him. 

(5)  Affidavits  were  filed  touching  certain  alleged 
misconduct  of  the  jury  in  the  Ellis  Jenkins  case.  An 
affidavit  of  a  juror  was  filed  which  recited  that  the  jury 
retired  to  a  room  in  the  courthouse  where  there  was  a 
set  of  the  Arkansas  Reports,  and  that,  after  the  jury 
had  failed  to  agree,  a  member  of  the  jury  found  and  read 
the  decision  of  this  court  in  the  case  of  Fox  v.  State,  102 
Ark.  393,  whereupon  the  jury  then  agreed  upon  its  ver- 
dict. The  evidence  of  this  fact  appears  from  the  affi- 
davit of  the  juror,  and  the  statute  forbids  a  juror  from 
thus  impeaching  his  verdict.  Section  2423,  Kirby's  Di- 
gest. The  only  competent  evidence  on  this  subject  con- 
sisted of  the  affidavit  of  an  attorney,  who  stated  only 
that  there  was  a  set  of  the  Arkansas  Reports  in  the  room 
to  which  the  jury  retired;  and  a  new  trial  can  not  be 
granted  on  that  evidence. 

Exceptions  were  saved  to  the  action  of  the  court  in 
giving,  and  in  refusing  to  give,  instructions  on  the  subject 
of  the  sufficiency  of  the  corroboration  of  an  accomplice. 
,But,  without  setting  out  these  instructions,  it  may  be  said 
that  they  declare  the  law  in  conformity  with  the  deci- 
sions of  this  court  in  the  cases  of  Celender  v.  State,  86 
Art  23,  and  Russell  v.  State,  97  Ark.  92. 

It  is  finally  argued  that  there  is  not  sufficient  corrob- 
oration of  the  testimony  of  accomplices  to  sustain  the 
conviction.    But,  as  to  Harold  Jenkins,  it  may  be  said 
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that  several  witnesses  testified  that  he  had  spoken  to 
them  about  robbing  the  bank,  and  one  witness  he  had 
asked  to  assist  in  the  robbery  was  told  that  the  bank 
would  be  robbed  about  three  weeks  before  that  crime 
was  committed.  Harold  Jenkins  was  in  El  Paso  at  the 
time  of  the  robbery,  offering  a  mule  for  sale,  which  he 
did  not  sell ;  and  one  witness  testified  that  shortly  before 
the  robbery  Jenkins  asked  him  what  he  supposed  Kent 
would  do  if  a  man  walked  into  the  bank  and  threw  a  gun 
on  him  and  told  him  to  hand  out  the  dough. 

As  to  Ellis  Jenkins,  the  testimony  is  to  the  effect 
that  he  sent  Sid  Quattlebaum  to  El  Paso  to  assist  the 
robbers  in  making  their  escape,  and  that  he  attempted 
to  exculpate  Sid  Quattlebaum,  and  he  explained  circum- 
stances leading  to  Sid's  arrest.  He  was  shown  to  have 
attempted  to  assist  one  of  the  robbers  in  making  his  es- 
cape from  the  jail,  and  that  he  made  the  statement  that 
if  he  did  not  get  him  out,  they  were  all  stuck.  Damaging 
statements  were  made  at  the  time  of  his  arrest,  and  the 
principal  part  of  the  stolen  money  was  found  in  his  pos- 
session. 

Explanations  of  these  circumstances  were  offered,, 
but  the  jury  has  passed  upon  them,  and  we  need  only 
to  say  that,  if  these  explanations  were  not  credited,  the 
evidence  of  corroboration  is  suflScient  to  meet  the  re- 
quirements of  the  law. 

Finding  no  prejudicial  error  in  either  case,  the  judg- 
ments in  both  cases  are  affirmed. 


Scruggs  v.  State. 
Opinion  delivered  November  12,  1917. 

Continuances — absent  witnesses — ^diligence — cumulative  ■ 
TIMONY. — ^A  cause  will  not  be  continued  on  account  of  absence  ot 
a  witness  where  there  has  not  been  due  diligrence  in  procuring  the 
witnesses'  attendance,  and  where  the  witnesses'  testimony  would 
be  merely  cumulative. 

Criminal  law — opinion   of  juror. — Jurors  are  competent  to 
serve  where  they  have  an  opinion  upon  the  issue  involved,  ob- 
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tained  however  only  from  hearsay,  and  where  they  stated  that 
they  had  no  prejudice  against  defendant,  and  that  they  could 
try  the  case  entirely  in  accordance  with  the  evidence  adduced 
at  the  triaL 
8.  Criminal  law — ^re-reading  instructions — ^waiver  of  defend- 
ant's PRESENCE  BY  HIS  COUNSEL. — ^At  the  jury's  request  the 
court  re-read  to  them  its  instructions.  The  defendant  was  ab- 
sent from  the  court  room,  but  his  attorney  was  present.  Held, 
in  the  absence  of  showing  to  the  contrary,  the  presumption  is 
that  the  attorney  in  a  criminal  trial  had  the  right  to  waive  the 
defendant's  presence  when  the  instructions  were  re-read  to  the 
jury. 

4.  Homicide — plea  of  insanity — behavior  of  accused. — Defendant, 
charged  with  homicide,  plead  insanity  as  a  defense.  The  evi- 
dence showed  that  after  the  killing  accused  went  to  his  brot^ier's 
home,  got  in  an  automobile,  went  to  the  county  seat  and  sur- 
rendered. Held,  it  was  proper  to  refuse  to  charge  the  jury  that 
in  considering  the  question  of  whether  defendant  was  sane  or 
insane  at  the  time  of  the  killing  it  might  also  consider  all  his 
acts  at  the  time,  before  and  since  the  killing. 

5.  Homicide — plea  of  insanity — ^test. — In  a  prosecution  for  homi- 
cide, when  the  plea  of  insanity  was  interposed,  and  instruction 
by  the  court  that  for  the  plea  to  be  availing,  the  defense  must 
show  that  defendant  was  incapable  of  distinguishing  between 
right  and  wrong  in  respect  to  the  act  with  which  he  is  charged. 

Appeal  from  White  Circuit  Court;  J.  Af.  Jackson, 
Judge ;  aflSrmed. 

Brundidge  £  Neelly,  for  appellant. 

1.  The  continuance  should  have  been  granted.  The 
testimony  of  the  absent  witnesses  was  material  and  im- 
portant.   99  Ark.  394,  and  cases  cited. 

2.  The  court  erred  in  instructing  the  jury  in  the 
absence  of  defendant.  66  Ark.  206,  citing  24  Id.  620, 
and  44  Id.  331.  Counsel  could  not  waive  the  right  to  be 
present.    66  S.  E.  149;  108  Ark.  191 ;  72  Id.  379. 

3.  The  court  erred  in  holding  that  Gaines  and  Lee 
were  competent  jurors.  79  Ark.  127;  102  Id.  180;  91 
Id.  582. 

4.  The  conviction  is  against  the  undisputed  testi- 
mony. Insanity  was  proven  and  the  conviction  is  clearly 
against  the  evidence.    96  Ark.  37 ;  96  Id.  500 ;  101  Id.  522. 
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5.  The  court  erred  in  giving  and  refusing  instruc- 
tions. 

John  D.  Arbuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee ;  W.  L.  Pope,  of  counseL 

1.  The  motion  for  continuance  was  properly  over- 
ruled. No  diligence  was  shown  nor  application  for  an 
order  to  take  depositions  was  made.  Kirby's  Digest,  § 
3157 ;  32  Ark.  462.  The  evidence  was  cumulative.  Holub 
V.  State,  ms  op. 

2.  Defendants  counsel  was  present  when  the  in- 
structions were  re-read  to  the  jury.  No  request  for  his 
presence  was  made — ^his  presence  was  waived.  66  Ark. 
206;  25  Pac.  816;  3  Nev.  566;  53  Ind.  294;  40  Ark.  364; 
108  Id.  191;  20  S.  W.  217;  97  Id.  137;  89  N.  W.  1083;  70 
Iowa  505;  38  La.  Ann.  459. 

3.  The  jurors  objected  to  were  competent.  103 
Ark.  21;  104  Zrf.  616. 

4.  The  verdict  is  not  against  the  evidence.  The 
jury  were  warranted  in  finding  that  defendant  was  sane. 

5.  There  is  no  error  in  the  instructions.  120  Ark. 
549;  54  Id.  588;  40  Id.  523.  The  case  was  properly  sub- 
mitted to  the  jury  and  there  is  abundant  evidence  to  sus- 
tain the  verdict. 

STATEMENT   OF   FACTS. 

E.  T.  Scruggs  was  indicted  for  the  crime  of  murder 
in  the  first  degree  charged  to  have  been  committed  by 
killing  E.  L.  Benton.  Both  Scruggs  and  Benton  were 
married  and  lived  within  a  mile  of  each  other  in  White 
County,  Arkansas.  Benton  became  intimate  with  the 
wife  of  Scruggs.  Scruggs  found  out  that  Benton  was 
having  illicit  relations  with  his  wife  and  this  caused  a 
difficulty  between  Scruggs  and  Benton  and  also  the  sepa- 
ration of  Scruggs  and  his  wife.  The  difficulty  and  sepa- 
ration occurred  in  November,  1916,  and  about  the  first  of 
March,  the  next  spring,  Mrs.  Scruggs  returned  to  her 
home.  Benton  continued  his  illicit  relations  with  her 
whenever  Scruggs  was  away  from  home  and  Scruggs 
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was  informed  of  this  fact.  Both  Benton  and  Scruggs 
went  to  a  church  in  the  neighborhood  in  White  County, 
Arkansas,  on  July  1,  1917.  Scruggs  remained  out  of 
doors  for  some  time  and  finally  went  into  the  house  and 
sat  down  near  Benton  with  a  pistol  concealed  under  his 
hat.  He  got  up  and  went  out  of  the  house  for  a  while  and 
again  came  back  during  the  services  and  sat  down  close 
to  Benton.  He  pulled  out  a  pistol  from  under  his  hat 
and  shot  at  Benton  three  times.  One  of  the  shots  went 
in  the  neck  and  one  in  the  shoulder  ranging  downward. 
There  was  also  one  bullet  wound  in  his  right  arm.  He 
died  in  the  afternoon  of  the  same  day  and  these  gun  shot 
wounds  caused  his  death. 

The  defense  of  the  defendant  was  insanity.  Evi- 
dence was  adduced  in  his  behalf  tending  to  show  that  he 
was  informed  of  the  fact  that  Benton  had  illicit  relations 
with  his  wife  and  that  he  brooded  over  this  fact  until  his 
mind  became  unbalanced  and  he  did  not  realize  that  he 
was  doing  wrong  at  the  time  he  shot  and  killed  Benton. 

The  jury  returned  a  verdict  of  guilty  of  murder  in 
the  second  degree  and  fixed  his  punishment  at  five  years 
in  the  State  penitentiary.    The  defendant  has  appealed. 

HAKT,  J.,  (after  stating  the  facts).  (1)  It  is  first 
contended  by  counsel  for  the  defendant  that  the  court 
«rred  in  not  granting  him  a  continuance  on  account  of 
the  absence  from  the  State  of  Irvin  Scruggs  and  Effie 
Scruggs  his  wife.  In  his  motion  the  defendant  stated 
that  Irvin  Scruggs  and  Efl5e  Scruggs  lived  near  him, 
and  if  present  would  testify  that  as  far  back  as  the  sum- 
mer of  1915,  they  discovered  that  Benton  had  illicit  rela- 
tions with  the  wife  of  the  defendant,  that  they  communi- 
cated this  fact  to  the  defendant  and  also  on  subsequent 
occasions  discovered  the  same  fact  and  communicated 
it  to  the  defendant ;  that  on  the  night  before  the  separa- 
tion of  the  defendant  and  his  wife  in  November,  1916, 
that  Benton  was  found  at  the  home  of  the  defendant  at 
a  late  hour  of  the  night ;  that  he  was  confronted  by  the 
defendant  and  admitted  to  him  that  he  was  ruining  his 
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home  and  that  if  he  would  leave  him  alone  that  he  wonld 
leave  before  sunrise  the  next  morning ;  that  the  witnesses 
would  further  testify  that  after  this  Scruggs  became 
morose  and  moody  and  seemed  to  take  no  further  interest 
in  life;  that  his  condition  finally  became  such  they  re- 
garded him  as  insane ;  that  these  witnesses  had  removed 
to  the  State  of  Texas  about  the  first  of  February,  1917, 
and  that  if  a  continuance  was  granted  him  he  could  pro- 
cure their  attendance  at  the  next  term  of  the  court.  The 
court  did  not  err  in  refusing  a  continuance  on  account 
of  the  absence  of  these  witnesses.  In  the  first  place  the 
killing  occurred  on  the  first  day  of  July,  1917,  The  de- 
fendant after  the  shooting  got  in  a  car  with  his  brothers 
and  went  to  the  town  of  Searcy  and  surrendered  to  the 
sheriff.  He  was  indicted  on  the  17th  of  July,  1917, 
and  his  trial  was  conunenced  on  the  27th  day  of  July, 
1917.  All  the  parties  lived  out  in  the  country.  The  ab- 
sent witnesses  were  of  the  same  name  as  the  defendant 
and  the  defendant  knew  where  they  went  when  they  left 
the  neighborhood.  He  knew  what  their  testimony  would 
be  and  made  no  effort  whatever  to  have  their  depositions 
taken.  Besides  this  it  was  proved  by  several  other  wit- 
nesses that  Benton  had  been  having  illicit  relations  with 
the  wife  of  Scruggs  and  no  attempt  whatever  was  made 
by  the  State  to  disprove  this  fact.  It  is  true  there  were 
no  other  witnesses  present  on  the  night  in  November 
when  the  defendant  and  Benton  had  their  diflSculty  but 
several  witnesses  came  in  after  the  diflSculty  and  testi- 
fied in  regard  to  the  actions  of  the  parties.  They  testi- 
fied that  the  separation  of  Scruggs  and  his  wife  occurred 
on  account  of  her  illicit  relations  with  Benton  and  the  un- 
disputed evidence  shows  that  the  defendant  knew  of  the 
intimacy  of  his  wife  with  Benton  and  killed  Benton  on 
this  account.  The  only  defense  was  that  he  was  insane 
at  the  time  he  conunitted  the  act.  The  testimony  of  the 
absent  witnesses  would  have  been  in  part  as  to  facts 
which  were  undisputed  and  cumulative  as  to  the  other 
facts. 
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(2)  It  is  next  contended  that  the  court  erred  in  its 
ruling  as  to  the  competency  of  two  jurors.  The  jurors 
were  examined  separately  at  great  length.  We  do  not 
deem  it  necessary  to  set  out  their  entire  testimony.  When 
the  whole  record  bearing  on  this  aspect  of  the  case  is 
read,  it  is  fairly  inferable  that  each  of  these  jurors  had 
formed  his  opinion  from  hearsay  and  not  from  talking 
with  persons  who  were  witnesses  in  the  case.  Each  of 
them  said  that  he  had  no  prejudice  against  the  defendant 
and  that  he  could  try  the  case  entirely  in  accordance 
with  the  evidence  adduced  at  the  trial.  Jackson  v.  State, 
103  Ark.  21;  Beaimear  v.  State,  104  Ark.  616.  Hence 
there  was  no  error  in  refusing  to  grant  his  motion  for  a 
continuance. 

(3)  It  is  next  insisted  that  the  court  erred  in  in- 
structing the  jury  in  the  absence  of  the  defendant.  The 
defendant  was  confined  in  jail  during  the  trial.  The  rec- 
ord shows  that  after  they  had  deliberated  on  the  case 
for  considerable  time,  they  came  back  into  the  court 
room  and  requested  the  court  to  re-read  the  instructions. 
The  court  re-read  all  the  instructions  that  it  had  pre- 
viously given  to  the  jury  but  did  not  give  any  additional 
instructions.  The  defendant  was  not  in  the  court  room 
at  the  time  but  his  attorney  was  present.  He  did  not 
request  the  presence  of  the  defendant  and  did  not  ob- 
ject to  the  instructions  being  re-read  to  the  jury  in  his 
absence.  He  saved  his  exceptions  to  the  giving  of  the 
instructions  exactly  as  he  had  done  when  the  instruc- 
tions were  first  read  to  the  jury,  that  is  to  say,  he  made 
both  general  and  specific  .objections  to  the  giving  of  the 
instructions  on  the  ground  that  they  were  wrong  in  the 
respects  pointed  out  by  him.  In  support  of  their  con- 
tention, they  rely  upon  the  case  of  Kinnemer  v.  State, 
66  Ark.  206.  In  that  case  the  court  re-read  the  instruc- 
tions exactly  as  first  given  to  the  jury.  The  defendant 
was  not  present  when  this  was  done  and  the  record  does 
not  show  that  even  his  counsel  was  present.  The  court 
held  that  the  re-reading  of  the  instructions  was  tanta- 
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mount  to  instructing  the  jury  originally  and  that  it  was 
error  to  do  so  in  the  absence  of  the  defendant.  It  is  true 
the  court  said  that  even  had  the  record  showed  afltena^ 
tively  the  presence  of  defendant's  counsel  that  his  coun- 
sel could  not  have  waived  his  presence  while  the  jury 
was  being  instructed.  This  language  was  not  necessary 
to  the  decision  of  that  case  and  the  decision  must  be  con- 
sidered with  reference  to  the  facts  of  that  particular 
case.  Hence  that  case  can  not  be  taken  as  an  authority 
that  the  presence  of  the  defendant  can  not  be  waived  by 
his  counsel.  There  are  authorities  to  the  effect  that  the 
presence  of  the  defendant  at  his  trial  can  not  be  waived 
by  his  counsel  but  we  need  not  consider  these  cases  for 
this  court  has  taken  the  contrary  view.  It  is  well  set- 
tled in  this  State  that  the  defendant  has  a  right  to  be 
present  during  the  whole  of  his  trial  when  any  substan- 
tive step  is  taken,  but  in  the  case  of  Davidson  v.  State, 
108  Ark.  191,  it  was  held  that  when  the  record  shows  that 
counsel  acted  for  the  accused  in  waiving  his  right  to  be 
present  at  the  rendition  of  the  verdict,  it  will  be  presumed 
in  the  absence  of  a  showing. to  the  contrary,  that  they 
had  authority  from  the  accused  to  waive  that  right.  The 
right  to  be  present  at  ^very  stage  of  the  trial  is  a  per- 
sonal right  limited  to  criminal  prosecutions  and  is  not 
a  jurisdictional  limitation  upon  the  authority  of  the 
court  because  it  secures  simply  a  personal  right  of  the 
defendant  and  in  no  manner  aflfects  the  jurisdiction  of 
the  court.  It  may  be  waived  by  the  defendant  himself. 
The  defendant  has  the  right  to  be  represented  by  counsel 
who  it  is  presumed  is  always  fully  advised  by  the  defend- 
ant. It  is  a  matter  of  common  knowledge  that  the  rights 
of  the  defendant  are  always  better  preserved  by  his  at- 
torney than  could  be  done  by  himself.  "We  can  conceive 
of  no  good  reason  why  he  may  not  waive  by  his  attorney 
anything  that  he  might  waive  in  person.  In  the  absence 
of  a  showing  to  the  contrary  the  presumption  is  that  the 
attorney  had  the  right  to  waive  his  presence  when  the  in- 
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structions  were  re-read  to  the  jury.    Therefore  this  as- 
signment of  error  is  not  well  taken. 

(4)  It  is  next  insisted  that  the  court  erred  in  telling 
the  jury  that  in  considering  the  question  of  whether  the 
defendant  was  sane  or  insane  at  the  time  of  the  killing  it 
might  also  consider  all  his  acts  at  the  time,  before  and 
since  the  killing.  Counsel  for  the  defendant  claim  that 
there  is  no  evidence  in  the  case  showing  the  acts  of  the 
defendant  since  the  killing.  The  record  shows  that  the 
defendant  walked  out  of  the  church  deliberately  after  the 
shooting,  weii^  to  the  home  of  one  of  his  brothers  and  got 
in  an  automobile  with  his  brothers  and  then  went  to  the 
county  seat  and  surrendered  to  the  sheriff.  Hence  the 
court  did  not  err  in  giving  this  instruction  to  the  jury. 

(5)  It  is  next  insisted  that  the  court  erred  in  giv- 
ing on  its  own  motion  instruction  number  5,  which  is  as 
follows : 

**The  court  instructs  the  jury  that  the  law  presumes 
every  man  to  be  sane  until  the  contrary  is  shown;  and 
when  insanity  is  set  up  as  a  defense  by  a  person  accused 
of  crime,  in  order  that  the  defense  may  avail,  the  jury 
ought  to  believe  from  the  evidence  that  at  the  time  of 
the  commission  of  the  alleged  crime,  the  mind  of  the  ac- 
cused was  so  far  affected  with  insanity  as  to  render  him 
incapable  of  distinguishing  between  right  and  wrong  in 
respect  to  the  act  with  which  he  is  charged;  or,  if  he 
was  conscious  of  the  act  he  was  doing  and  knew  its  con- 
sequences, that  he  was  in  consequence  of  his  insanity 
wrought  up  to  frenzy  which  rendered  him  unable  to 
control  his  actions  or  direct  his  movements.*' 

Counsel  claim  that  the  instruction  is  almost  a  literal 
copy  of  one  condemned  in  Boiling  v.  State,  54  Ark.  588. 
A  review  of  that  case  leads  us  to  the  conclusion  that 
counsel  are  mistaken.  The  court  in  that  case  did  condemn 
an  instruction  that  the  defense  should  show  that  the 
accused  was  at  the  time  of  the  killing  insane  to  such  an 
extent  as  not  to  know  right  from  wrong.  The  instruc- 
tion in  the  present  case  does  not  make  this  the  test  at 
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all  but  on  the  contrary  states  the  test  to  be  that  the  de- 
fendant must  be  incapable  of  distinguishing  between 
right  and  wrong  in  respect  to  the  act  with  which  he  is 
charged. 

Counsel  assign  as  error  the  action  of  the  court  in 
giving  certain  instructions  and  its  refusal  to  give  other 
instructions.  We  do  not  deem  it  necessary  to  set  out 
these  instructions  or  to  discuss  them  in  detail.  We  have 
carefully  examined  them  and  find  them  to  be  in  accord 
with  the  principles  of  law  decided  in  Bell  v.  State,  120 
Ark.  530.  j 

We  find  no  prejudicial  error  in  the  record  and  the 
judgment  will  be  affirmed. 


Neely  v.  Wilmobe. 
Opinion  delivered  November  12,  1917. 

1.  Principal  and  agent — ^action  for  compensation — misconduct 
OF  AGENT. — ^Appellee  was  employed  by  appeUants  as  manager  of 
their  plantation,  and  one  H.,  a  relative  of  appellants,  was  em- 
ployed to  keep  the  plantation  accounts.  Appellee  sued  appellants 
for  salary  due  him,  and  appellants  set  up  a  counter-claim,  al- 
leging that  appellee  had  permitted  H.  to  overdraw  his  (H.'s) 
salary  account,  for  which  appellee  was  responsible.  The  court 
charged  the  jury  that  if  appellants  knew,  or  by  the  exercise 
of  reasonable  care,  could  have  known  that  H.  was  overdrawing, 
and  continued  to  pay  his  drafts  for  salary,  and  that  if  appellee 
did  not  know  of  such  overdrafts,  and  had  no  information  that 
would  cause  an  ordinarily  prudent  person  to  know  of  such  over- 
drafts, that  appellee  was  not  responsible  therefor,  and  was  en- 
titled to  a  verdict.  Held,  under  the  testimony  the  instruction  was 
correct. 

2.  Principal  and  agent — claim  for  salary — counter-claim. — ^An 
agent  sued  his  principal  for  salary  due,  the  principal  setting  up 
a  counter-claim  growing  out  of  the  agent's  negligence.  The 
agent's  defense  to  the  counter-claim  was  a  ratification  of  his  acts 
by  the  principal.  Held^  the  court  properly  refused  to  give  an 
instruction  at  the  principaPs  request,  xwhich  overlooked  the  issue 
of  ratification. 

8.  Principal  and  agent— wages — interest. — An  agent  is  entitled 
to  interest  on  salary  due  him  and  withheld  by  his  principal,  by 
agreement. 
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Appeal  from  Phillips  Circuit  Court;  J.  M.  Jackson, 
Judge;  aflSnned. 

S.  M.  Neely,  of  Memphis,  and  Sevens  S  Mtmdt,  for 
appellants. 

1.  The  court  erred  in  its  instructions  given  for 
plaintiff.    124  Ark.  460. 

2.  It  was  error  to  refuse  No.  6  asked  by  defendant. 
Also  in  refusing  No.  2  and  in  modifying  it.  96  Ark.  451. 
Also  in  refusing  and  modifying  No.  4.  Also  in  refusing 
No.  5. 

3.  Defendants  were  entitled  to  open  and  close.  The 
argument  of  counsel  was  improper.  33  Ark.  257 ;  102  Id. 
640. 

4.  The  verdict  was  excessive.  No  interest  on  yearly 
balances  should  have  been  allowed. 

Andrews  (&  Burke  and  Fink  &  Dinning,  for  appellee. 

1.  There -was  no  error  in  giving  instruction  No.  2. 
129  Ark.  163. 

2.  No.  3  was  properly  given.  2  C.  J.  734 ;  Mechem 
on  Agency,  §  503.  It  is  not  contrary  to  the  rule  an- 
nounced on  the  former  appeal  of  this  case.  124  Ark.  460. 
Taken  as  a  whole  the  instructions  are  correct.  No  re- 
covery could  be  had  if  plaintiff  had  been  guilty  of  fraud, 
unfaithfulness,  negligence  or  carelessness  in  the  dis- 
charge of  his  duties;  this  was  settled  by  the  verdict  of 
the  jury  and  appellants  can  not  complain  of  mere  de- 
fects.   117  Ark.  518.    See  also,  83  Id.  61. 

Appellants  had  full  knowledge  that  Harrison  was 
drawing  drafts  for  more  than  his  salary  and  that  ap- 
pellee did  not  know  that  he  had  overdrawn. 

3.  There  was  no  error  in  No.  4.  Annual  statements 
were  rendered  appellants  and  all  drafts  submitted  to 
them.  If  they  failed  to  object  they  will  be  held  to  have 
ratified  the  overdrafts. 

4.  It  was  not  error  to  refuse  No.  6  asked  by  de- 
fendants. They  asked  no  other  and  it  singled  out  one 
feature  of  the  testimony  and  lays  undue  stress  upon  it. 
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114  Ark.  4ir;  93  Id.  316 ;  57  Id.  512 ;  30  Id.  362 ;  75  Id.  76 ; 
105  Id.  469. 

5.  There  is  no  error  in  the  modification  of  No.  2 
and  4  and  5.  Although  an  agent  has  been  guilty  of  negli- 
gence, he  is  not  liable  if  the  principal  ratifies  the  act  af- 
ter knowledge  even  impliedly  as  by  silence.  2  C.  J.  719, 
733-4 ;  49  Iowa  273 ;  111  HI.  487 ;  2  C.  J.  740. 

6.  The  instructions  as  a  whole  are  correct.  2  C. 
J.  724,  720-1. 

7.  Plaintiff  was  entitled  to  open  and  close.  85 
Ark.  123. 

8.  Interest  was  properly  allowed.  His  salary  was 
due  at  the  end  of  each  year. 

STATEMENT  OF  FACTS. 

This  is  the  second  appeal  in  this  case.  The  opinion 
on  the  first  appeal  is  reported  in  124  Ark.,  p.  460,  under 
the  style  of  Neely  v.  WUmore. 

Appellee  was  manager  of  the  plantation  of  the  ap- 
pellants for  nine  years  and  quit  their  services  on  the 
first  of  January,  1915.  He  instituted  this  suit  to  recover 
his  wages  for  the  last  three  years  of  his  service.  Appel- 
lants filed  a  counter-claim  in  which  they  allege  that  appel- 
lee had  without  authority  overpaid  R.  E.  Harrison  for 
services  as  bookkeeper. 

According  to  the  testimony  adduced  in  favor  of  ap- 
pellee, E.  E.  Harrison  had  been  employed  as  bookkeeper 
for  several  years  prior  to  the  time  appellee  was  employed 
by  them  as  manager  of  their  farm.  Harrison  was  the 
cousin  of  J.  C.  Neely  and  the  other  appellants.  He 
recommended  the  employment  of  Wilmore  to  them.  Hugh 
Neely  employed  Wilmore  to  manage  the  farm.  During 
the  time  that  Wilmore  served  as  manager,  Harrison  was 
the  bookkeeper  and  his  books  were  open  to  the  inspec- 
tion of  Hugh  Neely  when  he  visited  the  farm.  Hugh 
Neely  had  active  charge  of  the  farm  until  August,  1914, 
and  then  Sidney  Neely  took  charge  of  it.    During  the 
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years  1912, 1913  and  1914,  appellee  drew  very  little  of  his 
salary  and  this  suit  is  for  the  balance  due  him  on  salary 
for  these  years.  The  expenses  of  the  farm  as  well  as  the 
salary  of  Harrison  were  paid  by  drafts  drawn  on  Stem- 
berg,  Mallory  &  Co.,  of  Memphis,  Tennessee,  which  were 
signed  by  appellee  as  manager.  During  the  last  three 
years  of  his  services,  Wilmore  signed  drafts  in  favor  of 
Harrison  on  account  of  his  salary  largely  in  excess  of  the 
amount  due  him.  These  drafts  showed  on  their  face  that 
they  were  for  Harrison's  salary.  The  annual  statements 
were  delivered  to  appellants  for  their  examination. 

Appellee  testified  that  he  relied  on  Harrison  to  keej) 
the  account  because  he  was  a  first  cousin  to  appellants 
and  that  he  did  not  know  that  he  had  overdrawn  except  in 
certain  instances  named  by  him  and  that  he  had  permis- 
sion from  Hugh  Neely  for  Harrison  to  overdraw  on 
these  occasions;  that  the  books  of  Harrison  were  open 
to  inspection  to  Hugh  Neely  when  he  visited  the  farm 
and  that  the  annual  statements  to  him  included  the  checks 
drawn  in  favor  of  Harrison  on  his  salary  account.  The 
testimony  of  appellee  is  corroborated  by  that  of  Har- 
rison. 

Another  witness  testified  that  he  heard  Hugh 
Neely,  on  one  occasion,  direct  appellee  to  pay  Har- 
rison $75  on  salary  during  the  high  water  in  the  spring 
of  1913. 

S.  M.  Neely,  one  of  the  appellants,  testified  that  the 
J.  C.  Neely  estate  was  the  owner  of  the  land  managed 
by  appellee;  that  he,  S.  M.  Neely,  was  the  sole  trustee 
for  the  estate  and  that  Hugh  Neely  was  his  agent;  that 
nearly  all  the  drafts,  prior  to  1914,  drawn  in  favor  of 
Harrison  showed  that  they  were  on  salary  account;  that 
one  of  the  drafts  drawn  in  1914  showed  that  it  was  for 
salary. 

The  jury  returned  a  verdict  in  favor  of  appellee  and 
the  case  is  here  on  appeal. 
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HART,  J.,  (after  stating  the  facts).  (1)  Appel- 
lants assign  as  error  the  action  of  the  court  in  giving 
the  following  instruction:^ 

**If  you  find  from  the  testimony  in  this  case  that  the 
defendants  knew,  or  by  exercise  of  reasonable  care  should 
have  known,  that  the  salary  account  of  R.  E.  Harrison 
was  overdrawn,  and,  with  such  knowledge,  continued  to 
pay  drafts  drawn  upon  them  for  his  salary;  and  if  you 
further  find  that  the  plaintiff  did  not  know  that  such 
account  was  overdrawn  and  had  no  such  information  as 
would  cause  an  ordinarily  prudent  person  to  believe 
that  said  account  was  overdrawn,  then  you  will  find  for 
the  plaintiff." 

They  insist  that  under  this  instruction  appellee  when 
charged  with  negligence  in  the  performance  of  his  duties 
as  general  manager  is  allowed  to  interpose  the  defense 
that  the  defendants  were  guilty  of  contributory  negli- 
gence in  not  keeping  watch  on  their  agent  ^s  wrong  doing. 
In  other  words,  they  claim  that  under  this  instruction  a 
premium  was  placed  on  the  wrong  doing  of  the  agent. 
We  do  not  agree  with  counsel  in  this  contention.  Harri- 
son was  a  first  cousin  of  appellants  and  had  charge  of 
keeping  the  plantation's  accounts  for  them.  The  drafts 
which  were  drawn  by  appellee  in  Harrison's  favor  for 
salary  nearly  all  prior  to  the  year  1914,  showed  on  their 
face  that  they  were  for  salary.  These  drafts  were 
turned  in  to  appellant  for  examination  annually.  If  any 
examination  had  been  made  by  appellants  they  would 
have  seen  at  the  end  of  each  year  that  Harrison  had 
overdrawn  his  account.  By  continuing  to  pay  drafts  for 
his  salary  when  they  knew  that  his  salary  accounts  were 
overdrawn  or  were  in  possession  of  facts  which  would 
lead  to  such  knowledge,  they  ratified  the  action  of  ap- 
pellee. It  was  the  duty  of  appellants  to  have  examined 
the  drafts  showing  overpayments  of  salary  to  Harri- 
son and  they  will  be  deemed  to  have  been  in  possession 
of  the  knowledge  which  such  an  examination  would  have 
imparted  to  them.     The  continued  payment  of  drafts 
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drawn  by  appellee  in  favor  of  Harrison  for  his  salary 
after  this,  as  above  stated,  constituted  a  ratification  of 
appellee's  action.  Hence  the  instruction  was  not  er- 
roneous. 

(2)  It  is  next  insisted  by  counsel  for  appellants 
that  the  court  erred  in  refusing  to  give  the  following  in- 
struction : 

**No.  6.  Even  if  the  jury  find  from  the  evidence 
that  the  plaintiff  did  not  know  what  the  salary  of  R.  E. 
Harrison  was,  still  this  fact  would  be  no  answer  to  the 
defenant's  counter-claim,  because  unless  the  plaintiff 
had  this  information  he  should  not  have  drawn  the 
drafts/' 

There  was  no  error  in  refusing  this  instruction.  It 
is  true  as  stated  by  counsel  for  appellants  that  the  in- 
struction was  in  the  language  of  the  court  on  the  former 
appeal  in  this  case  but  it  i§  not  always  proper  to  use  the 
language  of  the  court  in  an  instruction.  The  court  in 
using  this  language  was  considering  the  subject  of  a 
directed  verdict  for  appellee,  The  court  said  in  testing 
the  correctness  of  a  directed  verdict  it  must  view  the 
evidence  in  the  light  most  favorable  to  appellants  and 
on  that  account  must  assume  that  appellee  exceeded 
his  authority  in  drawing  drafts  in  favor  of  Harrison 
when  his  salary  was  overpaid.  The  court  further  stated 
that  it  was  no  answer  to  this  contention  for  appellee  to 
say  that  he  did  not  know  the  amount  due ;  for  unless  he 
had  this  information  he  should  not  have  drawn  the  drafts. 
The  language  was  correct  in  the  discussion  of  the  point 
then  under  review  by  the  court.  It  would  be  incorrect 
for  the  court  to  have  given  the  instruction  as  asked,  for 
the  instruction  did  not  take  into  consideration  the  ques- 
tion of  ratification  at  all  and  this  was  the  main  defense 
to  the  counter-claim  relied  upon  by  appellee. 

Counsel  for  appellants  also  assign  as  error  the  ac- 
tion of  the  court  in  refusing  to  give  the  following  in- 
struction : 
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*'The  jury  are  instructed  that  if  they  find  from  the 
testimony  that  the  plaintiff  was  the  agent  for  the  def end- 
antSy  and,  as  such  agent,  had  charge  of  the  business  of 
managing  the  plantation  of  the  def endants,  and,  if  you 
further  find  from  the  evidence  that  the  plaintiff  was 
guilty  of  any  fraud  or  unfaithfulness  in  the  transaction 
of  his  agency,  he  can  not  recover  in  this  action,  and  your 
verdict  will  be  for  the  defendants." 

The  court  modified,  by  adding  to  the  end  of  the  in- 
struction, ''for  the  amount  of  the  counter-claim,''  and 
this  modification,  it  is  insisted,  is  error.  To  sustain  this 
contention  they  cite  the  opinion  on  a  former  appeal  in 
which  the  court  quoted  from  the  case  of  Doss  v.  Long 
Prairie  Levee  District,  96  Ark.  451,  as  follows : 

''The  rule  is  well  settled,  both  by  the  text- writers 
and  the  adjudicated  cases,  that  where  the  agent  is  guilty 
of  fraud,  dishonesty  or  unfaithfulness  in  the  transaction 
of  his  agency,  such  conduct  irf  a  bar  to  the  recovery  by 
him  of  wages  or  compensation.'' 

That  case  was  only  cited  as  tending  to  show  that 
the  view  of  the  court  was  that  unliquidated  damages 
flowing  from  a  tort  could  be  set  up  by  way  of  a  counter- 
claim. The  facts  in  that  case  were  essentially  different 
from  those  in  the  present  case.  There  it  was  (iarged  and 
evidence  was  adduced  to  prove  that  the  chief  engineer 
of  a  levee  district  had  conspired  with  the  construction 
company  to  defraud  the  levee  district  in  the  construction 
of  the  levee.  It  was  held  that  where  the  agent  is  guilty 
of  actual  fraud  towards  his  principal  and  causes  his 
principal  trouble  and  expense  of  litigation  in  order  to 
secure  his  rights,  the  agent  forfeits  his  rights  to  com- 
pensation for  his  services  as  the  penalty  for  his  fraudu- 
lent conduct. 

No  such  state  of  facts  exists  here.  There  is  no  fraud 
shown  or  attempted  to  be  shown  on  the  part  of  appellee. 
There  is  no  proof  tending  to  show  collusion  between  him 
and  Harrison  in  drawing  the  drafts  for  Harrison's  sal- 
ary.   The  most  that  can  be  said  with  reference  to  his  con- 
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duct  is  that  he  negligently  permitted  Harrison  to  over- 
draw his  salary.  There  is  no  testimony  tending  to  show 
that  his  conduct  m  this  respect  was  fraudulent.  There- 
fore the  rule  anounced  in  the  case  just  cited  does  not  ap- 
ply and  the  court  was  right  in  modifying  the  instruction. 

(3)  Finally  it  is  contended  that  the  court  erred  in 
allowing  appellee  interest  on  yearly  balances.  Appel- 
lee was  employed  by  the  year  to  manage  the  plantation 
of  appellants.  His  compensation  was  due  at  the  end  of 
the  year.  According  to  his  testimony  he  refrained  from 
collecting  his  salary  during  the  last  three  years  of  his 
service  in  order  to  accommodate  the  appellants.  It 
would  have  been  better  to  have  calculated  the  interest 
on  these  amounts  up  to  date  of  the  rendition  of  the  judg- 
ment against  appellants  for  a  stated  sum  but  the  lan- 
guage of  the  judgment  amounts  to  this  and  no  prejudice 
resulted  to  appellants  in  this  respect. 

It  follows  that  the  judgment  will  be  affirmed. 


Evans  v.  Buss. 
Opinion  delivered  November  12,  1917. 

1.  Deeds — ^invalid  description. — ^A  deed  containing  the  foUowing 
description,  held  void:  "North  part  of  south  half  of  southeast 
quarter,  20  acres,  and  south  part  south  half  north  half  of  south- 
east quarter  of  southeast  quarter  of  section  3,  4  N.,  9  W.,  32 
acres.** 

2.  Deeds — defective  description — notice  to  third  parties. — The 
description  of  land  is  a  necessary  part  of  the  deed;  if  the  de- 
scription is  so  indefinite  that  the  land  can  not  be  identified,  the 
deed  will  not  furnish  the  constructive  notice  necessary  to  charge 
innocent  purchasers,  and  will  be  void  as  to  them. 

8.  Deeds — ^void  description — adverse  possession. — One  H.  under- 
took to  deed  certain  land,  upon  which  he  was  residing  with  his 
wife,  to  his  wife.  The  deed  was  invalid.  H.'s  wife  then  died, 
and  H.  deeded  the  land  to  one  T.  Held,  under  the  testimony 
that  H.'s  wife  acquired  no  interest  in  the  land  by  deed,  adverse 
possession  or  otherwise,  which  could  defeat  T.*s  claim. 

Appeal  from  Lonoke  Chancery  Court;  John  E.  Mar- 
tineau,  Chancellor;  affirmed. 
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Richard  M.  Mann,  for  appellants. 

1.  Appellants  were  entitled  to  a  reformation  of 
the  deed.  102  Ark.  83;  142  S.  W.  595.  They  are  not 
barred  by  laches.    98  Ark.  23;  135  S.  W.  453. 

2.  They  are  entitled  to  recover  by  adverse  posses- 
sion begun  by  their  mother  and  continued  after  her  death 
by  her  husband,  their  father  by  his  curtesy  estate.  98 
Ark.  30;  38  Miss.  359;  194  S.  W.  19.  They  are  not 
barred  being  under  coverture.  Kirby's  Digest,  §  5056; 
35  Ark.  84. 

3.  They  are  not  barred  by  laches.  84  Ark.  19 ;  115 
S.  W.  931 ;  67  Ark.  320 ;  94  Id.  122 ;  108  Id.  248 ;  70  Id.  371. 

4.  Nor  are  they  estopped.  62  Ark.  316 ;  100  Id.  399. 
Appellee  is  not  an  innocent  purchaser.  The  deeds  were 
recorded  and  he  had  notice. 

Trimble  <&  Williams,  for  appellee. 

1.  The  deed  to  Mrs.  Harkins  was  void  for  uncer- 
tainty of  description.  It  is  too  vague  and  indefinite  and 
is  not  notice  to  a  subsequent  purchaser.  48  Ark.  419;  42 
M  362;  95  M  255. 

2.  Appellee  is  an  innocent  purchaser  for  value  and 
without  notice.    34  Cyc.  956. 

3.  Appellant's  claim  is  stale.  103  Ark.  499;  60  Id. 
55;  61  Id.  589;  72  Id.  456;  55  Id.  96;  168  U.  S.  685;  64 
Ark.  345. 

4.  Appellants  are  estopped.  Laches  are  pleaded. 
70  Ark.  374.  They  also  fail  to  show  adverse  possession 
at  all.  They  ratified  the  sale  by  accepting  part  of  the 
purchase  money  and  are  barred.    106  Ark.  14. 

STATEMENT  OF  FACTS. 

On  March  14,  1914,  Kate  Evans^and  Annie  May- 
han  instituted  an  action  of  ejectment  against  Robert  Buss, 
Jr.,  to  recover  possession  of  52  acres  of  land  in  Lonoke 
County,  Arkansas.  After  the  suit  was  instituted  in  the 
circuit  court  the  plaintiffs  discovered  that  the  description 
of  the  land  in  the  deeds  under  which  they  claim  title 
was  erroneous.    They  filed  an  amended  complaint  set- 
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ting  up  this  fact  and  asking  for  a  reformation  of  their 
deed  £ind  that  the  case  be  transferred  to  the  chancery 
court.  The  transfer  to  the  chancery  court  was  made  and 
plaintiffs  again  amended  their  complaint  and  set  up  an 
additional  ground  for  recovery.  They  set  up  that  they 
had  acquired  title  to  the  land  by  adverse  possession  and 
asked  for  a  recovery  of  the  land  on  that  ground.  No 
objection  was  made  to  the  transfer  of  the  case  to  the 
chancery  court  or  the  subsequent  amendment  to  the  com- 
plaint of  the  plaintiffs.    The  facts  are  as  follows : 

The  land  in  question  was  originally  owned  by  Eliza- 
beth A.  Harkins.  On  November  23,  1882,  she  conveyed 
the  land  by  quit-claim  deed  to  her  son,  Geo.  W.  Harkins. 
He  at  once  took  possession  of  the  land  and  made  it  his 
homestead.  On  December  13, 1886,  Geo.  W.  Harkins  con- 
veyed by  warranty  deed  to  S.  A.  Harkins,  his  wife,  for 
the  consideration  of  $350  named  in  the  deed  the  following 
described  lands : 

*' North  part  of  south  half  of  southeast  quarter  of 
southeast  quarter,  20  acres,  and  south  part  south  half 
north  half  of  southeast  quarter  of  southeast  quarter  of 
Section  3,  4  N.,  9  W.,  32  acres." 

It  was  the  intention  of  Geo.  W.  Harkins  to  convey 
the  land  in  controversy  by  this  deed.  He  resided  on  the 
land  as  his  homestead  at  the  time  he  made  the  deed  to 
his  wife.  After  he  executed  the  deed  to  his  wife  he 
and  his  wife  continued  to  live  on  the  land  as  before 
until  March  8,  1889,  when  his  wife  died.  After  her 
death  he  continued  to  reside  on  the  land  until  October 
3, 1901.  On  that  date  he  conveyed  the  land  to  J.  L.  Till- 
man by  warranty  deed  for  a  consideration  of  $700.  Till- 
man then  moved  on  the  land  and  took  possession  of  it 
and  G.  W.  Harkins  moved  off  of  it.  On  March  5,  1905, 
Tillman  conveyed  the  land  by  warranty  deed  to  Nathan 
Buss  for  a  valuable  consideration.  In  1912  Nathan  Buss 
for  a  valuable  consideration  conveyed  the  land  to  his 
brother  Bobert  L.  Buss,  Jr.,  the  defendant  in  this  action. 

Kate  Evans  was  a  daughter  of  G.  W.  Harkins  and 
S.  A.  Harkins.    She  was  thirty-five  years  of  age  at  the 


Digitized  by  VjOOQIC 


338  Evans  v.  Euss.  [131 

time  her  deposition  in  this  case  was  taken  and  has  been 
a  married  woman  since  October  20, 1895.  Annie  Mayhan 
was  also  a  daughter  of  G.  W.  Harkins  and  S.  A,  Har- 
kins  and  has  been  a  married  woman  since  September 
2,  1903.  G.  W.  Harkins  married  again  after  his  wife, 
S.  A.  Harkins,  died.  After  he  sold  the  land  to  Tillman 
he  gave  each  of  the  plaintiffs  in  this  suit  $100  out  of 
the  proceeds  of  the  sale.  He  at  the  time  had  childreii 
by  his  second  wife  but  did  not  then  or  at  any  time 
thereafter  give  them  any  part  of  the  money.  He  died 
on  January  8,  1906,  and  his  second  wife  survived  him 
and  is  now  alive.  Other  facts  will  be  referred  to  in 
the  opinion. 

The  chancellor  found  in  favor  of  the  defendant  and 
the  plaintiffs  have  appealed. 

HART,  J.,  (after  stating  the  facts).  (1)  It  is  con- 
ceded that  the  description  under  which  G.  W.  Harkins 
attempted  to  convey  the  land  in  question  to  his  wife,  S.  A, 
Harkins,  was  so  indefinite  as  to  render  it  void  under  the 
rule  laid  down  by  the  decisions  of  this  court.  Smith  v. 
Smith,  80  Ark.  458;  Adams  v.  Edgerton,  48  Ark.  419; 
Colonial  &  U.  8.  Mtg.  Co.  v.  Lee,  95  Ark.  253. 

Counsel  for  the  plaintiffs,  however,  claim  title  by 
adverse  possession  under  the  authority  of  Stricklin  v. 
Moore,  98  Ark.  30.  In  that  case  the  allegations  of  the 
complaint  were  that  the  wife  held  the  land  adversely 
from  the  date  of  the  deed  to  her  by  her  husband  until 
her  death  and  that  her  husband  held  adversely  as  ten- 
ant by  the  curtesy  from  then  until  the  land  was  pur- 
chased at  execution  sale  against  him. 

The  demurrer  admitted  the  allegations  of  the  com- 
plaint. The  court  held  that  adverse  possession  of  the 
husband  as  tenant  by  the  curtesy  coupled  with  the  adverse 
possession  of  his  wife  before  her  death  would  constitute 
an  investiture  of  title  in  the  heirs  of  the  wife  subject 
to  the  life  estate  of  the  husband.  The  reason  was  that 
the  estate  by  the  curtesy  is  a  mere  continuance  of  the 
wife^s  estate  and  is  in  the  nature  of  an  estate  by  descent 
rather  than  by  purchase.    We  held  that  under  the  alle- 
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gations  of  the  complaint  that  his  adverse  possession 
could  be  tacked  to  the  possession  of  his  wife  and  that 
if  the  possession  was  continued  for  the  statutory  period 
it  would  invest  title  in  the  heirs  of  the  wife  subject  to 
the  life  estate  of  the  husband.  This  was  fully  explained 
on  the  second  appeal  of  the  ease.  Stricklm  v.  Moore, 
106  Ark.  14.  On  that  appeal  the  facts  had  been  developed 
and  we  held  that  the  evidence  was  not  suflScient  to  show 
that  the  wife  held  the  land  adversely  prior  to  the  death 
of  the  husband.  We  are  of  the  same  opinion  as  to  the 
facts  of  this  case.  On  this  point  we  quote  from  the 
testimony  of  Mrs.  Kate  Evans  as  follows: 

**Q.  Well  did  your  father  occupy  this  place  as  a 
homestead  when  he  deeded  it  to  your  mother! 

A.    Yes,  sir. 

Q.    Did  she  live  there  afterwards  t 

A.    She  did. 

Q.    About  how  long! 

A.    About  ten  years  to  the  best  of  my  knowledge. 

Q.    Did  she  die  there? 

A.    She  did. 

Q.    When  did  she  die  t 

A.    She  died  on  the  8th  day  of  March,  1889.'' 

On  cross-examination  Mrs.  Evans  admitted  that  she 
was  too  young  to  remember  anything  about  what  was  said 
at  the  time  her  father  executed  the  deed  to  her  mother. 
Mrs.  Annie  Mayhan  testified  that  her  father  acquired 
title  to  this  property  by  deed  from  his  mother  and  that 
it  became  his  homestead;  that  he  then  deeded  it  to  her 
mother  in  consideration  of  certain  property  of  h^rs  which 
he  had  used.    We  quote  from  her  testimony  as  follows : 

**Q.  How  long  did  your  mother  occupy  it  and  hold 
possession  after  this  deedf 

A.  I  have  forgotten.  I  had  the  date  of  her  death 
but  I  lost  it    Sister  Kate  has  it. 

Q.    She  occupied  it  how  longt 

A.    I  don't  remember. 

Q.    Did  she  occupy  it  until  she  diedt 
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A.  YeB,  sir;  never  was  off  the  place — ^never  lived 
anywhere  else. 

Q.    You  don't  know  about  how  many  years! 

A.     No,  sir.*' 

(2-3)  The  testimony  on  the  part  of  the  defendant 
shows  that  Tillman  did  not  have  any  knowledge  of  the 
claim  of  Mrs.  S.  A.  Harkins  when  he  bought  the  land 
from  her  husband,  G.  W.  Harkins.  He  paid  a  valuable 
consideration  for  the  land  and  immediately  went  into 
possession  of  it.  He  and  his  successors  in  title  have  been 
in  possession  of  it  ever  since.  G.  W.  Harkins  remained 
in  possession  of  the  land  from  the  time  his  mother  made 
him  a  deed  to  it  until  he  sold  the  land  to  Tillman.  It 
is  true  his  wife  lived  on  the  land  with  him  until  her 
death  but  the  record  does  not  disclose  that  there  was 
ever  any  visible  change  in  the  possession  of  the  land. 
It  is  not  shown  that  Mrs.  Harkins  ever  exercised  any  acts 
of  ownership  over  it.  It  will  be  noticed  that  the  testimony 
on  this  point  on  the  part  of  the  plaintiffs,  which  we 
have  copied  above,  does  not  amount  to  a  statement  that 
she  held  the  land  adversely  after  the  deed  received  by 
her  from  her  husband.  The  questions  and  answers  seem 
to  be  only  the  conclusion  of  the  plaintiffs  and  of  their 
attorneys.  It  does  not  amount  to  a  statement  of  fact  by 
the  plaintiffs  that  their  mother  took  possession  of  the 
land  after  her  husband  executed  the  deed  to  her  and 
held  it  adversely  to  him.  In  this  respect  the  record  is 
very  similar  to  that  on  the  second  appeal  in  the  case  of 
Stricklin  v.  Moore,  referred  to  above.  We  there  held 
that  the  record  did  not  show  any  visible  change  in  the 
possession  of  the  land  and  that  the  continued  possession 
of  the  land  after  her  death  would  not  constitute  adverse 
possession  by  him  as  tenant  by  the  curtesy.  So  here  the 
record  title  to  the  land  was  in  G.  W.  Harkins  and  the 
title  to  it  was  not  wrested  from  him  by  adverse  posses- 
sion. The  record  title  being  in  him  and  the  possession 
not  having  been  wrested  from  him  by  his  wife,  his  con- 
tinued possession  after  her  death  will  be  deemed  to  be 
under  the  record  title.    As  we  have  already  seen  Till- 
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man  did  not  have  any  actual  notice  of  the  claim  of 
Mrs.  Harkins  to  the  land.  It  is  true  that  her  deed  was 
placed  of  record  but  on  account  of  the  defective  descrip- 
tion, it  did  not  constitute  constructive  notice  to  Tillman 
of  her  claim  of  title.  The  description  of  land  in  a  deed 
is  an  essential  part  of  it.  If  the  description  is  so  indefi- 
nite that  the  land  cannot  be  identified  the  deed  will  not 
furnish  the  constructive  notice  necessary  to  charge  in-  » 
nocent  purchasers,  and  will  be  void  as  to  them.  Neas 
V.  Whitener-London  Realty  Co.,  119  Ark.  301,  and  Adams 
v.  Edgerton,  48  Ark.  419. 

It  follows  that  the  decree  must  be  affirmed. 


Bush,  Ebcbiveb  St.  Louis,  Ibon  Mountain  &  Southben 
Railway  Company,  v.  Snow. 

Opinion  delivered  November  12,  1917. 

1.  GABRIERS — BIQHT  TO  TAKE  UP  TICKET  FBOVL  PASSENGER — ^INJURY  TO 

ANOTHER  PASSENGER. — Plaintiff,  a  passenger  on  defendant  rail- 
way company's  train,  occupied  a  seat  opposite  a  male  passenger, 
who  refused  to  give  his  ticket  to  the  conductor  upon  request.  A 
scuffle  ensued  in  which  plaintiff,  a  lady,  claimed  to  have  sus- 
tained an  injury.  Held,  an  instruction  that  if  the  male  passen- 
ger having  a  ticket  entitling  him  to  transportation,  was  asleep  and 
disturbing  no  one,  that  the  train  operatives  had  no  right  to  molest 
him,  and  if  they  did  so  and  the  difficulty  ensued  and  plaintiff 
was  injured,  that  a  verdict  should  be  rendered  for  the  plaintiff, 
was  erroneous. 

2.  Carriers— DUTY  of  passenger  to  surrender  ticket  on  debcand. 
— ^A  passenger  must  not  only  have  a  ticket  entitling  him  to  trans- 
portation, but  he  must  surrender  it  upon  demand  being  made 
therefor  by  the  representative  of  the  carrier  whose  business  it 
is  to  take  up  tickets.  The  representative  of  the  carrier  may 
arouse  a  sleeping  passenger  and  demand  the  surrender  of  the 
ticket. 

Appeal  from  Faulkner  Circuit  Court ;  Thos.  C.  Trim- 
hie,  Judge;  reversed. 

Thos.  B.  Pryor  and  TF.  P.  Strait,  for  appellant. 
1.    Under  the  proof  appellee  failed  to  make  out  a 
case,  and  the  court  erred  in  refusing  to  instruct  a  ver- 


Digitized  by  VjOOQIC 


342  Bush,  Eecbiveb,  v.  Snow.  [131 

diet  for  defendant.  The  proof  establishes  clearly  no 
right  to  recover — that  the  injury  did  not  occur  on  the 
train. 

2.  It  was  error  to  refuse  to  give  appellant's  instruc- 
tion No.  10.  This  is  the  law  and  it  was  error  to  give  those 
asked  by  plaintiff.  The  officers  had  the  right  to  take  up 
his  ticket)  and  the  brakeman  the  right,  if  assaulted,  to 
use  such  force,  acting  as  a  reasonable  prudent  man,  as 
was  necessary  to  repel  the  assault  and  protect  himself. 
92  Ark.  205;  59  Id.  132;  67  Id.  594;  69  Id.  573;  64  Id.  613. 

3.  Appellant  had  the  right  to  have  the  court  con- 
fine the  jury  in  their  deliberations  in  passing  upon  ques- 
tions of  liability  to  the  specific  acts  of  negligence  alleged 
in  the  complaint  and  tendered  by  appellee  as  the  specific 
grounds  upon  which  she  attempts  to  recover.  2  Ark. 
101;  16  Id.  303;  30  Id.  285;  31  Id.  103;  79  Id.  490;  29  Id. 
500;417rf.  393. 

4.  Appellee's  instructions  are  erroneous,  confusing 
and  misleading  and  are  contradictory.  Especially  is 
No.  8  erroneous.    Cases  supra. 

Robins  &  Clark,  for  appellee. 

1.  The  instructions  correctly  embody  the  law  of 
this  case.  Before  pleading  self-defense  one  must  show 
he  acted  without  fault  or  carelessness.  93  Ark.  409 ;  104 
M317;95/rf.428. 

There  is  no  error  in  No.  8.  Appellee  was  injured 
by  the  wrongful  acts  of  the  servant  of  appellant  in 
assaulting  a  passenger.  Appellant  denied  the  assault 
and  pleaded  self-defense  on  the  part  of  its  servant  and 
contributory  negligence  by  appellee.  The  instructions 
simply  gave  the  jury  appellee's  theory  of  her  case.  82 
Ark.  289;  118/^.397. 

Appellants  instructions  fully  presented  the  law  ap- 
plicable to  its  theory.    There  is  no  error. 

SMITH,  J.  Appellee  recovered  judgment  for  dam- 
ages to  compensate  an  injury  which  she  says  she  sus- 
tained while  traveling  as  a  passenger  on  one  of  appel- 
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lant's  trains  from  Argenta  to  Conway,  in  this  State.  Her 
testimony  was  substantially  as  follows:  The  train  was 
crowded,  but  she  found  a  seat  at  the  front  end  of  the 
coach,  facing  to  the  rear  of  the  coach,  and  next  to  the 
window.  On  the  seat  immediately  in  front  of  and  facing 
her,  next  to  the  window,  there  was  seated  a  man  who  had 
entered  the  train  at  Little  Bock,  with  a  ticket  to  Fort 
Gibson,  Oklahoma.  His  ticket  had  been  examined  by 
the  brakeman  when  he  entered  the  train  at  Little  Bock. 
He  did  not  appear  to  be  drunk  when  he  entered  the 
train,  but  he  soon  fell  asleep,  and  when  the  train  was 
only  a  few  miles  out  of  Little  Bock  the  auditor  attempted, 
without  success,  to  arouse  him  sufficiently  to  take  up  his 
ticket.  Failing  to  obtain  the  ticket  from  the  passenger, 
the  auditor  signaled  to  the  brakeman  and  told  him  to 
go  to  this  passenger  and  get  his  ticket.  From  this  point 
on  the  evidence  is  in  irreconcilable  conflict.  According  to 
appellee,  the  brakeman  began  the  difficulty  by  striking 
the  passenger  on  the  head  with  his  lantern  with  such  force 
as  to  break  the  lantern,  and  in  the  scuffle  following 
threw  the  passenger  against  appellee  with  such  force  as 
to  knock  her  down  and  injure  her.  The  brakeman  testi- 
fied that  he  did  not  hear  the  auditor's  direction  to  take 
up  the  passenger's  ticket,  and  that  he  did  not  attempt 
to  do  so,  but  was  fixing  a  ventilator  when  the  passenger 
arose  and  struck  him,  and  that  h^  did  not  assault  the 
passenger  but  only  attempted  to  restrain  the  passenger 
from  further  assaulting  him  or  creating  a  disturbance  in 
the  car.  Appellee  testified  that,  when  the  auditor  came 
to  the  obdurate  passenger,  he  shook  him  and  said,  ^' Your 
ticket,  please."  .  The  passenger  roused  up  and  leaned 
back  in  the  seat  and  opened  his  coat  and  took  the  ticket 
partly  out  of  his  pocket  and  said,  '*The  ticket"!  and 
then  dropped  his  head  over  again  in  a  stupor  like  he 
was  asleep,  and  when  he  refused  to  give  the  ticket,  the 
auditor  then  motioned  for  the  brakeman.  Appellee  started 
to  move  her  seat  when  the  passenger  said  to  her,  *'Now, 
lady,  sit  down;  if  it  was  not  for  you  being  a  lady,  I 
would  show  these  trainmen  whether  they  would  get  my 
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ticket  or  not/'  After  the  altercation,  the  train  45rew 
carried  the  passenger  out  of  the  coach,  and  a  bottle  of 
whiskey  was  found  in  the  seat  which  he  had  been  occupy- 
ing. 

The  instructions  covered  the  widest  range,  including 
the  law  of  contributory  negligence,  and  of  self-defense, 
and  numerous  exceptions  were  saved  to  the  action  of  the 
court  in  giving  and  refusing  instructions.  The  majority 
of  the  court  is  of  the  opinion  that  no  error  was  committed 
except  in  the  giving  of  an  instruction  numbered  8,  which 
reads  as  follows : 

*'If  you  find  from  the  evidence  that  the  passenger 
with  whom  the  trouble  was  had  was  asleep  and  not  molest- 
ing or  disturbing  anyone,  and  had  a  ticket  entitling  him  to 
transportation  on  the  train,  then  the  brakeman  had  no 
right  to  molest  him  and  if  he  did  so  and  the  difficulty 
ensued  and  the  plaintiff  was  injured  thereby,  then  your 
verdict  will  be  for  the  plaintiff." 

This  instruction  was  erroneous.  It  is  the  absolute 
duty  of  the  servants  of  the  railway  company  in  charge  of 
a  train,  not  only  not  to  assault  a  passenger,  but  to  protect 
him  from  assault  or  injury  or  any  unnecessary  disturb- 
ance or  annoyance.  But  it  is  a  far  different  matter 
to  tell  the  jury  that  a  passenger  has  the  right  to  refuse 
to  comply  with  the  reasonable  and  necessary  regulations 
of  the  carrier  in  the  conduct  of  its  business  and  in  the 
collection  of  its  fares.  Such  is  not  the  law.  It  was  not 
sufficient  that  the  passenger  have  his  ticket,  but  it  was 
right  and  proper  that  he  should  have  surrendered  it 
upon  demand  being  made  therefor  by  the  representative 
of  the  carrier  whose  business  it  was  to  take  it  up.  Of 
necessity,  some  system  must  be  adopted  to  avoid  over- 
looking the  collection  of  the  fares  of  all  the  passengers, 
and  if  it  were  the  law  that  a  passenger  could  not  be 
disturbed  until  after  he  had  slept  off  a  drunken  stupor, 
before  his  ticket  was  demanded  from  him,  simply  because 
he  did,  in  fact,  have  a  proper  ticket,  this  duty  could  not 
be  properly  performed.  The  auditor  had  the  right  to 
demand  the  surrender  of  the  ticket  at  the  time  when  ap- 
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pellee  says  a  demand  was  made,  and  he  had  the  ^.ight 
to  arouse  the  passenger  for  this  purpose,  and  the  court 
was  in  error  in  telling  the  jury  that  such  right  did  not 
exist  if  the  passenger,  in  fact,  had  his  ticket.  See  sec- 
tions 1077,  1079,  and  1085  of  Hutchinson  on  Carriers, 
3rd  Ed.;  St.  L.  &  8.  F.  Rd.  Co.  v.  Blythe,  94  Ark.  153; 
Bradford  v.  St.  L.,  I.  M.  &  S.  R.  Co.,  93  Ark.  244;  St.  L. 
A  8.  F.  Rd.  Co.  V.  Dyer,  115  Ark.  262. 

For  the  error  indicated,  the  judgment  will  be  re- 
versed and  the  cause,  remanded  for  a  new  trial. 


Summers  v.  Wood. 

Opinion  delivered  November  12,  1917. 

Sale  of  chattels — statute  of  frauds — payment  by  check — ^inten- 
tion OF  THE  PARTIES. — Chattels  valued  at  over  $30  were  sold  by 
appellant  to  appellee,  there  being  no  writing  evidencing  the 
transaction.  However,  appellee  gave  appellant  a  draft  in  part 
payment  for  the  goods  bought.  Held,  a  draft  or  check,  when 
delivered  and  received  may  operate  to  take  an  oral  undertaking 
out  of  the  operation  of  the  statute  of  frauds,  when  so  intended 
by  the  parties  as  payment  and  the  intention  of  the  parties  is  a 
question  for  the  jury. 

Appeal  from  Craighead  Circuit  Court,  Jonesboro 
District ;  R.  H.  Dudley,  Judge ;  reversed. 

Basil  Baker  and  Horace  Sloan,  for  appellants. 

1.  The  statute  of  frauds  does  not  apply.  There 
was  part  payment  by  check  and  it  was  given  and  accepted 
as  such.  Part  payment  may  be  made  by  check.  70  Fed. 
190;  128  S.  W.  285.  The  Federal  case  is  supported  by  the 
better  reason  and  weight  of  authoritv.  25  Cyc.  1329 ;  94 
Ark.  387,  390;  119  Pa.  St.  30. 

2.  The  question  should  have  been  submitted  to  a 
jury  as  to  whether  the  check  was  accepted  as  part  pay- 
ment. 

3.  The  defense  of  the  statute  of  frauds  was  waived 
by  failure  to  object  to  the  evidence.    43  Cal.  274 ;  77  Id. 
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427;  63  Mo.  App.  293;  9  Neb.  174;  31  S.  W.  317;  46  Vt. 
151;  47  Id.  348;  19  Ann.  Cas.  317. 

N.  F.  Lcmh,  C.  D.  Frierson  and  Eugene  Sloan,  for 
appellee. 

1.  There  was  no  waiver  of  defense  of  the  statute 
of  frauds  by  failure  to  object  to  evidence.  38  Atl.  265; 
19  Ann.  Cas.  317,  72  N.  W.  768.  The  cases  cited  by  ap- 
pellants do  not  sustain  their  position.  The  defense 
was  insisted  on  all  through  the  case. 

2.  The  check  was  not  part  payment.  20  Cyc,  277; 
10  Barb.  573;  28  How.  Pr.  463;  128  N.  W.  243;  128  S. 
W.  285,  72  Mo.  App.  613;  130  N.  W.  208;  147  N.  Y.  S. 
44;  29  Am.  &  Eng.  Enc.  of  Law  (2  Ed.),  970;  76  Wash. 
600;  Ann.  Cas.  1915  D.  348,  note.  With  the  exception 
of  70  Fed.  190,  the  rule  is  uniform  that  a  check  is  not 
payment  within  the  statute  of  frauds,  unless  it  is  given 
and  accepted  as  payment.  The  payment  contemplated 
is  actual  payment.  §  7067  K.  &  C.  Digest ;  98  Ark.  1 ;  100 
Ark.  537. 

3.  Diligence  was  shown  by  Wood.  The  trade  was 
rescinded  and  he  made  due  efforts  to  return  the  draft. 

4.  There  was  no  question  for  a  jury.  71  Ark.  445 ;  57 
Id.  461;  145  U.  S.  593;  6  Enc.  PI.  &  Pr.  679-680;  97  Ark. 
438. 

SMITH,  J.  Appellants  were  plaintiffs  in  the  court 
below,  and  sued  to  recover  the  difference  between  the 
contract  price  and  the  market  value  on  the  sale  of  110 
head  of  sheep.  Appellee  defended  upon  the  ground  that 
the  agreement,  if  any  made,  related  to  the  sale  of 
goods,  wares  and  merchandise  for  the  price  of  more  than 
$30  and  was,  therefore,  within  the  statute  of  frauds. 
Appellants  alleged  that  a  partial  payment  of  $50  had 
taken  the  transaction  out  of  the  statute.  A  verdict  was 
directed  in  appellee's  favor,  and,  in  reviewing  this  action, 
we  need,  therefore,  only  consider  the  undisputed  evidence 
and  that  offered  in  appellant's  behalf. 

It  was  shown  by  the  vice-president  and  by  the  cashier 
of  the  Bank  of  Jonesboro  that  Freer  had  arranged  with 
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that  bank  to  cash  drafts  drawn  by  him  on  Mark  Summ(5rs, 
of  West  Plains,  Missouri,  and  that  the  draft  drawn  in 
payment  of  the  sheep  would  have  been  paid  upon  pre- 
sentation. But  it  was  never  presented.  These  oflRcers 
stated  that  had  payment  of  the  draft  been  refused,  they 
would  have  charged  it  to  the  account  of  appellee;  but 
there  was  no  reason  to  assume  that  the  jury  would  have 
found  that  such  a  contingency  would  have  arisen,  because 
the  officers  of  the  Bank  of  Jonesboro  testified  that  the 
Bank  of  West  Plains,  Missouri,  had  agreed  to  honor  all 
drafts  drawn  by  Freer  on  Summers  and  cashed  by  the 
Bank  of  Jonesboro. 

The  draft  in  question  reads  as  follows : 
''MAEK  SUMMEES,         Live  Stock  Dealer      No.  1214. 

West  Plains,  Mo.,  Aug.  29,  1916. 

Pay  to  the  order  of  S.  W.  Woods  $50.00 

Fifty Dollars 

pounds 
For  purchase  money  of  on  110  head  sheep  sold  me,  W.  D. 
Freer. 

(Signed)  W.  D.  Freer,  Buyer. 
To  Mark  Summers, 
West  Plains,  Mo. 

122  West  Main  Street.*' 

The  terms  of  the  sale  were  completely  agreed  upon, 
and  the  necessity  only  remained  of  weighing  the  sheep 
to  ascertain  the  balance  due.  The  check  was  given  in  part 
payment  of  the  purchase  price,  and  was  accepted  as  such. 
Appellee  denies  that  this  was  done,  but  as  there  was  evi- 
dence tending  to  establish  that  fact,  we  must  assume  that 
the  jury  would  have  so  found  had  the  cause  been  sub- 
mitted on  that  issue. 

The  briefs  in  the  case  are  largely  devoted  to  a  dis- 
cussion of  the  question  whether  part  payment  of  the  pur- 
chase money  can  be  made  by  check  or  draft,  thereby  taking 
the  transaction  out  of  the  statute.  Our  statute  on  the 
subject  reads  as  follows: 
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**No  contract  for  the  sale  of  goods,  wares  and  mer- 
chandise, for  the  price  of  thirty  dollars  or  upward,  shall 
be  binding  on  the  parties  unless,  first,  there  be  some  note 
or  memorandum,  signed  by  the  party  to  be  charged ;  or, 
second,  the  purchaser  shall  accept  a  part  of  the  goods  so 
sold,  and  actuaUy  receive  the  same;  or,  third,  shall  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment thereof."  Section  3656  of  Kirby's  Digest.  It  will 
be  noted  that  the  statute  does  not  require  the  payment 
to  be  made  in  money. 

The  cases  chiefly  relied  upon  by  counsel  are  those 
of  McLure  v.  Sherman,  70  Fed.  190,  and  Groomer  v. 
McMillan,  128  S.  W.  (Mo.)  285.  The  Federal  case  held 
that  payment  may  be  made  by  check ;  while  the  Missouri 
case  held  to  the  contrary.  The  Missouri  case  recognizes 
a  check,  however,  as  sufficient  if  it  is  received  by  the  seller 
as  an  absolute  payment,  but  says  that  this  fact  must  be 
clearly  established. 

Payment  is  defined  in  Volume  29  Am.  &  Eng.  Enc.  of 
Law,  (2d  Eld.),  pages  969,  970,  as  follows:  **What  the 
parties  agree  shall  constitute  payment,  the  law  will  ad- 
judge to  be  payment.  It  is  competent  for  parties  to 
designate  by  their  contract  how  and  in  what  payment  may 
be  made.  It  is  by  no  means  true  that  payment  can  only 
be  made  in  money;  on  the  contrary,  it  may  be  made  in 
property  or  in  services.  In  short,  whatever  the  parties 
agree  shall  constitute  payment  will  be  regarded  by  the 
courts  as  payment,  provided  the  thing  agreed  upon  is 
of  some  value.  A  check  given  by  the  buyer  when  it  is 
accepted  in  payment  and  is  actually  paid  satisfies  tlie 
statutes." 

And  in  30  Cyc.  p.  1191,  it  is  said:  **An  order  drawn 
by  the  debtor  upon  a  third  person  in  favor  of  the  creditor 
for  the  payment  of  money  or  goods  is  not  a  payment  of 
the  debt  unless  such  order  has  been  actually  paid,  or 
accepted  by  the  creditor  as  a  discharge  of  the  debt  pro 
tanto.  It  is  not  enough  that  the  creditor  accepts  the 
order  unless  he  accepts  it  as  a  payment.  On  the  other 
hand,  if  the  order  is  accepted  by  the  creditor  as  pay- 
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ment,  or  is  actually  paid  to  the  creditor,  or  if  the  creditor 
agreed  to  accept  such  order  when  the  debt  was  created, 
the  debt  is  extinguished  pro  tanto.  At  any  event,  where 
due  diligence  is  not  used  in  collecting  or  enforcing,  the 
accepted  order,  whereby  the  claim  is  lost,  the  order  is 
deemed  a  payment."  These  authorities  cite  a  large  num- 
ber of  cases  which  discuss  this  subject  of  payment. 

The  question  here  involved  was  considered  by  the 
Supreme  Court  of  Iowa  in  the  case  of  Rohrbach  v.  Ham- 
mill,  143  N.  W.  872.  It  was  there  said :  *^  We  understand 
the  contention  of  appellant  to  be  that  there  must  be  an 
actual  payment  of  a  part  of  the  consideration  before  the 
contract  is  taken  out  of  the  statute  of  frauds;  that  the 
delivery  of  a  check  is  not  a  payment  in  itself  and  of 
itself  until  the  same  is  paid,  until  the  consideration, 
evidenced  by  the  check,  has  passed  into  the  hands  of  the 
vendor.  This  proposition  is  supported  by  authority,  but 
it  is  also  true  that  parties  may  agree  that  a  check  be 
taken  as  absolute  payment  of  the  debt,  or  in  discharge 
of  a  portion  of  the  consideration  agreed  to  be  paid,  and 
it  will  then  have  the  effect  of  a  payment,  taking  it  out 
of  the  statute  of  frauds."  And  in  the  opinion,  the 
court  pointed  out  that,  as  there  was  evidence  to  support 
the  purchaser's  theory,- that  the  check  had  been  given  and 
received  as  payment  pro  tanto  of  the  purchase  price,  that 
question  was  properly  submitted  to  the  jury.  In  the 
discussion  of  the  law  of  the  question,  that  court  said: 

**  A  check,  such  as  the  one  in  question,  is  a  negotiable 
instrument.  It  is  a  thing  of  value.  It  may  be  the  sub- 
ject of  larceny.  Checks  are  in  common  use,  and  pass  from 
hand  to  hand.  It  is  the  usual  and  ordinary  way  of 
transacting  business  of  any  magnitude,  and  courts  take 
judicial  notice  of  such  custom.  Courts  ought  not  to  as- 
sume ignorance  of  that  which  is  known  to  all  men.  The 
subject  here  under  discussion  is  considered  in  Groomer 
v.  McMiUian,  143  Mo.  App.  612,  128  S.  W.  285;  Griffin  v. 
Erskiney  131  Iowa  444,  109  N.  W.  13,  9  Ann.  Cas.  1193. 

**The  case  of  Conde  v.  Dreisam  Gold  Min.  &  Mill  Co., 
3  Cal.  App.  588,  86  Pac.  828,  we  think  states  correctly  the 
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rule  as  applied  to  cases  of  this  kind  as  follows:  *It  is 
further  claimed  that  a  draft  or  check  is  only  conditional, 
and  >  not  absolute,  payment  of  the  debt  for  which  it  is 
given,  and  does  not  extinguish  the  debt,  unless  it  is 
expressly  agreed  that  it  shall  constitute  payment.  This 
is  undoubtedly  the  rule  in  this  State.  *  ♦  *  Mr. 
Benjamin  thus  states  the  rule:  *A  check  is  accepted  as  a 
particular  form  of  cash  payment,  and,  if  dishonored,  the 
vendor  may  resort  to  his  original  claim,  on  the  ground 
that  there  has  been  a  ,  defeasance  of  the  condition  on 
which  it  was  taken.'  Benjamin  on  Sales  (7th  Ed.)  pp. 
755,  772.  We  do  not,  however,  understand  the  rule  to 
require  that  there  should  be  express  words  or  writing  of 
the  parties  agreeing  that  the  check  should  be  absolute 
payment.  The  circumstances  and  the  conduct  of  the  par- 
ties taken  together  may  show  an  express  understanding 
that  the  check  is  taken  in  satisfaction  of  the  debt,  or 
estop  the  creditor  from  claiming  the  contrary." 

And  we  approve  the  conclusion  of  that  court  that, 
while  a  delivery  and  acceptance  of  a  check  or  draft  does 
not,  in  all  cases,  discharge  the  original  debt  pro  tanto,  but 
that  it  may  be  so  delivered  and  received,  and  that,  when 
this  is  done,  payment  has  been  made  and  the  transaction 
in  which  it  was  made  is  taken  out  of  the  statute  of  frauds. 
This  question  should  have  been  submitted  to  the  jury,  and 
for  the  error  of  the  court  in  failing  so  to  do,  the  judgment 
will  be  reversed  and  the  cause  remanded. 


Strickland,  Administratob,  v.  Smith. 
Opinion  delivered  November  12,  1917. 

1.  WnXS—- PROOF    OP    EXECUTION — ^TESTIMONY    OP    BENEFICIARY. — ^The 

beneficiary  under  a  will,  who  is  not  an  attesting  witness,  may 
testify  as  to  the  circumstances  of  its  execution. 

2.  Wills — probate — reading  will  to  jury. — The  probate  court  re- 
fused to  probate  a  will  and  an  appeal  was  prosecuted  to  the  4nr- 
cuit  court  where  a  trial  was  had  before  a  jury.  Held,  the  trial 
court  did  not  commit  error  in  permitting  the  will  to  be  read  to 
the  jury. 
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8.  Appeal  and  ebrob—instructions  upon  what  points  baat  be 
ASKED. — ^A  litigant  has  a  right  to  have  a  correct  declaration  of 
the  law  given  upon  any  material  point  in  the  case  where  he  has 
offered  competent  testimony  tending  to  sustain  that  theory. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks,  Judge;  ajBSrmed. 

Bratton  <&  Bratton,  for  appellant. 

1.  The  only  question  was  was  the  will  entitled  to 
be  admitted  to  probate.  Kirby  &  Castle's  Digest,  §  10069. 

It  was  error  to  permit  the  will  to  be  read  in  evidence. 
Its  provisions  unduly  influenced  the  jury. 

2.  It  was  error  to  refuse  the  peremptory  instruction 
asked.  The  proponent  failed  to  show  by  the  attesting 
witnesses  that  Allen  had  executed  the  will.  Kirby  &  Cas- 
tle's Digest,  §  10073,  4,  5.  The  attesting  witnesses  both 
testified  that  Allen  never  requested  them  to  witness  his 
wiU. 

3.  It  was  error  to  allow  L.  J.  Brown,  the  attorney, 
and  Mrs.  Smith  to  testify.  19  Ark.  545,  553;  Kirby  & 
Castle's  Digest,  §  §  10092,  3,  4-8.  Outside  parties,  at- 
torneys and  beneficiaries  can  not  establish  a  will.  It 
was  clearly  error  to  allow  a  beneficiary  to  testify.  Thomp- 
son on  Wills  (1916  Ed.),  396;  14  Bush  434;  Schouler  on 
Wills  (1915  Ed.),  §  353;  78  Mo.  27;  27  Tenn.  278;  2  Root. 
303;28La.  Ann.  377. 

4.  The  court  erred  in  giving  instruction  No.  4.  It  is 
abstract. 

5.  No.  5  is  erroneous  in  that  it  tells  the  jury  that 
they  may  take  into  consideration  the  testimony  of  other 
witnesses  who  were  present  at  the  time  of  the  execution 
of  the  will. 

J,  H.  Hamiter  and  E.  B.  Buchanan^  for  appellee. 

1.  The  objections  to  the  testimony  of  Brown  and 
appellee  were  not  raised  at  the  time  of  the  trial.  It  is 
not  the  province  of  a  motion  for  a  new  trial  to  bring  upon 
the  record  irregularities  occurring  at  the  trial.  44  Ark. 
122;94  7ei.  147. 
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2.  Brown  and  Mrs.  Smith  were  competent  witnesses. 
Proponent  is  not  bound  by  the  testimony  of  the  sub- 
scribing witnesses.  2  Wigmore  on  Ev.,  §  §  1285  to  1304; 
13  Ark.  479.  Kirby's  Digest,  §  3093,  has  no  application 
to  the  contest  over  the  probate  of  a  will.  87  Ark.  286. 
Jones  Com.  on  Law  of  Evidence,  VoL  4,  §  §  792,  796; 
26  Ark.  476.  Nor  do  §  §  8053,  4,  5-9  apply;  they  refer 
only  to  subscribing  witnesses.  Devisees  and  legatees  are 
competent  witnesses  to  prove  a  will.  38  S.  E.  110;  108 
Pac.  73;  18  So.  831;  47  S.  E.  501;  63  AJa.  448. 

3.  This  case  comes  within  §  8056,  Kirby^s  Digest. 
Appellee's  claim  is  a  debt  against  the  estate. 

4.  Kirby's  Digest,  §  8053,  is  unconstitutional  and 
conflicts  with  §  2  schedule  to  the  Constitution.  lb.,  §  3094, 
5.  These  sections  are  taken  from  the  Civil  Code,  §  513. 
Devisees  and  legatees  are  competent  witnesses.  27  S.  W. 
254;  79  Atl.  600;  47  S.  E.  501;  63  Ala.  448. 

5.  The  instructions  were  correct.    13  Ark.  88,  483. 

SMITH,  J.  This  cause  originated  in  the  probate 
court  of  Pulaski  County,  where  the  purported  will  of 
Adolph  Allen,  a  colored  man,  was  offered  for  probate  by 
Kate  Smith,  a  colored  woman,  who  was  not  of  kin  to  the 
testator  but  who  received  a  substantial  portion  of  the 
estate  under  the  will.  The  probate  court  refused  to  pro- 
bate the  will,  and  an  appeal  was  prosecuted  to  the  cir- 
cuit court,  where,  upon  a  trial  before  a  jury,  there  was 
a  verdict  in  favor  of  the  will. 

The  subscribing  witnesses  were  0.  Samington  and  W. 
Beavers,  both  of  whom  testified  at  the  trial  in  the  circuit 
court,  and  their  testimony  was  of  a  character  to  cast 
some  doubt  both  upon  the  testamentary  capacity  of  the 
testator  at  the  time  of  the  execution  of  the  will,  or  the 
fact  that  they  signed  as  witnesses  at  the  testator's  re- 
quest. Thereupon  one  Brown,  who  was  the  attorney  who 
had  prepared  the  will,  testified  concerning  the  circum- 
stances of  its  execution,  which  he  had  witnessed,  and  Kate 
Smith,  who  was  also  present  at  its  execution,  gave  similar 
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testimony.     The  admissibility  of>ittiis  testimony  is  the 
principal  question  raised  on  this  appeal. 

It  is  arg]ied  that  Kate  Smith  was  an  incompetent 
witness  under  §  §  8053  and  8057  of  Kirby's  Digest. 
Section  8053  is  attacked  by  appellee  as  being  in  con- 
flict with  Section  2  of  the  Schedule  to  the  Constitution, 
which  provides  that  ''In  civil  actions,  no  witness  shall 
be  excluded  because  he  is  a  party  to  the  suit  or  interested 
in  an  issue  to  be  tried.    *     *     *'' 

(1)  It  is  also  contended  by  counsel  for  appellee  that 
Section  8057  of  Kirby's  Digest  does  not  apply  to  either 
Kate  Smith  or  to  the  attorney,  as  neither  of  them  was  a 
subscribing  witness ;  and,  as  we  agree  with  them  in  this 
contention,  we  do  not  consider  the  constitutionality  of  the 
section  Itttacked. 

The  States  of  the  Union  generally  appear  to  hav^ 
statutes  more  or  less  similar  to  the  above  mentioned 
sections  of  Kirby's  Digest.  Missouri  has  such  a  statute, 
and  the  Supreme  Court  of  that  State,  in  the  case  of 
MUtenberger  v.  Miltenberger,  78  Mo.  27,  held  that  a 
legatee  who  was  interested  as  such  in  the  establishment  of 
the  will,  would  not  be  allowed  to  testify  to  its  due  exe- 
cution, notwithstanding  he  may  not  have  signed  as  an 
attesting  witness ;  that,  while  the  statute  only  disqualifies 
him  in  express  terms  in  the  case  in  which  he  has  so  signed, 
it  would  defeat  the  manifest  policy  of  this  statute  to  allow 
him  to  testify  when  he  has  not  so  signed. 

Kansas  has  a  similar  statute,  which  was  construed 
by  the  Supreme  Court  of  that  State  in  the  case  of  Sell- 
ards  V.  Kirhy,  108  Pac.  73,  and  that  court  said  that  the 
statute  of  that  State,  making  void  a  devise  or  bequest  to 
a  witness  to  a  will,  which  can  not  be  proved  without  his 
testimony,  applies  only  to  attesting  witnesses,  and  not  to 
other  persons  called  upon  to  testify  when  the  will  is 
oflFered  for  probate. 

A  similar  conclusion  was  reached  by  the  Supreme 
Court  of  Vermont  in  the  case  of  In  re  Wheelock's  Will,  56 
Atl.  1013. 
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Upon  principle,  we  perceive  no  reason  why  the  bene- 
ficiary under  a  will,  who  was  not  an  attesting  witness, 
should  not  be  permitted  to  testify.  It  is  argued  that  it 
would  contravene  public  policy  to  permit  this.  But  the 
Supreme  Court  of  Vermont,  in  the  case  cited,  answers 
that  argument  as  follows:  *'It  is  argued  that  to  allow  a 
legatee  to  testify  to  the  execution  of  the  will  is  improper 
as  against  public  policy.  At  common  law,  in  the  probating 
of  a  will,  a  legatee  thereunder  was  incompetent  to  testify. 
This,  however,  was  solely  on  the  ground  of  pecuniary 
interest  in  the  outcome  of  the  action.  1  Underbill  on 
Wills,  Sec.  192;  4  Kent's  Commentaries  (11th  Ed.)  598. 
Since  such  disqualification  has  been  removed  by  statute, 
it  is  no  more  against  public  policy  to  allow  a  legatee 
to  testify  as  a  common  witness  on  all  questions  arising 
in  the  probation  of  a  will  than  it  is  to  allow  any  other 
person  interested  in  the  result  of  a  suit  to  give  testimony 
therein.  In  either  case  the  only  reason  why  it  could  be 
against  public  policy  is  the  interest  of  the  witness,  and 
that  ground  is  no  longer  available. ' ' 

Nor  is  it  the  law  that  the  proponents  of  a  will  are 
limited,  in  making  proof  of  its  execution,  to  the  evidence 
of  the  subscribing  witnesses.  This  subject  was  reviewed 
by  Professor  Wigmore  in  Volume  2  of  his  work  on 
Evidence.  Chapter  40  is  devoted  to  the  subject  of  pref- 
erence for  attesting  witnesses.  He  discusses  the  sub- 
ject with  his  usual  learning  and  expounds  the  reason  for 
the  rule.    In  Section  1302  of  this  chapter  he  says : 

**The  notion  of  the  rule  of  preference  for  the  at- 
testing witness  is  that  of  the  general  desirability,  in  the 
furtherance  of  truth,  of  obtaining  his  knowledge  on  the 
subject.  What  its  tenor  may  be,  remains  to  be  seen; 
the  object  of  the  law  is  to  obtain  his  knowledge, 
irrespective  of  the  side  in  whose  favor  it  may  bear. 
Accordingly,  it  is  not  necessary,  as  a  part  of  the  rule, 
that  he  should  testify  in  favor  of  execution.  The  rule 
is  satisfied  by  calling  him,  i.  c,  by  making  his  testimony 
available  for  the  trial.  If  his  testimony  fails  to  evidence 
the  execution,  the  present  rule  says  nothing  about  the 
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consequences — whatever  any  other  rule  may  say.  The 
present  rule's  force  is  absolutely  spent  when  the  witness 
is  produced  for  examination.  Here  also  policy  agrees 
with  principle;  for  the  practical  working  of  the  rule,  if 
it  require  that  the  witness  should  not  only  testify  but 
testify  favorably  (i.  e.  if  the  party  desiring  to  prove  exe- 
cution must  fail  if  the  attesters  failed  to  prove  it)  would 
be  unfair  and  disastrous,  especially  in  testamentary 
causes.  Accordingly,  the  failure  of  the  attester  from 
lack  of  memory,  to  prove  execution,  is  not  in  itself  any 
breach  of  the  present  rule ;  and  though  the  proponent  has 
still  to  prove  the  execution  in  some  sufficient  way,  he  is 
no  longer  hampered  by  any  rule  about  attesting  witnesses. 
**For  the  same  reason,  the  attester 's  positive  denial 
of  the  facts  of  execution,  contradicting  the  statements 
implied  or  expressed  in  his  attestation,  leaves  the  pro- 
ponent still  free  to  prove  by  other  testimony,  if  he  can, 
the  facts  of  due  execution;  a  permission  demanded  not 
only  by  principle  but  also  by  policy,  inasmuch  as  the 
proponent  would  otherwise  be  defeated  of  his  rights  by 
a  corrupt  attester.'' 

(2)  It  is  argued  that  prejudicial  error  was  com- 
mitted by  permitting  the  will  to  be  read  to  the  jury. 
The  basis  of  this  argument  is  that  the  will  recited  the 
reasons  prompting  the  testator  to  make  the  devise  which 
was  made  to  Kate  Smith,  thereby  arousing  sympathy  in 
her  favor  and  inclining  the  jurors  to  give  it  an  unduly 
favorable  consideration.  We  think,  however,  that  no 
error  was  conunitted  in  this  respect,  as  the  will  could  not 
be  probated  unless  it  was  offered  in  evidence,  and  we  can 
not  say  that  it  was  improper  for  the  jury  to  read  the 
disposition  there  made  of  the  property  devised,  as  we 
can  not  assume  that  such  information  would  control  or 
influence  the  jury  in  determining  whether  the  will  had, 
in  fact,  been  executed. 

(3)  Objection  is  made  to  an  instruction  numbered  4, 
upon  the  ground  that  it  was  abstract.  The  instruction 
is  admittedly  a  correct  declaration  of  the  law,  and,  ac- 
cording to  appellee's  theory  of  the  case,  it  was  not 
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abstract.  A  litigant  has  a  right  to  have  a  correct  dec- 
laration of  the  law  given  upon  any  material  point  in  the 
case  where  he  has  offered  competent  testimony  tending 
to  sustain  that  theoiy.  Finding  no  prejudicial  error, 
the  judgment  of  the  court  below  is  affirmed. 


Bbookfield  v.  Jonesboro  Tbust  Company. 

Opinion  delivered  November  12,  1917. 

Res  adjudicata — claim  for  preuminaby  expenses  against  im- 
provement district — ^FINAL  ADJUDICATION  OP  CLAIM — REMEDY  OF 
claimant. — The  orisrinal  proceeding  lookiiig  to  the  organisation 
of  an  improvement  district  was  dismissed  for  want  of  jurisdic- 
tion, but  no  order  was  entered  of  record.  The  engineer  (appel- 
lant) of  the  district  sought  to  recover  his  fees  for  preliminary 
work,  and  moved  to  redocket  the  original  case  for  this  puipose 
and  to  nunc  pro  tunc  the  original  decree  dismissing  the  proceed- 
ings; the  court  entered  the  original  decree  now  for  then,  but 
denied  appellant  the  relief  sought.  Held,  it  was  appellant's  duty 
to  appeal  from  this  order,  which  was  a  final  adjudication  of  his 
claim,  and  that  a  separate  suit  would  be  defeated  by  a  plea  of  res 
adjudicata. 

Appeal  from  Craighead  Circuit  Court,  Jonesboro 
District;  R,  H.  Dudley,  Judge;  affirmed. 

H.  M.  Mays  and  J.  C.  Brookfield,  for  appellant, 

1.  The  plea  of  res  adjudicata  does  not  apply,  be- 
cause appellant  was  never  a  party  to  the  issue  herein. 
The  judgment  was  not  final  as  to  him.  113  Ark.  196; 
116  Id.  4:16;  119  Id.  315. 

2.  The  sureties  in  the  bond  are  liable  for  the  costs 
and  expenses  of  the  survey.  106  Ark.  296;  119  Id.  20; 
Act  229,  Acts  1911 ;  122  Ark.  14 ;  123  Id.  246 ;  122  Id.  491 ; 
115  Id.  427. 

Baker  £  Sloan,  for  appellees. 

1.  The  court  dismissed  the  cause  for  want  of  juris- 
diction. Appellant  was  a  party  but  failed  to  appeal.  The 
matter  is  res  adjudicata.    The  court  has  no  jurisdiction 


GooqIc 


Digitized  by  VjOOQ 


ABK.]  Brookpibld  t^  JoNESBORO  Teust  Co.  357 

and  could  not  adjudicate  costs  and  expenses.    1  Ark.  55, 
58;  21  Id.  264-7;  24  Id.  177,  182;  85  Id.  213. 

2.  There  was  no  adjudication  of  costs  or  fees  at  the 
time  the  case  was  dismissed. 

This  is  a  new  and  original  suit  for  fees  never  ad- 
judicated. The  only  evidence  that  could  be  heard  was  the 
record  of  the  former  proceedings.  No  extraneous  or 
oral  testimony  could  be  offered  or  heard,  for  the  value 
of  his  services  must  have  been  determined  in  the  original 
action.    52  Ark.  103,  106. 

3.  The  circuit  court  passed  upon  and  dismissed  the 
claim  of  appellant  on  September  25,  1915  and  this  pre- 
dnded  him,  because  it  became  res  adjudicata  on  his  failure 
to  appeal. 

If  the  court  was  without  jurisdiction,  Brookfield 
was  never  in  law  appointed  engineer ;  if  there  was  juris- 
diction the  court  acted  in  the  exercise  of  that  power  in 
dismissing  his  claim. 

HUMPHREYS,  J.  Appellant,  who  is  a  civil  en- 
gineer,  brought  suit  in  the  circuit  court  for  the  Jonesboro 
District  of  Craighead  County  against  appellees  on  a  bond 
to  recover  a  fee  of  $5,000  for  making  a  survey  prelimi- 
nary to  the  attempted  organization  of  Big  Creek  Drain- 
age District  in  Craighead  County. 

Appellees  denied  liability  upon  the  bond  and  pleaded 
res  adjudicata. 

The  cause  was  heard  upon  the  complaint,  answer, 
the  original  petition  filed  in  the  matter  of  the  attempted 
formation  of  Big  Creek  Drainage  District,  and  all  the 
orders  and  judgments  of  the  circuit  court  rendered  in 
connection  with  said  district.  The  complaint  was  dis- 
missed and  the  cause  is  here  on  appeal. 

Big  Creek  Drainage  District  was  attempted  to  be 
organized  by  appellees  under  Act  279  of  the  General  As- 
sembly of  the  State  of  Arkansas  for  the  year  1909,  as 
amended  by  Act  No.  221  of  the  public  acts  of  1911. 
All  the  necessary  steps  preliminary  to  the  organization 
of  said  district,  as  provided  by  said  act,  were  complied 
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with.  In  the  course  of  the  proceedings,  the  required 
statutory  bond  was  filed  by  these  appellees.  Appellant 
was  duly  appointed  engineer  to  make  the  preliminary 
survey  and  signed  and  filed  his  report  in  the  manner 
provided  by  law.  Upon  hearing,  the  cause  was  dismissed 
for  the  want  of  jurisdiction,  on  the  1st  day  of  July,  1912, 
This  order  was  not  entered.  Appellant  filed  a  motion 
to  reinstate  the  cause  for  the  purpose  of  adjudicating 
the  costs  of  the  preliminary  survey.  He  also  moved  for 
a  nunc  pro  tunc  order  to  enter  the  judgment  rendered 
by  the  court  dismissing  the  cause  for  the  want  of  juris- 
diction. The  above  motions  were  presented  to  the  court 
for  consideration  on  September  25, 1915,  and  the  following 
judgment  was  rendered  on  that  date : 

**It  is  therefore  by  the  court  considered,  ordered 
and  adjudged  that  this  cause  be  dismissed  for  want  of 
jurisdiction,  and  that  as  this  order  was  made  and  ren- 
dered on  the  1st  day  of  July,  1912,  that  same  be  entered 
now  for  then,  and  the  motion  to  reinstate  and  tax  costs 
to  pay  the  engineer's  claim  for  fees  is  on  that  account 
denied  and  dismissed.** 

The  bond  executed  by  appellees  was  a  statutory 
bond  conditioned  for  the  payment  of  the  costs  and  ex- 
penses of  the  survey  in  the  event  the  proposed  district 
should  not  be  established. 

This  court  has  held  that  it  was  proper  to  present 
the  claim  for  the  costs  and  expenses  of  a  preliminary 
survey  in  the  original  proceeding  for  the  formation  of 
the  district.  Burton  v.  Chicago  Mill  £  Lumber  Co.,  106 
Ark.  296. 

Appellant  filed  a  motion  to  redocket  the  original 
case  for  this  purpose  and  to  nunc  pro  tunc  the  original 
decree  dismissing  the  proceeding  for  the  want  of  juris- 
diction. The  court  entered  the  original  decree  now  for 
then  and  for  the  reason  that  the  original  proceeding 
was  dismissed  for  the  want  of  jurisdiction  the  court 
denied  and  dismissed  the  motion  to  reinstate  and  tax  costs 
to  pay  the  original  claim  for  fees.  It  was  appellant's  duty 
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to  appeal  from  this  order  for  it  was  a  final  adjudication 
of  his  claim. 

The  plea  of  res  adjudicata  to  the  action  of  appellant 
was  a  good  and  sufficient  defense. 

The  judgment  is  affirmed. 


Wallace  v.  Glessneb. 
Opinion  delivered  November  19,  1917. 

1.  £YU)ENCE — ^DOCUMENTARY  EVIDENCE  BECOMES  PART  OF  THE  RECORD, 

HOW. — Li  an  action  to  try  the  title  to  certain  lands,  appellees 
relied  upon  patents  from  the  United  States.  The  certificates  of 
entry  were  not  introduced  in  evidence.  Held,  a  mere  reference 
to  the  certificates  will  not  bring  them  into  the  record.  They 
^  must  be  read  to  the  court  and  filed,  or  brought  in  by  bill  of  ex- 
ceptions. 

2.  Tax  sale — collateral  attack — ^void  sale — ^lack  op  jurisdic- 
tion.— The  decree  in  an  overdue  tax  suit  is  liable  to  collateral 
attack,  where  the  court  rendering  it  was  withput  jurisdiction, 
because  the  title  to  the  lands  involved  was  in  the  United  States 
Government. 

Appeal  from  Logan  Chancery  Court,  Northern  Dis- 
trict; W.  A,  Falconer^  Chancellor;  aflSrmed. 

J.  G.  Wallace  <&  Son,  for  appellant. 

1.  The  only  question  is  did  the  chancery  court  have 
jurisdiction  in  the  overdue  tax  proceedings.  All  pre- 
sumptions are  in  favor  of  jurisdiction  and  the  regularity 
of  the  proceedings.  Acts  1881,  'S*  18,  p.  63.  A  void  judg- 
ment binds  no  one,  but  a  voidable  one  is  binding  until 
set  aside.  The  cross-complaint  made  no  case  for  equitable 
relief.  31  Ark.  598:  47  Id.  205;  26  Id.  54.  The  attacks 
on  the  decree  are  groundless.  It  is  too  late  to  raise 
the  question  of  payment  of  taxes.  §  §  4  and  15  Acts  1881 ; 
Mansf.  Digest,  'S*  4475.,  The  lands  were  struck  off  to 
the  State  and  conveyed  to  appellant.  The  court  had 
jurisdiction.  72  Ark.  601.  No  patents  from  the  U.  S. 
were  exhibited. 

2.  Decrees  in  overdue  tax  suits  can  not  be  attacked 
collaterally  for  other  than  jurisdictional  facts.    55  Ark. 
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30,  37;  66  Id.  539;  Ih.  48;  53  Id.  445;  45  Id.  530;  57  Id. 
423;  50  Id.  188;  91  Id.  95;  108  Id.  515;  49  Id.  336.  The 
recitals  in  the  decree  are  conclusive  of  jurisdiction.  Kir- 
by's  Digest,  §  4424-5,  and  cases  cited. 

When  proceedings  are  regularly  had  under  the  over- 
due tax  act,  resulting  in  sale  and  confirmation,  all  persons 
are  precluded  from  attacking  the  sale  on  account  of  de- 
fenses which  could  have  been  set  up  in  such  proceeding. 
91  Ark.  95;  49  Id.  336;  50  Id.  188;  72  Id.  101,  112.  It 
is  the  general  policy  to  uphold  tax  titles  when  the  sale 
is  regular.    49  Id.  336 ;  72  Id.  430. 

See  55  Ark.  398.  After  confirmation  all  defenses 
were  cut  oflF.  22  Ark.  118;  55  Id.  30;  57  Id.  423.  The 
decree  is  conclusive.     105  Ark.  5. 

Robert  J.  White,  for  appellees. 

1.  The  decree  was  void  for  want  of  jurisdiction 
and  the  sale  to  appellant  void.  The  lands  belonged  to 
the  U.  S.  and  it  is  not  shown  that  title  has  passed  or 
that  the  lands  were  subject  to  taxation.  Acts  1881,  p. 
63-4 ;  56  Ark.  419 ;  55  Id.  30 ;  65  Id.  84. 

McCULLOCH,  C.  J.  Appellant  instituted  separate 
actions  against  appellees  Glessner  and  Biggs,  respec- 
tively, for  the  possession  of  certain  lands  in  Logan 
County.  The  two  actions  were  transferred  to  equity,  and 
by  consent  consolidated,  and  tried  together,  and  a  final 
decree  was  rendered  in  favor  of  each  of  said  appellees. 

Appellant  claimed  each  of  the  tract  of  land  in 
controversy  under  a  deed  from  the  Commissioner  of 
State  Lands,  the  State's  title  being  based  on  a  sale  pur- 
suant to  a  decree  of  the  chancery  court  of  Logan  County 
for  overdue  taxes  under  the  act  of  March  12,  1881.  See 
Acts  of  1881,  p.  63.  Appellees  answered,  setting  forth  nu- 
merous grounds  for  an  attack  upon  the  validity  of  the 
overdue  taxes  decree,  and  among  other  things  alleged 
that  they  held  the  lands  under  patents  from  the  United 
States,  and  that  the  lands  were  owned  by  the  government 
and  were,  therefore,  not  subject  to  taxation  at  the  time 
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of  the  original  void  assessjnent  or  at  the  time  of  the  in- 
stitution of  the  suit  in  which  the  sale  was  decreed. 

(1)  The  decree  recites  that  the  cause  was  heard 
upon  *Hhe  record  evidence,  oral  evidence,  and  patent 
deeds,  papers,  and  other  documentary  evidences  in  said 
case."  It  is  conceded  that  the  patents  do  not  show  the 
dates  when  the  titles  passed  from  the  government  to 
the  entrymen  under  the  original  entries,  but  it  is  con- 
tended that  the  mere  reference  in  the  patents  to  the 
original  certificates  by  numbers  makes  them  parts  of  the 
patents  so  as  to  constitute  parts  of  the  record  on  which 
the  case  was  tried  below,  and  that  we  ought  to  compel 
the  production  of  the  certificates  and  treat  them  as  parts 
of  the  record.  It  is,  however,  a  mistake  to  assume  that  a 
mere  reference  to  the  certificates  brought  them  into  the 
record  without  having  been  read  to  the  court  and  filed,  or 
brought  in  by  bill  of  exceptions. 

(2)  There  is,  therefore,  nothing  in  the  record  to 
prove  that  the  title  passed  out  of  the  government  at  a 
time  earlier  than  the  date  of  the  respective  patents  in 
the  case,  which  was  after  the  institution  of  the  overdue 
tax  suit.  The  chancery  court  found  that  the  overdue 
tax  decree  was  void  for  want  of  jurisdiction  of  the  court 
which  rendered  it,  and  that  is  correct  if  the  lands  be- 
longed to  the  United  States  Government.  The  decree 
in  the  overdue  tax  suit  is  not  open  to  collateral  attack 
merely  for  correction  of  errors,  but  if  the  court  was  with- 
out jurisdiction  because  of  the  fact  that  the  lands  in 
question  belonged  to  the  government,  the  decree  was  void, 
and,  in  that  respect,  not  open  to  collateral  attack.  Bur- 
cham  V.  Terry,  55  Ark.  398. 

Upon  the  record  presented  the  decree  of  the  court 
is  correct  and  the  same  is,  therefore,  affirmed. 
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Jones  v.  Bank  of  Commerce  of  Fobt  Smith,  Abkansas. 
Opinion  delivered  November  19,  1917. 


1.  Corporations — right  to  sue — ^failure  to  pay  franchise 
A  corporation  which  has  failed  to  file  a  report  and  pay  the  fran- 
chise tax  provided  in  section  21  of  Act  112,  Acts  of  1911,  may 
bring  an  action  on  its  own  account  where  the  attorney  general 
has  not  proceeded  to  annul  its  charter  under  section  15  of  said 
act. 

2.  Appeal  and  error — duty  to  abstract  testimony. — Issues  raised 
on  appeal  will  not  be  considered  where  the  testimony  relating 
thereto  has  not  been  abstracted. 

8.  Attorney  and  client — ^authority  to  bring  suit. — In  the  ab- 
sence of  a  showing  of  lack  of  authority,  an  attorney  wiU  be  pre- 
sumed to  have  authority  to  bring  a  law  suit  for  the  client  named. 

4.  Contracts— WRITING  not  necessary— conditional  sales. — Con- 
tracts for  the  conditional  sale  of  property  are  not  required  to  be 
in  writing. 

5.  Sales — condition — ^breach — ^remedy  of  seller. — ^Where  prop- 
erty is  sold  on  a  credit  and  the  title  thereto  is  retained  by  the  ven- 
dor, the  latter  upon  a  breach  of  the  conditions  of  the  sale,  either 
may  treat  the  sale  as  absolute  and  sue  for  the  price  thereof,  or 
he  may  treat  the  sale  as  canceled  and  recover  the  property. 

6.  Limitations — sale  of  chattels. — ^An  action  for  the  purchase 
price  of  chattels  sold,  held,  not  barred  by  limitations. 

7.  Appeal  and  error — ^finding  of  jury. — Where  the  testimony  is 
conflicting,  the  verdict  of  the  jury  will  not  be  disturbed  on  ap- 
peal if  there  is  evidence  legally  sufficient  to  support  it. 

8.  Damages — finding  of  jury.— Under  Kirby's  Digest,  S  6207,  the 
jury  may  make  a  special  as  well  as  a  generaf  finding  upon  the 
question  of  damages. 

9.  Damages — verdict — special  and  general  finding — conpuct. — 
Where  the  special  and  general  finding  as  to  damages,  by  the 
jury,  are  conflicting,  under  Kirby's  Digest,  f  6208,  the  special 
finding  controls. 

Appeal  from  Sebastian  Circuit  Court,  Fort  Smith 
District;  Paul  Little,  Jnd^e;  afBrmed. 

T.  S.  Osborne  and  W.  H.  Dunhlazier,  for  appellants. 

1,  It  was  error  to  give  instmction  No.  1  for  appellee. 
The  corporation  had  not  paid  its  franchise  tax.  Act  443, 
Acts  1907,  and  No.  260,  Acts  1909.  It  was  also  in  the  hands 
of  a  receiver  and  he  alone  conld  sue.    The  attomevs  were 
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not  authorized  to  bring  the  suit.    10  Cyc.  773-775b;  24 
A«  &  E.  Ann.  Cas.  300  and  note. 

2.  The  sale  was  absolute  and  not  conditional.  20  A. 
&  E.  Ann.  Cas.  300  and  note. 

3.  There  was  error  in  the  other  instructions.  Ap- 
pellants had  the  right  to  show  that  appellee  was  not 
entitled  to  possession  of  the  property.  49  Misc.  614;  96 
N.  Y.  S.  837;  20  A.  &  E.  Ann.  Cas.  296  and  note. 

4.  There  is  no  proof  of  damages  and  no  demand 
made.    27  S.  C.  244;  3  S.  E.  225. 

Geo.  W.  Dodd,  for  appellee. 

1.  »There  was  no  proof  that  appellee  had  jiot  paid 
its  franchise  tax.  It  was  not  subject  to  the  tax  nor  doing 
business  in  this  State.    Acts  1911,  Act  112. 

2.  The  question  of  the  attorney's  authority  to  bring 
the  suit  was  not  properly  raised  nor  proven.  4  Cyc.  930 ; 
2  Ark.  356;  1  Id.  99;  38  Id.  467;  40  Id.  131;  104  Id.  7. 

2.  The  sale  was  conditional  and  by  bringing  replevin 
waived  the  debt  for  the  purchase  money..  97  Ark.  432 ;  91 
Id.  319. 

3.  The  suit  was  not  barred;  it  was  brought  within 
three  years. 

4.  The  evidence  is  not  abstracted. 

5.  There  is  no  error  in  the  instructions  and  the 
damages  were  proven. 

HART,  J.  Appellee  sued  appellants  in  replevin  to 
recover  certain  furniture,  fixtures  and  other  property 
usually  used  in  a  restaurant. 

According  to  the  testimony  adduced  in  favor  of  ap- 
pellants they  bought  the  property  from  appellee  and  paid 
$25  cash,  and  the  balance  was  to  be  paid  in  deferred 
payments.  The  property  was  to  be  removed  from  a  ware- 
house where  it  was  stored,  at  a  subsequent  time,  and  they 
subsequently  took  possession  of  the  property  under  the 
contract  of  sale  and  moved  it  into  their  place  of  business. 
The  sale  was  absolute  and  there  were  no  conditions  to 
it.     They  did  not  receive  all  the  property  they  pur- 
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chased  from  appellee  and  the  part  they  did  receive  was 
not  worth  more  than  eighty-five  dollars. 

According  to  the  evidence  adduced  by  appellee  the 
sale  was  made  in  November,  1913,  and  was  a  conditional 
one.  It  was  understood  that  the  title  to  the  property 
should  remain  in  appellee  until  it  was  paid  for.  The 
projJerty  was  worth  anywhere  from  seven  hundred  to 
one  thousand  dollars. 

The  jury  returned  a  verdict  in  favor  of  appellant  and 
the  case  is  here  on  appeal. 

The  action  of  the  court  in  giving  instruction  No.  1 
is  assigned  as  error.    The  instruction  reads  as  follows : 

**  You  are  instructed  that  the  plaintiff  is  an  Arkansas 
corporation  and  is  entitled  to  bring  and  maintain  this 
action.'* 

In  the  first  place  it  is  claimed  that  appellee  was 
not  entitled  to  bring  and  maintain  the  action  because 
it  had  not  paid  the  franchise  tax  as  required  by  Act 
No.  443  of  the  Acts  of  the  General  Assembly  of  1907, 
and  Act  260  of  the  Acts  of  the  General  Assembly  of 
1909  amendatory  thereof.  The  first  section  of  the  Act 
of  1907  provides  for  the  payment  of  a  franchise  tax  by 
corporations  and  the  Act  of  1909  is  amendatory  thereof. 
See  Acts  of  1907,  page  1213,  and  Acts  of  1909,  page  780. 
Section  2  of  the  Acts  of  1907  provides  as  a  penalty 
for  the  failure  to  pay  the  tax,  that  the  corporation  shall 
forfeit  its  right  to  do  business  in  the  State,  which  for- 
feiture shall  be  consummated  without  judicial  ascertain- 
ment by  the  Secretary  of  State  and  thereafter  that  the 
corporation  shall  be  denied  the  right  to  sue  or  defend 
in  any  of  the  courts  in  this  State. 

(1-2)  In  answer  to  the  contention  of  appellants 
that  the  right  of  the  corporation  to  bring  and  maintain 
an  action  in  the  courts  of  this  State  was  forfeited  be- 
cause it  had  failed  to  pay  the  franchise  tax  prescribed 
by  the  acts  above  referred  to,  it  need  only  be  said  that 
the  acts  of  the  Legislature  just  referred  to  were  expressly 
repealed  by  section  21  of  Act  112  of  the  Acts  of  1911. 
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See  the  General  Acts  of  1911,  page  67.  That  act  provides 
for  an  annual  report  and  the  payment  of  a  franchise 
tax  by  corporations  doing  business  in  the  State. 

Section  15  provides  that  upon  failure  of  a  corpor-v 
ation  to  make  such  report  or  pay  such  tax  within  the 
time  designated  in  the  act,  the  Attorney  General  or  pros- 
ecuting attorney  of  the  district  shall  bring  an  action  in 
the  circuit  court  to  forfeit  and  annul  the  charter  of  the 
corporation.  No  such  taction  was  brought  in  the  present 
case  and  the  corporation  had  the  right  to  bring  and  main- 
tain the  action.  Another  objection  now  made  to  the 
instruction  is  that  the  record  shows  that  a  receiver  was 
appointed  to  take  charge  of  the  affairs  of  the  corpora- 
tion and  that  the  suit  should  have  been  brought  and  main- 
tained by  him.  It  is  true  that  appellants  in  their  brief  state 
that  the  record  shows  that  a  receiver  was  appointed  to 
take  charge  of  the  affairs  of  the  bank  but  they  do  not 
abstract  the  testimony  of  any  witness  on  this  point.  Under 
the  settled  rules  of  this  court  appellants  are  required 
to  abstract  the  testimony  of  witnesses.  This  rule  was 
adopted  in  the  early  days  of  the  court  to  facilitate  its 
business  in  order  that  the  judges  might  not  be  required 
to  explore  the  transcript  to  ascertain  the  testimony  of  the 
witnesses.  Counsel  for  appellee  deny  that  the  record 
shows  the  appointment  of  a  receiver  for  the  bank.  Hence 
it  was  incumbent  upon  appellants  to  abstract  the  testi- 
mony of  the  witnesses  who  testijBed  to  this  fact  and  not 
having  done  so  the  court  will  not  consider  this  objection 
to  the  instruction. 

(3)  It  is  next  contended  that  the  attorneys  for 
appellee  had  no  authority  from  the  corporation  to  bring 
this  suit  for  it.  No  proof  was  introduced  by  appellants 
tending  to  show  lack  of  authority  in  the  attorneys  for 
the  bank  to  bring  the  suit.  The  attorneys  are  officers 
of  the  court  and  in  the  absence  of  a  showing  to  the  con- 
trary they  will  be  presumed  to  have  such  authority. 

The  bank  based  its  right  to  recover  in  this  case  upon 
the  fact  that  the  sale  of  property  in  controversy  by  it  to 
appellants  was  a  conditional  sale.    It  is  insisted  by  coun- 
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sel  for  appellants  that  there  is  no  testimony  in  the  record 
sufficient  to  establish  this  fact  and  for  that  reason  appellee 
was  not  entitled  to  recover  the  property.  The  cashier  of 
the  bank  acted  for  it  in  making  the  sale.  He  testified 
that  the  sale  was  made  in  November,  1913,  and  that  he 
continued  in  the  service  of  the  bank  until  March,  1914. 
We  quote  from  his  testimony  the  following : 

'*Q.  Was  there  any  agreement  between  the  bank 
and  Mr.  Jones  as  to  the  title  to  the  property,  and  as 
to  the  payments  to  be  made  on  it! 

A.  Mr.  Jones,  as  well  as  I  remember,  was  to  pay 
$25  a  month,  and  there  was  never  a  written  agreement 
made.  I  can  not  say  whether  it  was  negligence  on  my 
part  or  whether  I  was  waiting  for  a  pajrment.  This 
property  was  sold  to  them  by  me  as  cashier  of  the  bank 
before  I  ever  collected  any  money  on  it,  it  was  the  in- 
tention all  along  to  hold  the  property  as  security.  When- 
ever the  papers  were  drawn  up  and  to  be  signed,  that  was 
all  you  might  say,  a  verbal  agreement  between  Mr.  Jones 
and  myself.    We  didn't  write  out  the  agreement. 

Q.  That  the  property  was  to  stand  for  the  money? 
,     A.    Yes,  sir;  it  certainly  was.'' 

(4)  In  another  part  of  his  testimony  he  stated 
that  Jones  understood  that  the  bank  was  going  to  retain 
the  property  as  security  and  that  it  was  the  intention  of 
the  bank  not  to  part  with  the  title.  He  further  stated 
that  it  was  the  intention  of  the  parties  that  this  should 
be  embodied  in  a  written  contract  but  that  through  negli- 
gence on  his  part  the  property  was  delivered  to  appellant 
without  any  written  contract  for  the  sale  of  it  having 
been  executed;  that  no  part  of  the  purchase  money  of 
the  property  has  ever  been  paid.  In  this  State  we  have 
no  statute  requiring  contracts  for  the  conditional  sale  of 
property  to  be  reduced  to  writing  and  in  the  absence  of 
such  a  statute  a  writing  is  not  necessary.  Butts  v.  Screws, 
95  N.  C.  215. 

(5)  We  think  the  testimony  stated  above  was  suflB- 
cient  to  warrant  the  jury  in  finding  that  the  sale  was 
a  conditional  one.    It  is  true  the  appellants  testified  that 
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the  sale  was  an  absolute  one.  This  made  a  conflict  in  the 
testimony  on  this  point  which  was  settled  against  ap- 
pellants by  the  verdict  of  the  jury.  There  being  evidence 
of  a  substantial  nature  to  support  it,  under  the  settled 
rules  of  this  court'  the  verdict  can  not  be  disturbed  on 
appeal.  It  is  settled  in  this  State  that  where  property 
is  sold  on  a  credit  and  the  title  thereto  is  retained  by  the 
vendor,  the  latter  upon  a  breach  of  the  conditions  of  the 
sale,  either  may  treat  the  sale  as  absolute  and  sue  for 
the  price  thereof,  or  may  treat  the  sale  as  canceled  and 
recover  the  property.  Butler  v.  Dodson,  78  Ark.  569 ; 
Hollenberg  Music  Co.  v.  Barron,  100  Ark.  403. 

It  is  also  contended  that  there  is  not  suflScient  testi- 
mony to  support  the  amount  of  the  verdict.  The  jury 
returned  a  verdict  for  appellee  in  the  sum  of  $421.05.  The 
testimony  as  to  the  value  of  the  property  was  in  direct 
conflict  and  was  variously  estimated  from  about  $80 
to  $1,000. 

According  to  the  testimony  of  appellants  the  prop- 
erty had  been  damaged  by  a  fire  before  they  purchased 
it  and  had  then  been  stored  in  a  warehouse  where  it  very 
much  deteriorated  in  value.  They  said  that  they  did  not 
get  near  all  of  the  property  they  bargained  for  and  that 
what  they  did  get  was  very  badly  damaged  so  that  it 
was  of  but  little  value. 

According  to  the  evidence  adduced  in  favor  of  ap- 
pellee the  property  was  turned  over  to  appellants  in 
good  condition  and  it  was  checked  up  to  ascertain  whether 
or  not  it  was  all  there.  Some  of  the  witnesses  for  appellee 
placed  a  value  on  the  property  of  more  than  $700.  Hence 
it  can  not  be  said  that  there  was  not  sufficient  evidence 
to  support  the  amount  of  the  verdict.  We  have  carefully 
examined  the  instructions  of  the  court  and  think  the 
respective  theories  of  the  parties  were  submitted  to  the 
jury  under  proper  instructions. 

(6)  It  is  also  contended  that  the  action  is  barred 
by  the  three  years  statute  of  limitations.  The  suit  was 
filed  August  the  2nd,  1916.  According  to  the  testimony  of 
appellants  the  sale  was  made  more  than  three  years  before 
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that  date;  but  according  to  the  evidence  of  appellee, 
the  sale  was  not  made  until  the  latter  part  of  November, 
1913.  Hence  according  to  the  evidence  adduced  in  favor 
of  appellee  the  action  was  not  barred  by  the  statute  of 
limitations  and  the  dispute  between  the  parties  upon  this 
question  of  fact  was  submitted  to  the  jury  under  proper 
instructions. 

We  find  no  prejudicial  error  in  the  record  and  the 
judgment  will  be  aflSrmed. 

HART,  J.,  (on  rehearing).  (7)  In  their  motion 
for  rehearing  counsel  for  the  defendant  earnestly  insist 
that  there  is  not  sufficient  evidence  to  support  the  verdict 
of  the  jury  as  to  the  number  and  value  of  the  articles 
taken.  It  would  unduly  extend  this  opinion  to  take  up 
each  article  and  the  testimony  thereon  at  length.  There 
is  an  irreconcilable  conflict  in  the  testimony  on  this  point 
and  under  the  settled  rules  of  this  court  we  can  not 
disturb  the  verdict  of  the  jury  if  there  is  evidence  legally 
sufficient  to  support  it.  We  have  carefully  considered 
the  evidence  and  find  that  the  evidence  of  the  plaintiflf, 
if  believed  by  the  jury,  warranted  the  verdict 

Upon  further  consideration  of  the  case  we  are  of  the 
opinion  that  the  evidence  did  not  warrant  the  amount 
of  the  verdict  for  damages  and  in  his  contention  in 
this  respect  we  think  counsel  is  correct.  The  verdict  of 
the  jury  upon  this  point  is  as  follows : 

(8)  **And  we  further  find  damages  for  the  plain- 
tiff in  the  sum  of  $5  per  modth,  or  $185  for  the  detention 
of  said  property.'* 

Thus  it  will  be  seen  that  the  jury  made  a  special, 
as  well  as  a  general,  finding  upon  the  question  of  damages. 
This,  in  their  discretion,  they  might  do.  Kirby's  Digest, 
§  6207. 

(9)  Section  6208  provides  that  when  the  special 
finding  of  fact  is  inconsistent  with  the  general  verdict, 
the  former  controls  the  latter,  and  the  court  may  giv^ 
judgment  accordingly.  A  statement  of  the  facts  upon 
this  point  will  readily  show  that  the  special  finding  is 
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inconsistent  with  the  general  verdict.  There  was  tes- 
timony from  which  the  jury  might  have  found  the  rental 
value  to  be  five  dollars  per  month.  One  witness  tes- 
tified that  its  rental  value  was  ten  dollars  per  month. 
The  suit  was  commenced  on  August  2,  1916,  and  the 
jury  rettirned  a  verdict  December  21,  1916.  The  verdict 
was  returned  four  months  and  nineteen  days  after  the 
suit  was  commenced.  There  was  no  demand  by  the 
plaintiff  for  the  property  until  the  commencement  of 
the  suit  and  the  plaintiff  was  only  entitled  to  damages 
from  that  time.  • 

The  jury  found  the  rental  value  of  the  property 
to  be  $5  per  month  and  for  four  months  and  nineteen 
days  the  total  would  be  $23.14.  This  is  inconsistent  with 
the  general  verdict  on  this  point  and  as  we  have  already 
seen  the  special  finding  controls.  The  action  of  the 
court  in  entering  judgment  for  the  amount  of  the  general 
verdict  on  this  point  was  erroneous  and  will  be  re- 
versed. To  this  extent  the  motion  for  rehearing  will 
be  granted.  In  other  respects  the  judgment  will  be 
affirmed. 


DUBFBB  V.  DOBB. 

Opinion  delivered  November  19, 1917. 

NeGUGENCB— IN  JURY  TO  PATIENT  IN  HOSPITAL— INSTRUCTION  AS  TO 

MODE  OF  INJURY. — Deceased  was  a  patient  and  inmate  at  ap- 
pellee's hospital,  upon  the  second  floor,  whei^  he  had  been  oper- 
ated upon,  and  where  he  was  desperately  iU.  He  was  left  un- 
attended in  his  room,  and  was  later  found  on  the  ground  below  a 
balcony  and  at  the  foot  of  some  stairs.  He  died  shortly  there- 
after. Appellant,  deceased's  fath^  brought  suit  against  appel- 
lee, alleging  negligence,  and  also  alleging  that  deceased  'Valked 
out  of  said  room  and  out  of  the  upstairs  door  upon  a  small  plat- 
form, and  fell  from  the  banisters  or  down  the  steps.''  The  court 
charged  the  Jury  that  in  order  to  And  for  the  plaintiff  they  must 
find  that  deceased  ^ell  from  l^e  porch  of  the  sanitarium  to  the 
ground  below."  No  one  saw  deceased  fall,  and  it  was  entirely 
unexplained.  Held,  it  was  error  to  limit  a  recovery  simply  to  a 
"fall  from  the  porch." 
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2.  Negligence — injury  to  person  in  hospital— proof  of  negli- 
gence BY  CIRCUMSTANCES. — Under  the  facts  as  set  out  in  the 
above  syllabus,  the  trial  court  charged  the  jury:  "You  are  in- 
structed that  negligence  can  not  and  will  not  be  presumed  from 
the  circumstances  of  Dolph  Durfree's  death,  but  it  is  incumbent 
upon  the  plaintiff  to  prove  such  acts  of  negligence  and  careless- 
ness on  the  part  of  the  defendant  as  are  alleged  in  his  com- 
plaint." Held,  the  giving  of  this  instruction  was  erroneous,  when 
objected  to  specifically  on  the  ground  that  "the  plaintiff's  proof 
consisted  of  a  series  of  circimistances,  and  this  instruction,  in 
effect  tells  the  jury  that  they  could  not  consider  those  circum- 
stances." 

8.  NEGUGENCE — DEATH — PAIN  AND  SUFFERING — CONTRIBUTIONS. — Un- 
der the  facts  as  set  out  in  syllabus  1,  above,  it  is  improper  for 
the  trial  court  to  charge  the  jury,  that  if  they  found  that  de- 
ceased may  have  died  from  causes  other  than  appeUees'  negli- 
gence, that  plaintiff  could  not  recover.  Plaintiff  was  suing  both 
for  loss  of  contributions,  and  for  pain  and  suffering.  Although 
deceased  may  have  died  from  other  causes  than  appellees'  negli- 
gence, there  could  be  a  recovery  for  additional  and  increased  pain 
and  suffering  caused  by  appellees'  negligence. 

4.  Appeal  and  error — giving  correct  and  incorrect  instructions. 
.  — The  instructions  of  the  trial  court  must,  as  a  whole,  properly 

declare  the  law,  and  a  cause  will  be  reversed  where  some  of  the 
instructions  given  are  erroneous,  although  others  given  properly 
state  the  law. 

5.  Negligence — ^treatment  of  patient  in  hospital — opinion  of 
expert  witnesses. — In  an  actioij  for  damages  for  injuries  re- 
ceived by  deceased  by  reason  of  the  negligence  of  the  manage- 
ment of  a  hospital  in  which  deceased  was  a  patient,  practicing 
physicians,  who  qualified  as  experts,  may  testify  as  to  the  char- 
acter of  attention   a  patient  should  receive  in  a  hospital. 

6.  Appeal  and  error — ^disputed  evidence — erroneous  instructions. 
— ^Where  the  evidence  is  conflicting  the  giving  of  erroneous  in- 
structions will  call  for  a  reversal  of  the  judgment. 

Appeal  from  Independence  Circuit  Court;  Dene  H. 
Coleman,  Judpje ;  reversed. 

H  L.  Norwood  and  Richardson   S   Rtiddell,  for 
mt. 

There  was  error  refusing  and  modifying  the  in- 
ons  asked  by  plaintiff.    No  1  was  taken  from  the 
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decision  of  this  court  on  the  fornler  appeal.  123  Ark. 
542-7.  The  court  erred  in  adding  the  words  **and  if 
a  cause  is  alleged  and  proven.''  80  S.  E.  918;  8  N.  C. 
C.  A.  369,  384. 

No.  3  should  have  been  given  as  asked.  79  Ark.  490. 
No.  3  is  a  correct  statement  of  the  law.  79  Ark  490,  498 ; 
116  Id.  82 ;  105  Id.  161 ;  Ann.  Cas.  1915,  D  342 ;  64  L.  B.  A. 
(N.  S.)  370. 

2.  There  was  error  in  giving  instructions  requested 
by  defendants.  Nos.  5,  6,  7,  8  and  9.  Cases  supra;  98 
Ark.  352;  91  Id.  343;  116  Id.  82;  103  Id.  81;  123  Ark. 
542-7. 

3.  It  was  error  to  admit  expert  testimony  of  Drs. 
Snodgrass  and  Merriwether  as  to  what  attention,  in  their 
opinion,  it  was  necessary  to  give  the  patient.  62  Ark.  70, 
55  7tZ.593;76.65;66  7d.494. 

Joe  McCaieb,  Jno.  B.  McCaleb  and  Lyman  F.  Reeder, 
for  appellees. 

1.  The  law  of  this  case  was  settled  in  123  Ark.  546, 
7-8.  Defendants  were  bound  only  to  the  degree  of  care 
proportionate  to  the  danger  to  be  apprehended,  judged 
by  the  condition  of  affairs  before  the  happening  of  the 
accident.  14  N.  Y.  Supp.  881;  148  N.  W.  575;  lb.  582;  17 
L.  R.  A.  (N.  S.)  1167;  14  Id.  784;  174  S.  W.  409;  63 
W.  Va.  84;  59  S.  E.  943. 

2.  The  facts  are  undisputed  and  no  fall  was  proven. 
The  verdict  is  right,  for  no  liability  was  shown,  and  this 
court  will  not  reverse  for  possible  errors  in  the  instruc- 
tions, not  prejudicial.  126  Ark.  469;  123  Id.  549;  97  Id. 
564;  88  Id.  236;  120  Id.  236. 

3.  The  jury  could  Jiot  arbitrarily  disregard  the 
undisputed  evidence.    118  Ark.  349 ;  96  Id.  37. 

SMITH,  J.  A  statement  of  the  facts  upon  which 
appellant  predicates  his  cause  of  action  will  be  found 
in  the  opinion  rendered  upon  a  former  appeal  {Durfee 
V.  Dorr,  123  Ark.  542),  and  we  refer  to  that  opinion  for 
a  statement  of  the  case,  and  we  will  set  out  here  only 
such  portions  of  the  evidence  as  are  necessary  to  an  un- 
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derstanding  of  the  questionB  raised  on  this  appeaL  At 
the  conclusion  of  the  trial  from  which  the  former  appeal 
was  prosecuted,  the  court  directed  the  jury  to  return  a 
verdict  in  favor  of  the  defendants,  and  we  reversed  the 
judgment  pronounced  upon  that  verdict  because,  as  we 
there  stated,  the  undisputed  proof  did  not  show  that  the 
keepers  of  the  sanitarium  had  discharged  their  duty 
to  their  patient.  Upon  the  remand  of  the  cause  and  its 
trial  anew,  the  cause  was  fully  developed  upon  both 
sides,  and  a  verdict  was  returned  by  the  jury  for  the  de- 
fendants, and  this  appeal  has  been  prosecuted  to  reverse 
the  judgment  of  the  court  pronounced  thereon. 

The  opinion  on  the  former  appeal  is  the  law  of  the 
case,  and  we  undertook  there  to  define  the  duty  owing 
to  appellant's  intestate  by  appellees  in  the  operation -of 
their  sanitarium.  Appellees  say  that  the  instructions 
given  the  jury  conformed  to  the  law  as  announced  in  the 
former  opinion.  They  say  also  that,  whether  this  be 
true  or  not,  the  case  has  now  been  fully  developed,  and 
that  the  undisputed  evidence  shows  that  there  can  be 
no  liability  on  their  part,  and  that  a  judgment  against 
them  could  not  be  permitted  to  stand,  and  that  it  is 
therefore  unnecessary  to  consider  whether  the  instruc- 
tions correctly  declared  the  law  or  not.  We  will  consider 
these  instructions  in  the  order  stated. 

(1)  Instruction  No.  5,  given  over  the  objection 
of  appellant,  contained  a  recital  of  the  findings  which 
the  jury  must  make  before  their  verdict  could  be  for 
the  plaintiff,  the  third  paragraph  of  which  was  **that 
Dolph  Durf ee  fell  from  the  porch  of  the  sanitarium  to  the 
ground  below." 

Specific  objection  was  made  to  this  instruction  as 
follows:  *' Because  it  is  not  incumbent  upon  plaintiff 
to  prove  exactly  how  such  injury  occurred,  •  •  •  and 
because  the  instruction  does  not  follow  the  allegations 
of  the  complaint." 

It  will  be  borne  in  mind  that  it  was  the  theory 
of  the  appellant  that  the  sanitarium  was  in  darkness, 
because  the  city  lighting  plant,  which  furnished  li^t  to 
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the  eanitarimn,  had  been  put  out  of  commission  by  the 
imprecedented  flood  in  the  White  River,  on  which  Bates- 
viUe  is  located;  that  only  a  few  days  prior  thereto  an 
operation  for  an  abscess  on  the  liver  had  been  performed 
on  appellant's  son,  Dolph  Durfee,  and  that  the  young  man 
was  very  desperately  ill.  Dolph  Durfee  was  found  lying 
on  a  pile  of  weeds,  and  his  night  shirt  was  damp,  although 
the  moon  was  shining  brightly.  Young  Durfee  was  con- 
scious when  he  was  found  by  a  Mr.  Hardy,  whose  at- 
tention was  attracted  by  Durfee 's  call  for  help.  Durfee 
could  give  no  explanation  of  his  presence  on  the  ground, 
although  he  gave  the  men  who  carried  him  upstairs 
the  information  which  enabled  them  to  find  his  room  and 
return  him  to  his  bed.  Two  theories  are  advanced. 
The  first  is,  that  Durfee  fell  from  the  porch  of  the  sani- 
tarium to  the  ground  below.  The  other  is  that  he  fell 
down  the  stairs  up  which  he  was  carried  when  he  was 
returned  to  his  room.  No  one  knows  in  which  manner  the 
injury  occurred.  Yet  the  third  paragraph  of  the  in- 
struction set  out  above  tells  the  jury  there  could  be  no 
recovery  unless  the  testimony  shows  *Hhat  Dolph  Durfee 
fell  from  the  porch  of  the  sanitarium  to  the  ground  be- 
low.'' If  appellees  owed  the  patient  a  duty  which  they 
did  not  perform,  and  as  a  result  of  their  failure  to  dis- 
charge that  duty  to  him  he  was  allowed  to  leave  his"  bed 
and  room  and  roam  about  as  his  fever,  or  pain,  or  de- 
lirium carried  him,  it  could  make  no  difference  whether 
he  fell  from  the  porch  or  down  the  stairs.  The  com- 
plaint alleged  that  ''said  Durfee  walked  out  of  said  room 
and  out  of  the  upstairs  door  upon  a  small  platform,  and 
fell  from  the  banister  or  down  the  steps. ' '  He  could  have 
gotten  from  his  room  to  the  ground  where  he  was  found 
in  either  manner,  and  the  court  should  not  have  made  it 
a  condition  precedent  to  recovery  that  the  jury  find  affirm- 
atively that  he  reached  the  ground  in  one  manner  to  the 
exclusion  of  the  other.  If  appellees  are  otherwise  liable 
for  their  lack  of  care  to  the  patient,  it  must  be  immate- 
rial whether  the  patient  fell  oif  the  platform  to  the 
ground  or  fell  down  the  steps  to  the  ground. 
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(2)  Instruction  No.  6,  given  over  appellant *s  ob- 
jection, reads  as  follows:  **You  are  instructed  that  negli- 
gence can  not  and  will  not  be  presumed  from  the  cir- 
cumstances of  Dolph  Durfee's  death,  but  it  is  incumbent 
upon  the  plaintiff  to  prove  such  acts  of  negligence  and 
carelessness  on  the  part  of  the  defendants  as  are  alleged 
in  his  complaint. '  * 

Specific  objection  was  made  to  this  instruction  **  be- 
cause the  plaintiff's  proof  consisted  of  a  series  of  cir- 
cumstances, and  this  instruction,  in  effect,  tells  the  jury 
that  thgy  could  not  consider  the  circumstances." 

Counsel  for  appellees  concede,  of  course,  that  it 
was  proper  for  the  jury  to  consider  the  circumstances 
that  were  proven  in  connection  with  the  injury  and  death 
of  the  deceased  in  determining  whether  appellees  were 
negligent ;  but  this  instruction  is  now  defended  upon  the 
ground  that  it  is,  in  effect,  a  declaration  that  the  doctrine 
of  res  ipsa  loquitur  does  not  apply.  We  can  not  so  con- 
sider it,  in  view  of  the  specific  objection  made  to  it.  All 
doubt  on  the  subject  appears  to  be  removed  when  we 
consider  that  the  court  refused,  at  appellant's  request, 
to  modify  the  instruction  by  adding  the  following  quali- 
fication: '*In  determiniug  whether  plaintiff  has  proved 
that  the  defendants  were  negligent  as  alleged,  you  are 
authorized  to  take  into  consideration  all  of  the  circum- 
stances that  have  been  proved  in  connection  with  the 
injury  and  death  of  the  deceased." 

(3)  Instruction  No.  8,  given  over  appellant's  ob- 
jection, reads  as  follows:  *'If  you  believe  from  the  evi- 
dence in  this  case  that  deceased,  Dolph  Durf  ee,  may  have 
died  on  account  of  natural  causes,  or  that  his  death  may 
have  been  due  to  other  causes  than  the  acts  of  careless- 
ness and  negligence  complained  of  by  the  plaintiff  herein^ 
then  the  plaintiff  has  not  satisfied  the  burden  of  proof 
devolving  upon  him,  and  your  verdict  should  be. for  the 
defendants." 

Specific  objection  to  this  instruction  was  made  be- 
cause it  told  the  jury  that  the  plaintiff  could  not  recover 
xmless  he  had  proven  that  Durf  ee  died  as  the  result  of 
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carelessness  and  negligence  complained  of,  when  plaintiff 
has  the  right  to  recover,  as  administrator,  for  the  pain 
and  suffering  endured  by  Durf ee,  although  his  death  may 
not  have  been  caused  by  the  injury  received  from  the 
negligence  of  the  defendants,  and  plaintiff  asked  that  the 
instruction  be  amended  by  adding  *'as  to  the  adminis- 
trator in  his  own  right." 

The  requested  modification  should  have  been  given. 
The  plaintiff  was  suing,  not  only  for  the  loss  of  contri- 
bution on  the  part  of  the  son  to  his  father,  but  also  for 
pain  and  suffering.  The  finding  that  death  would  have 
ensued  without  regard  to  the  negligence  complained  of, 
would  have  defeated  the  recovery  of  compensation  for 
loss  of  contribution.  But  that  finding  would  not,  neces- 
sarily, have  defeated  a  recovery  to  compensate  the  pain 
and  suffering  resulting  from  such  negligence.  If  there 
was  such  conscious  pain  and  suffering  on  the  part  of  the 
patient,  in  addition  to  the  pain  which  his  existing  con- 
dition would  have  caused  him,  and  the  additiqnal  or  in- 
creased pain  was  caused  by  appellee's  negligence,  there 
could  be  a  recovery  to  compensate  such  pain,  although 
the  finding  that  death  would  otherwise  have  ensued  de- 
feated a  recovery  on  account  of  the  loss  of  contributions. 

(4)  In  instructions  numbered  1,  2,  3  and  4,  the  court 
announced  the  law  in  conformity  with  the  opinion  of  this 
court  on  the  former  appeal.  But  it  does  not  suffice  that 
some  of  the  instructions  correctly  declared  the  law.  It  is 
essential  that  the  instructions,  as  a  whole,  do  so,  and  we 
have  already  expressed  our  disapproval  of  instructions 
numbered  5,  6  and  8,  set  out  above. 

(5)  Objection  is  made  by  appellant  also  to  the  action 
of  the  court  in  permitting  practicing  physicians,  who 
qualified  as  experts,  to  testify  as  to  the  character  of 
attention  a  patient  should  receive  in  a  hospital.  We 
think  this  evidence  was  competent,  as  it  related  to  a 
subject  upon  which  the  average  juror  would  have  no 
information  or  experience  upon  which  he  would  be  in 
position  to  formulate  an  intelligent  conclusion  unless  he 
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based  his  conclusion  upon  the  opinion  of  one  qualified 
to  speak  as  an  expert. 

(6)  It  is  finally  insisted  that  the  erroneous  instruc- 
tions set  out  do  not  constitute  prejudicial  error,  because 
as  insisted  by  appellees,  the  undisputed  evidence  shows 
that  the  patient  was  not  delirious,  and  that  there  was 
nothing  about  his  condition  which  made  it  reasonably 
appear  that  any  attention  should  have  been  given  the 
patient  which  was  not,  in  fact,  shown  him.  In  support 
of  this  contention,  the  nurse  who  was  in  charge  of  the 
hospital  on  the  night  in  question  testified  that  she  saw  the 
patient  at  about  8:30  p.  m.,  which  she  said  was  only 
fifteen  or  twenty  minutes  before  his  injury,  and  that  he 
was  then  asleep,  and  that  he  had  not  been  unconscious 
at  any  time.  And  the  attending  physicians,  who  were 
the  owners  of  the  sanitarium,  and  were  the  defendants 
below,  also  testified  that  the  patient  had  not  been  un- 
conscious prior  to  his  injury,  and  that  he  remained  con- 
scious up  to  the  time  he  died,  which  was  about  two  hours 
after  his  injury. 

Appellant  saw  his  son  at  about  7  p.  m.,  at  which  time 
he  was  rational.  A  nurse  testified  that  she  had  placed 
her  bed  in  an  adjoining  room  and  only  six  feet  away, 
so  that  she  might  readily  answer  any  call  or  alarm  from 
that  room,  and  that  there  was  a  call-bell  at  each  patient's 
bed  and  a  nurse  always  within  hearing  of  the  bell.  It 
was  shown  that  no  hemorrhage  had  occurred,  and  the 
dressings  of  the  wound  were  dry,  and  appellees  testi- 
fied that  there  would  have  been  a  hemorrhage  had  the 
patient  fallen  off  the  porch.  The  nurse  on  duty  admitted 
she  was  not  present  when  the  patient  was  returned  to 
his  room,  but  she  says  she  was  engaged  at  the  time  in 
taking  off  her  uniform  and  putting  on  her  bed-room 
slippers  and  kimono  and  fixing  for  the  night,  and  that 
she  heard  the  parties  bringing  the  patient  upstairs  and 
into  his  room  just  after  they  did  so.  The  doctors  were 
in  the  patient's  room  for  the  last  time  before  his  injury 
at  8 :30,  at  which  time  appellant  was  told  that  there  was 
not  a  chance  in  the  world  for  the  patient  to  recover; 
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and  another  one  of  the  physicians  testified  he  saw  the 
patient  in  his  room  and  asleep  at  9:30,  although  he  did 
not  enter  the  room  at  that  time.  It  must  be  conceded 
that,  according  to  this  testimony,  appellees  were  not 
negligent  in  their  treatmentof  the  patient,  and  we  should 
hold,  under  this  evidence,  as  a  matter  of  law  that  there 
was  no  negligence  if  the  testimony  was  undisputed. 
But  such  is  not  the  case.  On  appellant  *8  behalf  the  testi- 
mony tended  to  show  that  the  patient  might  have  falleji 
from  the  platform  over  the  banisters,  which  were  only 
two  feet  and  two  inches  high,  on  a  pile  of  weeds  lying 
beneath,  and  a  physician  testified  in  behalf  of  appellant 
that  there  would  not  necessarily  have  been  any  broken 
bones  or  hemorrhage  had  he  done  so,  and  this  witness 
stated  that  the  act  of  the  patient  in  continually  drawing 
up  his  legs,  after  he  had  been  placed  back  in  his  bed — a 
circumstance  testified  to  by  the  witnesses  who  placed  him 
in  bed — ^might  indicate  an  internal  injury  and  consequent 
pain.  The  building  was  in  darkness,  and  none  of  the  doors 
were  fastened,  and  no  one  was  in  sight  when  the  patient 
was  carried  upstairs,  and  the  jury  might  have  found  that 
the  nurses  who  were  supposed  to  be  on  watch  were  in  fact, 
asleep,  as  the  nurse  who  did  appear  was  dressed  in  her 
kimono,  and  the  nurse  who  said  her  bed  was  only  six 
feet  away  did  not  appear  on  the  scene  at  all.  Had  the 
jury  refused  to  believe  the  nurses,  as  they  might  have 
done,  they  might  have  found  that  a  man,  known  to  be 
desperately  ill,  was  left  to  die  alone,  as  he  was  found 
between  10  and  11  p.  m.  and  a  witness  stated  that  he 
had  been  sitting  for  more  than  a  half  hour  before  that 
time  in  front  of  the  hotel  directly  across  the  street  where 
he  would  have  seen  Durf ee  had  he  fallen  from  the  porch 
or  down  the  steps,  and  that  nothing  of  that  kind  had 
occurred  during  that  time.  The  jury  might  have  con- 
cluded, from  the  fact  that  the  patient  had  left  the  room, 
and  had  been  lying  on  the  weeds  for  probably  an  hour, 
and  that  he  could  give  no  account  of  how  he  came  there, 
that  he  was  delirious  when  he  left  his  room.  The  jury 
might  also  have  found  that  professional  nurses  should 
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have  anticipated  the  probability  of  a  patient  becoming 
delirious  whose  death  was  expected  at  any  minute,  and 
might  also  have  found  that  the  nurse's  call-bell  would 
be  unavailing  to  a  person  in  extremis.  Appellant  testified 
that  he  was  called  about  midnight  and  was  told  that  his 
son  had  gotten  by  his  nurse  and  was  not  doing  so  well, 
and  he  was  not  allowed  to  see  his  son  until  after  his 
death.  The  undertaker  testified  that  there  were  some 
small  skinned  places  on  one  knee  of  the  patient,  and  the 
other  knee  was  bandaged  up,  and  there  were  several  small 
scratches  about  the  deceased's  face.  Should  the  jury  find 
the  facts  to  be  as  contended  by  appellant,  we  could  not 
say,  as  a  matter  of  law,  that  no  negligence  was  shown. 
Consequently,  we  must  reverse  the  judgment  for  the 
erroneous  instructions  set  out  above.    It  is  so  ordered. 

McCULLOCH,  C.  J.,  (dissenting).  The  obvious 
meaning  of  instruction  No.  6  is  that  negligence  can  not 
be  presumed  merely  from  the  happening  of  Durfee's 
death,  and  it  is  a  correct  declaration  of  the  law  on  the 
subject.  If  the  word  ** circumstances''  had  been  used  in 
the  singular,  there  would  not  be  the  slightest  doubt  about 
the  meaning,  but  the  use  of  the  plural  was  not,  I  think, 
calculated  to  raise  a  doubt  in  the  minds  of  the  jury  as  to 
what  the  court  meant. 

It  is  conceded  by  the  majority  of  the  judges  that  the 
proof  wholly  fails  to  establish  negligence  on  the  part  of 
the  physicians  in  the  treatment  of  the  patient,  and  it 
seems  equally  clear  to  me  that  according  to  the  un- 
disputed testimony  the  patient  was  not  delirious  before 
the  accident,  and  that  his  condition  was  not  apparently 
such  as  to  warrant  the  inference  that  the  physicians  or 
nurses  could  or  should  have  anticipated  that  he  might  be- 
come delirious  and  need  constant  attention.  I  think  the 
judgment  ought  to  be  affirmed. 
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Bush,  Beceiveb  St.  Louis,  Ibon  Mountain  &  Southern 
Railway  Company  v,  Coleman. 

Opinion  delivered  November  26,  1917. 

1.  RAIIitOADS — FAILURE  TO  PAY  EMPLOYEES — PENALTY. — Kirby's  Di- 
gest, I  6649,  as  amended  by  act  of  1905,  page  537,  declaring  a  pen- 
alty for  the  failure  of  a  railwity  company  to  pay  its  employees 
promptly,  is  penal  in  its  nature,  and  recovery  can  not  be  had 
under  it  unless  the  discharged  employee  shows  that  he  has  made 
a  distinct  demand  in  accordance  with  the  terms  of  the  statute. 

2.  Railroads — payment  of  wages — penalty. — The  words  "foreman 
or  keeper  of  his  time"  as  used  in  Kirby's  Digest,  {  6649,  as 
amended  by  act  of  1905,  page  537,  refer  to  the  immediate  foreman 
or  time-keeper,  and  not  to  any  superior  of  the  discharged  em- 
ployee in  the  same  department. 

Appeal  from  Pope  Circuit  Court,  A.  B.  Priddy, 
Judge;  reversed. 

Thos.  B.  Pryor  and  W.  P.  Strait,  for  appellant. 

Appellee  is  entitled  to  judgment  for  the  wages  due, 
$4.20.  He  was  not  entitled  to  the  penalty.  No  proper 
demand  was  made  for  his  wages.  87  Ark.  136;  82  Id. 
377 ;  125  Id.  366 ;  88  Id.  281 ;  125  Id.  377. 

McCULLOCH,  C.  J.  Appellee  instituted  this  action 
against  appellant  as  receiver  of  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  to  recover  the  amount 
of  wages  due  him  as  an  employee  of  appellant,  and  also 
the  statutory  penalty  provided  for  failure  to  pay  the 
wages  of  a  discharged  employee.  The  amount  of  wages 
sued  for  is  the  sum  of  $4.20,  for  two  days  work. 

Appellee  was  employed  by  the  receiver  to  work  at 
Eussellville,  Arkansas,  his  duties  being  to  clean  the  clink- 
ers out  of  engines  while  they  were  stopped  at  that  station. 
He  worked  during  the  month  of  November,  1916,  until 
the  17th  day  of  that  month,  when  he  was  discharged. 
Smallwood,  the  station  agent  at  Eussellville,  was  the 
foreman  of  that  work,  and  was  also  the  keeper  of  appel- 
lee ^s  time.  Employees  were  paid  semi-monthly,  on  the . 
1st  and  15th  days  of  each  month,  the  time  up  to  each 
pay  day  being  included  in  the  pay  check  delivered  on  the 
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next  pay  day.  Appellee  made  no  demand  on  Smallwood 
-for  his  pay  at  the  time  he  was  discharged,  but  went  to 
Van  Buren  to  see  the  master  mechanic,  who  was  the 
division  foreman,  to  see  about  getting  another  job.  The 
master  mechanic  refused  to  re-employ  him,  and  he  then 
made  demand  on  the  master  mechatnic  that  his  pay* 
check  be  sent  to  Bussellville.  He  went  to  Eussellville 
on  the  next  pay  day,  which  was  December  1st,  and  his 
pay  check  was  delivered  to  him,  but  it  included  only 
his  wages  up  to  the  last  pay  day,  November  15th,  and  did 
not  include  the  wages  for  the  two  additional  days.  When 
the  check  was  delivered  to  him  attention  was  called  to 
the  fact  that  it  did  not  include  pay  for  those  two  days, 
and  he  made  complaint,  saying:  **I  am  going  to  see  that 
they  pay  me  every  day  that  I  am  out  of  if  This  state- 
ment was  made  to  Smallwood.  No  request  was  made  by 
him  at  that  time  that  the  check  be  sent  to  Bussellville. 

This  action  was  instituted  December  11,  1916,  and 
on  December  13th,  Smallwood  tendered  to  appellee  the 
amount  of  his  wages  for  the  two  days,  which  amount  was 
refused.  Appellee  recovered  judgment  below  for  the 
amount  of  wages  and  penalty  in  the  sum  of  $52.50.  The 
statute  (Kirby's  Digest,  ^  6649,  as  amended  by  Act  of 
1905,  page  537)  provides  that  when  any  railroad  com- 
pany or  receiver  operating  a  railroad  shall  discharge  an 
employee  **the  unpaid  wages  of  any  such  servant  or 
employee,  then  earned  at  the  contract  rate,  without  abate- 
ment or  deduction,  shall  be  and  become  due  and  payable 
on  the  day  of  such  discharge  or  refusal  to  longer  employ; 
any  such  servant  or  employee  may  request  of  his  foreman 
or  the  keeper  of  his  time  to  have  the  money  due  him,  or 
a  valid  check  therefor,  sent  to  any  station  where  a  regular 
agent  is  kept,  and  if  the  money  aforesaid,  or  a  valid  check 
therefor,  does  not  reach  such  station  within  seven  days 
from  the  date  it  is  so  requested,  then  as  a  penalty  for 
such  non-payment  the  wages  of  such  servant  or  employee 
shall  continue  from  the  date  of  the  discharge  or  refusal 
to  further  employ,  at  the  same  rate  until  paid.*' 
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(1)  We  have  held  that  the  statute  is  penal  in  its 
nature,  and  that  recovery  can  not  be  had  under  it  unless 
the  discharged  employee  shows  that  he  has  made  a  distinct 
demand  in  accordance  with  the  terms  of  the  statute. 
St.  L.,  I.  M.  S  8.  Ry.  Co.  v.  BaUey,  87  Ark.  132;  St.  L.,  I. 
M.  db  S.  Ry.  Co.  v.  McClerkin,  88  Ark.  277 ;  HaU  v.  C,  R. 
L  S  P.  Ry.  Co.,  96  Ark.  634. 

(2)  The  words  ^'foreman  or  keeper  of  his  time'* 
refer  to  the  innnediate  foreman  or  time-keeper,  and  not 
to  any  superior  of  the  discharged  employee  in  the  same 
department.  The  purpose  of  the  statute  is  that  the  de- 
mand shall  be  made  either  to  the  superior  who  has  im- 
mediate supervision  over  the  discharged  employee  or  the 
one  who  keeps  his  time.  The  master  mechanic  at  Van 
Buren  had  general  supervision  over  the  employees  in 
that  department,  but  he  was  not  the  foreman  or  time- 
keeper within  the  meaning  of  the  statute,  and  the  demand 
on  him  for  payment  of  the  wages  was  not  sufficient  com- 
pliance with  the  terms  of  the  statute  to  justify  the  im- 
position of  the  penalty.  Nor  was  the  complaint  made 
subsequently  when  the  pay  check  was  delivered  at  Rus- 
sellville  sufficient  to  constitute  a  demand  of  payment  of 
the  remainder  of  wages  with  a  designation  of  the  par- 
ticular station  to  which  the  check  should  be  sent. 

Our  conclusion  is,  therefore,  that  according  to  the 
undisputed  evidence  appellee  failed  to  make  out  a  case 
for  the  recovery  of  the  penalty,  and  the  judgment  in 
his  favor  was  erroneous.  Appellant  offered  to  confess 
judgment  for  the  sum  of  $4.20,  the  amount  of  the  wages, 
and  that  is  the  judgment  which  the  court  should  have  en- 
tered. The  judgment  for  the  penalty  and  for  the  costs  of 
the  action  subsequent  to  the  offer  to  confess  judgment  is 
reversed,  and  judgment  will  be  entered  here  in  favor 
of  appellee  for  the  sum  of  $4.20  with  costs  up  to  the 
offer  made  by  appellant  to  confess  judgment. 
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Porter  v.  Morris. 

Opinion  delivered  November  26,  1917. 

1.  Promoters — sale  of  stock — ^duty  to  reveal  true  facts. — ^Where 
the  promoters  of  a  corporation,  capitalized  at  $1,000,000»  issued 
stock  to  themselves  for  $600,000,  the  sole  consideration  for  which 
was  a  tract  of  land  valued  at  $925,  it  is  their  duty  to  reveal  the 
true  facts  to  a  prospective  purchaser  of  stock. 

2.  Corporations — sale  of  stock — fraud. — The  sale  of  stock  in  a 
water  power  company,  held  induced  by  fraudulent  representa- 
tions. 

8.  Appeal  and  error— equity — relief  not  sought  below. — In  an 
appeal  in  an  action  in  equity,  appellee  can  not  obtain  on  a  cross- 
appeal  relief  not  sought  before  the  chancellor. 

4.  Appeal  and  error — cross-appeal,  time. — ^A  cross-appeal  can  not 
be  treated  as  an  original  appeal,  when  taken  over  six  months 
after  the  rendition  of  the  decree. 

Appeal  from  Pnlaski  Chancery  Court ;  John  E.  Mar- 
tineau,  Chancellor;  affirmed. 

Carmichael,  Brooks  &  Rector,  for  appellants. 

1.  No  frand  nor  misrepresentations  were  proven 
in  the  sale  of  the  stock  to  Morris.    47  Ark.  165;  125  U. 

5.  247-250  L.  Ed.;  31  Id.  678;  20  Id.  627;  150  U.  S.  665, 
673;  5  Pet.  264;  1  Wheat  175;  111  U.  S.  549;  37  L.  R.  A. 
605;  80  Am.  Dec.  172;  160  S.  Ct.  Rep.  582;  91  Ark.  324. 

2.  The  stock  was  fully  paid  and  non-assessable  as 
to  Morris.  56  Ark.  Law  Rep.  229,  236 ;  10  Cyc.  701-2 ;  134 
S.  W.  1066;  95  Ark.  124;  4  Thompson  on  Corp.,  §  3431; 
45  L.  R.  A.  647. 

JoJm  W.  Wade,  for  appellee. 

1.  The  stock  was  sold  appellee  by  false  and  fraudu- 
lent representations.  1  Cook  on  Corp.  410-11-12  and  note 
7,  419,  2397;  10  Cyc.  428;  33  L.  R.  A.  (N.  S.)  721,  note. 

2.  The  corporate  statute  was  fraudulent.  Kirby's 
Digest,  §  §  838-9,  845 ;  139  U.  S.  417 ;  71  Ark.  383 ;  135  Fed. 
159;  36  Tex.  Civ.  App.  317;  127  Ala.  513;  51  W.  Va.  341; 
90  Va.  533;  1  Cook.  Corp.,  par.  325,  342,  note  1  (1867). 

3.  Appellee's  transferers  were  his  fiduciaries.  71 
Ark.  277;  18  A.  &  E.  Ann.  Cas.  354. 


Goosle 
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4.  Appellee  was  made  to  believe  he  was  getting 
treasury  stock  and  that  the  price  would  go  into  the  treas- 
ury. There  was  failure  of  consideration.  The  concern 
was  a  failure  and  the  whole  scheme  a  fraud.  On  the  cross- 
appeal  appellee  should  be  awarded  the  stock  at  least. 

McCULLOCH;  C.  J.  Appellee  Morris  purchased 
shares  of  stock  in  a  domestic  corporation  known  as  the 
Pike  County  Water  Power  Company,  and  executed  his 
notes  for  the  amount  to  be  paid  for  the  stock.  The 
present  litigation  involves  two  actions,  one  instituted 
against  appellee  to  recover  the  amount  of  two  unpaid 
notes,  and  the  other  an  action  instituted  in  the  chancery 
court  of  Pulaski  County  by  appellee  against  certain  par- 
ties to  cancel  the  purchase  of  the  shares  of  stock  and  the 
unpaid  notes  executed  by  appellee  for  the  price.  The 
two  actions  were  consolidated  and  proceeded  to  a  final 
decree  in  the  chancery  court  of  Pulaski  County. 

The  domicile  of  said  corporation  was  at  Murfrees- 
boro,  Arkansas,  with  ofl5ces  in  the  city  of  Little  Eock. 
The  parties  who  became  interested  in  the  organization 
of  the  corporation.  Cox,  Showers,  Jones,  Holman  and 
Bain,  conceived  the  plan  of  purchasing  a  tract  of  land, 
containing  185  acres,  near  Murfreesboro,  on  which  was 
located  a  body  of  water  with  fall  sufficient  to  develop  con- 
siderable power,  and  organizing  a  corporation  to  develop 
this  power  and  sell  the  same  for  commercial  and  indus- 
trial uses.  In  other  words,  the  plan  was  to  develop  and 
operate  a  hydro-electric  water  power  plant,  for  the  pur- 
pose of  furnishing  powel-  to  the  cities  and  towns  in  west- 
em  and  central  Arkansas.  One  of  the  promoters  of  the 
scheme.  Bain,  was  interested  in  the  tract  of  land,  in  that 
his  wife  owned  an  interest  by  inheritance  from  her  father. 
Pursuant  to  this  plan,  the  parties  mentioned  purchased 
the  tract  of  land,  paid  therefor  the  sum  of  $925,  and 
organized  the  corporation,  with  authorized  capital  stock 
of  $1,000,000,  of  which  $600,000  was  issued  to  the  pro- 
moters mentioned  above  and  two  other  gentlemen,  who 
are  practicing  attorneys,  and  who  received  each  a  large 
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block  of  stock  for  his  services  as  attorney.  The  capital 
stock  was  divided  into  shares  of  the  par  value  of  $5  per 
share.  None  of  these  parties  paid  into  the  treasury  of  the 
corporation  any  money  in  consideration  of  the  issuance 
of  the  stock,  but  the  testimony  is  to  the  effect  that  some 
of  them  expended  sums  of  money  in  procuring  the  serv- 
ices of  an  engineer  and  in  paying  the  expenses  of  is- 
suing and  distributing  the  printed  prospectus.  Four  of 
the  parties  named,  Showers,  Cox,  Jones  and  Holman,  sold 
to  appellee  4,000  shares  of  their  stock,  of  the  par  value 
of  $20,000,  for  the  amount  of  one-third  of  the  par  value 
of  the  stock,  and  appellee  executed  his  four  promissory 
notes,  each  for  the  sum  of  $1,666.66.  Instead  of  transfer- 
ring the  stock  to  appellee,  they  surrendered  the  shares 
of  stock  to  the  corporation,  and  caused  the  secretary  to 
issue  4,000  new  shares  of  stock  direct  to  appellee.  Said 
promissory  notes  were  executed  by  appellee  to  his  own 
order  and  endorsed  in  blank,  and  were  delivered  to  the 
four  parties  just  named,  who  each  took  one  of  the  notes. 
Cox  and  Showers  each  assigned  the  respective  notes  held 
by  them  to  local  banks,  and  appellee  subsequently  paid 
the  same  after  the  institution  of  the  present  litigation. 

The  notes  to  Jones  and  Holman  were  not  paid  at 
maturity,  and  appellee  executed  new  notes  in  renewal, 
payable  directly  to  Jones  and  Holman,  respectively,  and 
they  transferred  the  notes  to  the  Jones  House  Furnishing 
Company,  a  corporation  with  which  they  were  connected 
as  directors.  The  Jones  House  Furnishing  Company 
instituted  an  action  against  appellee  in  the  Pulaski  cir- 
cuit court  on  the  two  notes  after  maturity;  but  subse- 
quently, and  while  the  action  was  pending,  assigned  the 
notes  to  another  corporation,  which  became  insolvent, 
and  appellant  Porter  became  the  purchaser  of  the  notes 
at  a  receiver's  sale,  and  on  his  own  petition  was  joined 
as  a  party  to  the  action.  Appellee  then  instituted  the 
suit  in  equity  against  Showers,  Cox,  Jones,  Holman,  the 
Jones  House  Furnishing  Company,  and  the  Pike  County 
Water  Power  Company,  to  cancel  the  notes  and  rescind 
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the  contract  of  sale  of  the  stock.  These  are  the  two  suits 
that  were  consolidated  and  tried  together. 

Appellee  alleged  in  his  complaint  that  he  was  induced 
to  purchase  the  stock  by  the  false  and  fraudulent  mis- 
representations of  the  parties  who  negotiated  the  sale  of 
the  stock,  concerning  the  financial  status  of  the  corporation 
and  the  prospect  of  developing  the  same  into  a  profitable 
enterprise.  The  proof  taken  in  the  case  shows  that  the 
sale  was  negotiated  by  Showers,  who  was  employed  by  the 
other  three  interested  stockholders  to  sell  the  stock;  that 
Showers  employed  a  man  named  Abbott  to  assist  him  in 
selling  the  stock,  and  that  Abbott  was  the  man  who  first 
enlisted  the  interest  of  appellee  in  the  purchase. 

The  answer  in  the  case  contains  a  denial  of  the 
charges  of  fraudulent  misrepresentations ;  and  the  chan- 
cellor decided  that  issue  in  favor  of  appellee  and  re- 
scinded the  sale  and  canceled  the  two  unpaid  notes. 

We  are  of  the  opinion  that  the  decision  of  the 
chancellor  is  correct.  It  is  true  the  testimony  does  not 
show  that  any  definite  misrepresentations  were  made  to 
appellee  concerning  the  value  of  the  property  of  the  cor- 
poration; but  it  is  sufiicient  to  warrant  the  conclusion 
that  there  were  misrepresentations  concerning  the  true 
financial  condition  of  the  corporation  and  of  its  ability 
to  develop  into  a  going  concern  of  the  magnitude  indicated 
in  the  prospectus  and  with  prospects  as  represented  to 
appellee.  There  are  two  points  upon  which  appellee 
claims  that  there  were  misrepresentations :  One  that  he 
was  buying  treasury  stock  from  the  corporation,  and  not 
shares  of  stock  previously  issued  to  other  parties;  and 
that  there  were  sufficient  funds  in  the  treasury  of  the 
corporation  for  use  in  developing  the  plant  and  making  it 
a  profitable  concern.  Appellee  testified  that  he  was  as- 
sured that  there  was  plenty  of  money  in  the  treasury  to 
use  in  developing  the  plant,  and  that  he  was  led  to  be- 
lieve that  the  price  he  was  to  pay  would  go  into  the 
treasury.  The  printed  prospectus  upon  which  appellee 
relied  stated  that  the  capital  stock  of  the  corporation  was 
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$1,000,000,  ''fully  paid''  and  ''non-assessable.''  And 
appellee  testified  that,  in  connection  with  that  prospectus, 
he  was  given  assurance  that  the  money  paid  for  the  stock 
was  in  the  treasury  of  the  corporation.  The  undisputed 
fact  is  that  appellee  did  not  receive  shares  of  stock  owned 
by  the  corporation  and  that  the  corporation  did  not 
profit  a  cent  by  the  sale  of  the  stock  to  him ;  but,  on  the 
contrary,  he  unwittingly  became  the  purchaser  of  shares 
of  stock  already  issued  to  the  four  parties  named,  and 
they  alone  received  the  benefit  of  the  purchase.  The  fact, 
too,  that  the  notes  executed  by  appellee,  prepared  by 
Showers,  were  made  payable  to  appellee's  own  order,  was 
calculated  to  conceal  the  true  import  of  the  transac- 
tion and  disguise  from  appellee  the  fact  that  he  was  pur- 
chasing shares  of  stock  from  shareholders,  rather  than 
from  the  corporation  itself.  Nothing  was  ever  done  to 
develop  the  plant.  Its  property  and  assets  consisted 
solely  of  the  tract  of  land  in  question,  which  cost  the  pro- 
moters the  comparatively  small  sum  of  $925,  and  for 
which  the  promoters  received  from  the  corporation  shares 
of  stock  of  the  par  value  of  $600,000.  Again,  appellee 
testified  that  he  was  assured  that  he  was  being  let  into 
the  concern  on  an  equality  with  the  other  stockholders — 
"on  the  ground  floor"  as  he  says  they  expressed  it  to  him, 
and  yet  the  fact  remains  that  he  paid  one-third  of  the 
par  value  of  the  shares  of  stock,  when  the  other  stock- 
holders received  their  stock  at  less  than  2  per  cent,  of  the 
par  value,  $925 — the  value  of  the  land — being  the  sole 
consideration  which  they  paid  for  the  stock.  These  facts 
are  not  disputed,  and  there  is  no  testimony  in  the  record 
tending  to  show  that  the  tract  of  land  at  any  time  had 
a  value  exceeding  the  amount  which  the  promoters  of  the 
corporation  paid  for  it.  Now,  the  testimony  does  not 
show,  as  before  stated,  that  there  were  any  definite  mis- 
representations made  to  appellee  by  the  promoters  con- 
cerning the  value  of  this  property  which  constituted  the 
only  assets  of  the  corporation;  yet,  in  addition  to  the 
misrepresentations  concerning  the  fact  that  the  money 
br'ought  in  from  the  sale  of  stock  would  go  into  the  treas- 
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ury,  appellee  was  assured  that  he  was  being  taken  into  the 
corporation  on  terms  of  equality  with  the  other  sharehold- 
ers, and  the  undisputed  proof  is  that  this  was  not  true. 
The  fact  that  the  promoters  issued  a  misleading  prospec- 
tus, showing  that  there  was  paid  up  stock  of  the  par  value 
of  $600,000,  whereas  the  only  assets  consisted  of  the  tract 
of  land  of  the  value  of  $925,  cast  upon  the  promoters  the 
affirmative  duty  of  informing  prospective  purchasers  of 
shares  of  stock  of  the  true  financial  condition  of  the  cor- 
poration. In  other  words,  they  should  have  informed 
purchasers  of  the  fact  that  they  had  received  their  shares 
of  stock  in  consideration  of  the  conveyance  of  the  tract 
of  land;  that  nothing  else  had  gone  into  the  treasury  of 
the  corporation,  and  that  there  were  no  funds  on  hand  to 
use  in  developing  the  plant.  This  view  of  the  matter 
necessarily  results  from  the  application  of  elemental 
principles  of  equity  and  natural  justice  and  good  faith 
in  ordinary  business  transactions.  The  cases  cited  by 
appellee  on  the  brief  fully  sustains  the  decision  of  the 
chancellor  upon  that  theory. 

It  is  insisted  that  appellee  waited  too  long  and  is 
barred  by  his  own  laches  from  repudiating  the  sale  and 
seeking  a  rescission.  The  same  testimony  which  estab- 
lishes the  misrepresentations  to  appellee,  upon  the  faith 
of  which  he  purchased  the  stock,  lulled  him  into  security 
and  caused  him  to  renew  the  two  notes  in  suit  and  to  fail 
to  ask  for  a  rescission.  There  has,  it  is  true,  been  long 
delay  in  the  determination  of  the  rights  of  the  parties  in 
this  transaction ;  but  the  suits  were  brought  with  reason- 
able promptness  after  the  notes  fell  due,  and  appellee 
shows  that  he  did  not  ascertain  the  true  condition  of-  the 
affairs  of  the  corporation  until  after  he  was  sued  on  these 
notes.  The  long  delay  in  prosecuting  the  suit  to  final 
decree  was  caused  by  an  agreement  between  the  parties 
to  wait  to  see  whether  or  not  some  means  could  be  found, 
in  course  of  time,  to  develop  the  power  plant.  The  evi- 
dence shows  that  the  whole  scheme  has  proved  to  be  a 
failure  and  that  the  stock  in  the  corporation  has  no  sub- 
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stantial  value.  The  assignee  of  Jones  and  Holman — ^the 
corporation  which  became  the  transferee  of  the  notes 
from  Jones  and  Hohnan,  was  not  an  innocent  purchaser ; 
nor  was  appellant  an  innocent  purchaser,  for  he  bought 
at  receiver's  sale  after  the  maturity  of  the  notes. 

Appellee  has  cross-appealed,  and  asks,  in  addition  to 
the  relief  granted  him  below,  for  the  cancellation  of  the 
notes  and  the  sale  of  the  stock,  that  he  be  decreed  the 
right  to  hold  one-half  of  the  stock,  for  the  reason  that  he 
has  paid  the  notes  executed  to  Cox  and  Showers,  and  also 
that  he  should  have  a  decree  against  Jones  and  Hohnan 
for  the  sum  of  $366.64  which  he  paid  to  them  as  interest 
on  the  notes. 

The  answer  to  the  first  contention  on  the  cross-appeal 
is  that  appellee  did  not,  as  far  as  the  abstract  of  the  rec- 
ord shows,  ask  the  chancellor  to  give  him  the  relief  which 
he  now  seeks  with  respect  to  the  retention  of  half  of  the 
stock.  In  his  deposition  he  expressly  tendered  the  stock 
for  cancellation,  and  the  decree  recites  such  tender. 
In  other  words,  the  chancellor  took  him  at  his  word  and 
allowed  him  to  return  the  stock  and  have  his  notes  can- 
celed and  it  is  too  late  now  for  him  to  ask,  for  the  first 
time,  that  there  be  a  division  of  the  stock  so  that  he  can 
retain  a  portion  of  it. 

Now,  as  to  the  other  relief  sought  by  the  cross-appeal, 
it  is  suflBcient  to  say  that  appellee  should  have  taken  an 
original  appeal  within  the  time  prescribed  by  the  statute, 
and  is  not  entitled  to  a  cross-appeal.  The  record  shows 
that  the  attorney  who  represents  appellant  Porter  also 
prayed,  and  obtained,  from  the  clerk  of  this  court  an  ap- 
peal for  Cox,  Showers,  Jones  and  Holman,  but  the  state- 
ment of  the  attorney  shows  that  this  was  done  by  mis- 
take and  without  authority.  In  addition  to  that,  it  may 
be  said  that  the  decree  below  was  not  adverse  to  those 
parties,  and  there  was  nothing  for  them  to  appeal  from. 

So,  the  matter  of  recovering  from  Jones  and  Holman 
the  amount  paid  for  interest  was  a  separate  controversy 
between  appellee  and  those  parties,  and  could  not  be  made 
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the  subject  of  a  cross-appeal  upon  the  appeal  of  appel- 
lant Porter.    Shapard  v.  Mixon,  122  Ark.  530. 

We  might  treat  the  cross-appeal  as  an  original  ap- 
peal if  it  had  been  taken  in  time;  but  it  was  not  taken 
within  six  months  from  the  date  of  the  decree,  and, 
therefore,  can  not  be  considered.  The  cross-appeal  is  dis- 
missed, and  the  decree  of  the  chancery  court  is  affirmed. 


Geo.  E.  EIeith  Company  v,  Januaby. 

Opinion  delivered  November  26,»  1917. 

1.  Appeals  from  justice  court — perfecting  same — ^duty  of  party 
appealing. — On  appeal  from  justice  court,  it  is  the  duty  of  the 
party  appealing  to  see  that  his  appeal  is  perfected  properly  and 
in  time.  While  the  statute  makes  it  the  duty  of  the  justice  to 
file  the  transcript,  it  is  nevertheless  the  duty  of  the  party  appeal- 
ing to  see  that  it  is  done. 

2.  Appeal  from  justice  court — lack  of  diligence. — Where  the 
transcript  is  not  lodged  on  or  hef  ore  the  first  day  of  the  term  of 
the  circuit  court  next  after  the  appeal  is  allowed,  and  no  excuse 
for  the  delay  is  shown,  the  circuit  court  may  dismiss  the  appeal 
or  afiirm  the  judgment  for  the  lack  of  the  proper  diligence  on  the 
part  of  the  appellant  in  prosecuting  his  appeal. 

Appeal  from  Benton  Circuit  Court;  J.  S.  Maples, 
Judge ;  affirmed. 

A.  L.  Smith,  for  appellant. 

It  was  error  to  dismiss  the  appeal.  It  was  filed  in 
time.  If  there  was  delay  it  was  caused  by  the  justice. 
Elrby's  Digest,  §  4666.  No  prejudice  is  shown  to  ap- 
pellee and  the  court  abused  its  discretion. 

Vol.  T.  Lindsey,  for  appellee. 

The  appeal  was  properly  dismissed.  Kirby's  Digest, 
§  4676.  It  was  appellant's  duty  to  see  that  the  tran- 
script was  filed  in  time.  110  Ark.  284;  161  S.  W.  201 ;  96 
Ark.  555 ;  132  S.  W.  917 ;  48  Ark.  73 ;  2  S.  W.  346. 

WOOD,  J.  This  cause  was  tried  in  a  justice  of  the 
peace  court  on  September  6,  1916.  PlaintiflF  gave  notice 
of  appeal,  and  an  affidavit  for  appeal  was  filed  on  Sep- 
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tember  12, 1916.  The  circuit  court  convened  on  Septem- 
ber 18,  1916.  The  transcript  of  the  justice's  docket 
relating  to  the  cause  was  filed  on  March  8,  1917.  The 
defendant  moved  the  court  to  dismiss  the  appeal,  which 
motion  was  granted,  and  from  a  judgment  dismissing 
the  appeal  the  cause  is  here. 

The  statute  provides  that  on  or  before  the  first 
day  of  the  circuit  court  next  after  the  appeal  shall  have 
been  allowed  the  justice  shall  file  in  the  office  of  the  clerk 
of  such  court  a  transcript  of  all  the  entries  made  in  his 
docket  relating  to  the  cause,  together  with  all  the  process 
and  all  the  papers  relating  to  such  suit.  Kirby's  Digest, 
§  4670. 

It  was  the  duty  of  the  plaintiff  below  to  see  that  his 
appeal  was  perfected  on  or  before  the  first  day  of  the 
circuit  court  next  after  the  time  of  the  filing  of  his 
affidavit,  which,  together  with  the  notice  and  prayer  for 
appeal,  constituted  the  steps  that  were  necessary  for  him 
to  take  in  order  to  have  his  appeal  allowed.  While 
the  statute  makes  it  the  duty  of  the  justice  to  file  the 
transcript,  it  is  nevertheless  the  duty  of  the  party  taking 
the  appeal  to  see  that  this  is  done.  Hughes  v.  Wheat, 
32  Ark.  292 ;  Wilson  v.  Stark,  48  Ark.  73 ;  Garden  v.  Bailey, 
87  Ark.  230. 

Where  the  transcript  is  not  lodged  on  or  before  the 
first  day  of  the  term  of  the  circuit  court  next  after  the 
appeal  is  allowed  and  no  excuse  for  the  delay  is  shown, 
the  circuit  court  may  dismiss  the  appeal  or  affirm  the 
judgment  for  the  lack  of  proper  diligence  gn  the  part  of 
the  appellant  in  prosecuting  his  appeal.  Garden  v.  Bailey, 
supra;  Bates  v.  Mitdhell,  96  Ark.  555;  Hart  v.  Lequieu, 
110  Ark.  284. 

The  judgment  is,  therefore,  correct,  and  it  is  affirmed. 


Digitized  by  VjOOQIC 


ARK.]  Holt  v.  State.  391 

Holt  v.  State. 

Opinion  delivered  November  26, 1917. 

Trial — misconduct  of  jury — felony  trial — separation  of  jury 
PENDING  VERDICT. — During  the  trial  of  a  prosecutioh  for  rape,  the 
jury  was  taken  out  upon  the  streets  of  the  town,  and  permitted 
to  separate  and  mingle  with  a  large  crowd  attending  a  street 
concert;  many  of  the  crowd  were  strongly  prejudiced  against  the 
defendant.  The  State  offered  no  evidence  that  this  misconduct 
of  the  jury  did  not  result  in  any  prejudice  to  the  defendant. 
Held,  such  misconduct  required  a  reversal  of  a  judgment  of  con- 
viction. 

Appeal  from  Randolph  Circuit  Court;  J.  B.  Baker, 
Judge ;  reversed. 

S.  A.  D.  Eaton,  for  appellant. 

1.  The  judgment  should  be  reversed  for  misconduct 
of  the  jury,  in  separating  and  mingling  with  a  crowd 
strongly  prejudiced  against  appellant.  No  effort  was 
made  to  controvert  the  truth  of  the  afl5davits  filed.  Such 
conduct  of  the  jury  is  reversible  error.  12  Ark.  782; 
20  Id.  36,  53;  26  Id.  323;  95  Id.  428;  57  Id.  1,  etc. 

2.  The  court  erred  in  its  instructions  to  the  jury. 
66  Ark.  523;  42  N.  W.  903;  110  Ark.  152;  33  Cyc.  1505; 
46  Ark.  151;  58  Id.  353;  37  Id.  592;  49  Id.  448;  58  Id. 
108.  See  also  62  Ark.  543;  183  S.  W.  1059-1066-7-8; 
191  Id.  1002,  469;  195  Id.  997;  93  Id.  790;  2  Bishop  New 
Cr.  Law  1182  and  others. 

3.  There  was  no  evidence  to  support  the  verdict  of 
assault  to  rape.  77  Ark.  37;  99  Id.  558;  105  Id.  218;  33 
Cyc.  1493. 

4.  The  court  erred  in  the  admission  of  evidence  and 
in  allowing  improper  argument  of  counsel.  1  Thompson 
on  Trials;  923-5;  58  Ark.  473;  62  Id.  126. 

,    John  D.  Arhuckle,  Attorney   General,   and   T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  misconduct  of  the  jury  was  not  reversible 
error.  95  Ark.  428;  26  Id.  323-8;  35  Id.  118;  34  Id.  341; 
13  Id.  317 ;  26  Id.  323.   The  aflSdavits  fail  to  show  a  separa- 
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tion  within  the  rule.    Cases  supra;  12  Ark.  782,  810,  811 ; 
29  Id.  248;44  7rf.  115. 

2.  There  were  no  errors  in  the  admission  of  testi- 
mony, nor  instructions  to  the  jury.  100  Ark.  132;  85 
Id.  376;  96  Id.  78;  63  Id.  470;  78  Id.  407,  etc;  51  Id.  167; 
88  Id.  499. 

3.  No  improper  argument  was  allowed.  95  Ark. 
172-7. 

WOOD,  J.  Miss  Mae  Smithson  was  a  school  teacher. 
She  taught  school  at  Ponder,  Missouri,  where  she  met 
George  Holt  at  Sunday  school.  They  became  *' sweet- 
hearts,'* and  he  visited  her  frequently  while  she  was 
teaching  school  at  the  school  house  at  Ponder,  Missouri, 
and  also  at  her  home  in  Eeyno,  Randolph  County,  Ark- 
ansas. Holt  asked  Miss  Smithson  to  marry  him  and  she 
promised  to  do  so  if  he  would  defer  the  matter  for  two 
years,  giving  as  her  reason  for  the  delay  that  she  was  then 
not  twenty-one  years  old,  and  that  her  mother  was  a 
widow  and  needed  her  assistance,  and  promised  that  if 
he  would  wait  for  that  time  and  they  still  loved  each 
other  she  would  marry  him.  He  pressed  his  suit,  and 
she  finally  told  him  that  she  had  changed  her  mind  and 
did  not  love  him  as  he  deserved  to  be  loved,  and  there- 
fore refused  to  marry  him.  Holt  professed  still  to  be 
her  friend  and  told  her  that  he  would  do  anything  he  could 
for  her,  and  that  he  thought  he  could  get  her  another 
school  near  Warm  Springs  when  her  time  was  out  with 
the  school  she  was  then  teaching.  He  wrote  her  two 
letters,  dated  at  Warm  Springs,  in  which  he  represented 
that  the  directors  were  his  friends  and  that  he  had 
interviewed  them  in  her  behalf  and  that  they  had  prom- 
ised to  employ  her  to  teach  the  school,  but  before  they 
did  so  they  wanted  her  to  come  up  to  Warm  Springs 
so  they  could  see  her  and  arrange  the  contract.  Holt 
arranged  with  Miss  Smithson  to  meet  her  at  Pocahontas 
on  a  certain  day  and  to  take  her  to  Warm  Springs.  They 
met  in  Pocahontas  on  that  day  and  started  out  from 
Pocahontas  about  3:30  o'clock  in  the  afternoon  in  a  two- 


Digitized  by  VjDOQIC 


ABK.]  Holt  v.  State.  393 

horse  buggy  for  Warm  Springs,  which  was  a  distance 
of  about  18  miles.  Dark  overtook  them,  and,  after  driv- 
ing for  quite  a  while.  Holt  detoured  from  the  road  they 
were  traveling  and  took  a  dim  road  through  a  woody 
place.  When  they  arrived  at  a  certain  place  he  stopped 
the  team,  drew  a  gun  on  Miss  Smithson,  told  her  he 
had  not  got  any  school,  and  never  had,  and  that  he  was 
simply  carrying  out  a  plan  to  take  her  life.  He  asked 
her  to  allow  him  to  have  the  privilege  of  sexual  inter- 
course with  her,  and  upon  her  resisting  he  continued  his 
threats  and  intimidation  until  finally  she  lost  con- 
sciousness and  he  had  intercourse  with  her,  which  she 
could  testify  as  a  fact  from  her  painful  condition  which 
she  realized  after  she  regained  consciousness  and  the 
condition  of  her  clothes. 

The  above  is  a  condensed  statement  of  the  essential 
facts  upon  which  Holt  was  indicted  for  the  crime  of  rape, 
was  convicted  of  an  assault  with  intent  to  rape  and 
sentenced  to  imprisonment  in  the  State  penitentiary  for 
a  period  of  tWenty-one  years,  and  from  the  judgment  of 
the  court  he  prosecutes  this  appeal. 

The  defendant  admitted  the  intercourse,  and  set  up 
and  testified  that  it  was  obtained  by  the  consent  of  the 
prosecutrix. 

There  is  an  exceedingly  voluminous  record,  and  the 
motion  for  a  new  trial  assigns  seventy-six  grounds  of 
alleged  error  in  the  rulings  of  the  court  in  admitting 
and  rejecting  testimony  and  in  the  granting  and  refusing 
of  prayers  for  instructions.  We  have  examined  all  these 
and  find  no  reversible  error  in  any  of  them,  except  as  set 
forth  in  the  68th  assignment,  which  is  as  follows: 

**The  jury,  disregarding  the  instruction  of  the  court 
to  the  effect  that  they  were  to  remain  together  and  in 
a  body  at  all  times  and  would  not  be  permitted  to  sepa- 
rate for  any  purpose  until  after  the  rendition  of  their 
verdict  herein,  on  the  evening  of  July  25th,  during  the 
progress  of  the  trial  herein,  during  a  street  concert,  when 
there  was  a  crowd  of  perhaps  two  hundred  people  on  the 
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street,  separated  and  mixed  and  mingled  with  such  crowd, 
indiscriminately.  *  * 

In  support  of  this  assignment  of  error,  the  appellant 
filed  the  affidavit  of  Dee  Mock,  who  stated  that,  *  Muring 
the  evening  of  July  25, 1917,  while  standing  on  the  pave- 
ment south  of  the  court  square  in  said  town  (Pocahontas) 
listening  to  the  music  of  a  street  concert,  which  had  at- 
tracted a  large  crowd  of  people,  my  lattention  was  called 
to  the  fact  that  the  trial  jury,  which  had  been  empaneled 
to  try  the  case  of  the  State  of  Arkansas  v.  George  Holt, 
charged  with  rape,  alleged  to  have  been  committed  on  the 
person  of  one  Mae  Smithson,  was  present  with  the  crowd 
of  people,  and  some  of  said  jurors  had  separated  them- 
selves from  their  fellow  jurors  and  were  mingling  with 
said  crowd  of  people,  while  another  one  of  said  jurors 
separated  himself  from  his  fellow  jurors  and  walked  sev- 
eral feet  away  to  where  a  gentleman  was  sitting  in  his  au- 
tomobile and  carried  on  a  conversation  with  the  gentle- 
man for  several  minutes.  I  do  not  know  the  subject  of 
such  conversation,  nor  do  I  know  that  the  jurors  who 
were  mingling  with  said  crowd  of  people  spoke  to  any 
of  them,  but  I  know  that  a  large  number  of  said  crowd 
of  people  were  strongly  prejudiced  against  said  Gteorge 
Holt.^' 

The  affidavit  of  S.  N.  Bailey  was  also  read,  which 
states  that  **on  the  evening  of  the  25th  of  July,  1917, 
while  the  jury  selected  in  said  cause  (State  v.  George 
Holt)  was  in  a  body  on  the  streets  of  said  town  (Poca- 
hontas), a  street  concert  was  in  progress  in  the  street 
just  south  of  the  court  square;  that  a  large  crowd  of 
people  had  assembled  at  said  place  attracted  by  the 
music;  that  while  enjoying  said  music,  I  noticed  several 
jurors  separate  themselves  from  the  other  jurors  and 
mingle  with  the  crowd  there  assembled,  for  several  min- 
utes. I  do  not  know  if  any  words  were  passed  between 
any  of  said  jurors  with  any  one  in  said  crowd,  but 
do  know  that  numbers  of  people  in  said  crowd  were 
strongly  prejudiced  against  said  George  Holt.^^ 
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No  affidavits  were  introduced  on  the  part  of  the  State 
by  the  jurors,  the  officer  in  charge  of  the  jury,  or  others, 
to  controvert  the  trath  of  the ,  statements  contained  in 
the  above  affidavits,  and  there  were  no  affidavits  on  the 
part  of  the  jurors  who  tried  the  case  to  the  effect  that 
they  had  not  had  any  conversation  with  anyone  con- 
cerning the  case  and  had  not  heard  it  discussed,  and, 
in  short,  that  nothing!  h,ad  occtorred  on  the  occasion 
mentioned  which  in  any  manner  influenced  them  in  the 
rendition  of  their  verdict  finding  appellant  guilty  of  the 
crime  charged. 

In  Ferguson  v.  State,  95  Ark.  428,  the  facts  were  that 
after  the  case  was  in  the  hands  of  the  jury  to  deliberate 
upon  their  verdict,  and  while  they  were  in  the  custody 
of  the  officer,  when  the  jury  were  passing  a  certain 
store  in  the  town  of  Magnolia  one  of  their  number  left  his 
fellows  and  went  to  the  rear  of  the  store.  The  remaining 
members  of  the  panel  and  the  officer  in  charge  passed 
on  by  the  store  to  the  comer  of  another  building  and 
remained  there  until  the  juror  who  had  separated  from 
them  returned.  The  juror  who  left  his  fellows  was  out 
of  their  sight  until  he  returned  to  them.  The  court, 
speaking  of  the  facts  there  disclosed,  quoted  from  Mac- 
tin  V.  State,  44  Ark.  115, 119,  as  follows :  ''But  it  has  long 
been  the  rule  of  this  court  in  case  of  felony  that  sepa- 
ration of  a  juror  from  his  fellows  pending  the  trial  casts 
upon  the  State  the  burden  of  showing  that  no  improper 
influence  was  brought  to  bear  upon  the  juror  during  his 
absence.  In  other  wotds,  the  mere  fact  that  a  juror 
separates  from  his  fellows,  without  the  order  of  court, 
is  ptima  facie  ground  for  a  new  trial,  unless  it  affirma- 
tively appears  that  the  separating  juror  was  not  subjected 
to  any  noxious  influence.'*  The  court,  continuing,  said: 
**The  object  of  this  rule  is  apparent.  The  jury  are  kept 
together,  and  an  officer  is  put  in  charge  of  them  and 
directed  to  see  that  they  do  not  separate  to  protect  the 
defendant  against  outside  influence.  They  are  not  allowed 
to  have  any  communication  with  outside  persons  with  re- 
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spect  to  the  guilt  or  innocence  of  the  defendant  on  trial, 
and  it  is  the  duty  of  the  officer  in  charge  to  see  that  they 
do  not.  This  protection  is  due  to  the  defendant,  and  the 
§tate  should  see  that  he  receives  it.  It  is  not  expected  of 
him  to  employ  someone  to  watch  the  jury  and  report  any 
misconduct  on  their  part.  Hence,  when  they  separate 
the  burden  is  upon  the  State  to  show,  by  circumstances  or 
directly,  that  the  absent  juror  was  not  subjected  to  any 
injurious  influence.  ^ ' 

Now,  the  uncontroverted  facts  here  disclose  that  the 
jurors  who  had  been  instructed  to  not  separate  from 
their  fellows  while  deliberating  upon  their  verdict,  and 
who  had  been  placed  in  the  custody  of  an  officer  charged 
with  the  duty  to  see  that  they  obeyed  these  instructions 
of  the  court,  separated  themselves  and  mingled  with  a 
large  crowd  of  people,  a  large  number  of  whom  **were 
strongly  prejudiced  against  George  Holt;^'  that  they 
mingled  with  the  crowd  for  several  minutes  and  one  of 
the  jurors  went  several  feet  away  and  carried  on  a  con- 
versation with  a  gentleman  for  several  minutes. 

If  there  were  a  large  number  in  the  crowd  with  whom 
the  jurors  mingled  who  were  strongly  prejudiced  against 
the  appellant,  who  can  say,  in  the  absence  of  evidence 
to  the  contrary,  that  members  of  the  crowd  so  strongly 
prejudiced  against  appellant  did  not  avail  themselvefe  of 
the  opportunity  thus  presented  to  make  remarks,  con- 
cerning appellant  and  the  crime  with  which  he  was 
charged,  so  derogatory  in  character  as  to  inflame  the 
minds  of  the  jury  against  him.  A  more  flagrant  dis- 
obedience of  the  orders  of  the  court  could  rarely  occur, 
ior  the  evidence  shows  a  complete  separation  of  all  the 
jurors  and  an  opportunity  for.  each  of  them  to  have 
heard  things  said  that  might  have  greatly  influenced  and 
prejudiced  th.'eir  minds  against  appellant.  The  very 
object  of  the  rule  is  to  prevent  tiie  jury  from  being 
subjected  to  such  possible  sinister  influences. 

Rape  is  a  crime  so  heinous  that  generally  the  mere 
charge  of  itself  is  sufficient  to  set  ablaze  the  minds  of  the 
public  in  the  community  where  the  crime  is  alleged  to  have 
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occurred  against  the  accused  victim.  Hence,  courts 
usually  adopt,  and  are  justified  in  adopting,  most  strin- 
gent methods  in  order  to  insulate  the  jury,  as  far  as 
possible,  from  any  current  of  popular  prejudice.  Here 
the  record  shows  they  were  brought  in  direct  contact 
with  it.  When  the  appellant  proved  that  they  might  have 
been  affected  by  it  this  made  a  prima  facie  ease  against 
the  purity  of  the  verdict  and  was  sufficient  to  cast  the 
burden  upon  the  prosecution  of  upholding  its  integrity. 

As  there  was  a  palpable  disobedience  of  the  in- 
structions of  the  court,  both  on  the  part  of  the  jurors 
and  the  officer  having  them  in  custody,  with  no  word  upon 
the  part  of  the  State  to  show  by  the  jurors  themselves 
or  others  that  they  emerged  from  the  poisoned  circle 
without  contamination,  their  verdict  has  been  impeached 
and  the  appellant,  on  this  account,  must  be  awarded  a 
new  triftL  See,  in  addition  to  cases  above,  Vaugha^i  v. 
State,  57  Ark.  1,  and  other  cases  cited  in  appellant's 
brief. 

We  need  not  discuss  other  assignments  of  error.  The 
alleged  errors  in  regard  to  refusal  to  admit  certain  expert 
testimony,  and  as  to  the  remarks  of  counsel,  we  assume 
will  not  occur  on  the  new  trial,  and  the  other  assign- 
ments are  not  of  sufficient  importance  to  call  for  a  dis- 
cussion. 

The  judgment  is,  therefore,  reversed,  and  the  cause 
is  remanded  for  a  new  trial  on  the  charge  of  assault  with 
intent  to  conunit  rape. 


Stevenson  v.  Gault. 

Opinion  delivered  November  26,  1917. 

Judicial  salbs— adequacy  of  purchase  price. — ^The  mere  inade- 
quacy of  price  will  not  justify  a  court  in  refusing:  to  approve  a 
sale  and  depriving  the  purchaser  of  the  benefit  of  his  purchase, 
unless  the  inadequacy  is  so  grreat  as  to  shock  the  conscience  or  to 
amount  to  evidence  of  fraud. 
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2.  Judicial  sales — inadequate  price — ^BSsassiON. — A  judicial  sale 
of  land  will  be  set  aside,  when  the  purchase  price  was  grossly  in- 
adequate»  and  when  the  purchaser  permitted  information  to  be 
given  to  prosi>ective  bidders  derogatory  to  the  value  of  the  land. 

Appeal  from  Yell  Chancery  Court,  Dardanelle  Dis- 
trict ;  Jordcm  Sellers,  Chancellor ;  aflSnned. 

Mcmning  <&  Emerson,  for  appellant. 

1.  A  judicial  sale  will  not  be  set  aside  for  mere 
inadequacy  of  price,  if  otherwise  fair.  16  E.  C.  L.,  §  70 ; 
86  Ark.  255 ;  65  Id.  152 ;  66  Id.  493 ;  77  Id.  216,  etc. 

Here  the  bid  was  in  good  faith  and  no  fraud,  mistake 
nor  unfairness  was  shown.  20  Ark.  381-409 ;  123  Id.  523 ; 
111  Id.  158;  108  Id.  366;  44  Id.  502;  56  Id.  240.  Appel- 
lant was  a  bona  fide  purchaser. 

HART,  J.  This  is  a  bill  in  equity  filed  by  J.  L.  Gault 
and  Jane  Gault  to  dissolve  the  partnership  of  J.  L.  (}ault 
&  Company  and  to  wind  up  its  business. 

The  complaint  states  that  the  firm  owned  large  bodies 
of  lands  which  were  mortgaged  to  secure  its  debts  and 
J.  L.  Gault  and  Jane  Gault  owned  lands  as  tenants 
in  common  and  that  J.  L.  Gault  had  mortgaged  his  in- 
terest in  said  lands  to  secure  the  firm's  creditors.  All 
the  creditors  of  the  firm,  both  those  who  were  secured  by 
mortgages  and  those  whose  debts  were  unsecured  were 
made  parties  to  the  action. 

A  decree  was  entered  ordering  the  sale  of  the  lands. 
Pursuant  to  the  decree  the  lands  were  sold  on  May  1, 
1916.  Among  the  lands  sold  were  the  following:  The 
northeast  quarter  of  the  northeast  quarter  and  northwest 
quarter  of  the  northeast  quarter  of  section  two,  township 
five  north,  range  nineteen  west,  containing  82,06  acres. 
J.  F.  Stevenson  became  the  purchaser  of  said  lands,  hav- 
ing bid  therefor  the  sum  of  $500.  Jane  Gault  and  other 
creditors  filed  exceptions  to  the  report  of  sale  of  the 
commissioner,  and  among  the  lands  were  embraced 
the  lands  sold  to  Stevenson. 
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Testimony  was  taken  on  both  sides.  The  court 
sustained  the  exceptions  to  quite  a  number  of  tracts  sold 
and  among  them  the  tract  sold  to  Stevenson.  Inasmuch 
as  no  appeal  was  taken  from  the  ruling  of  the  court  except 
by  Stevenson,  we  need  only  set  out  the  testimony  relating 
thereto  and  the  finding  of  the  court  with  reference  thereto. 

•  The  land  purchased  by  Stevenson  lies  in  both  Conway 
and  Yell  Counties.  The  Petit  Jean  Eiver  runs  through 
the  land  and  is  the  dividing  line  between  Yell  and  Con- 
way Counties.  All  that  part  of  the  land  which  lies  in 
Yell  County  is  rich  alluvial  soil  and  produces  fine 
crops  of  cotton  and  com.  That  part  of  the  land  which 
is  in  Conway  County  is  of  slate  formation.  It  was  hilly 
and  worth  but  little  for  cultivation  or  for  any  other 
purpose.  These  fdcts  were  known  to  the  bidders  at- 
tending the  sale.  J.  T.  Dunbar  first  bid  for  the  land 
$1,000.  J.  H.  Parker,  a  lawyer  and  real  estate  man  at- 
tending the  sale,  had  a  copy  of  the  map  of  the  land  traced 
by  a  former  county  surveyor  of  Yell  County  and  after 
referring  to  his  map,  laughingly  warned  Dunbar  that  he 
had  better  be  careful,  that  nearly  all  of  the  land  was 
situated  on  the  south  side  of  Petit  Jean.  The  map  was 
handed  around  among  those  present  at  the  sale  and  it 
showed  that  most  of  the  land  was  situated  in  Conway 
County.  It' appears  that  those  present  accepted  the  map 
as  showing  the  true  situation  of  the  land  and  on  that 
account  refrained  from  bidding  on  it.  Because  he  thought 
that  most  of  the  land  was  in  Conway  County,  Mr.  Dun- 
bar asked  permission  to  withdraw  his  bid  and  this  was 
granted  him  by  the  commissioner  making  the  sale.  J,  F. 
Stevenson  then  bid  the  sum  of  $500,  and  that  being  the 
highest  bid  the  land  was  struck  off  to  him. 

Prior  to  the  sale  the  land  had  been  appraised  by 
three  practical  farmers  who  had  lived  in  Yell  County  for 
many  years  and  who  were  familiar  with  the  character 
of  land  sold.  They  appraised  the  land  in  question  at 
an  average  of  $42  per  acre  and  testified  that  they  thought 
this  was  the  reasonable  value  of  the  land. 
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Another  witness  testified  that  he  had  been  over  the 
land  when  it  was  first  purchased  by  J.  L.  Gault  and 
knew  its  value.  He  stated  that  the  price  put  on  it  by 
the  appraisers  was  very  conservative. 

Another  witness  testified  that  he  had  purchased  a 
forty  acre  tract  at  the  sale  near  this  one  for  $4,000  and 
that  he  con^dered  it  to  be  worth  that  amount;  that  he 
considered  the  land  he  bought  to  be  worth  something 
more  than  40  acres  of  the  land  in  question  but  stated 
that  all  the  land  in  question  which  was  in  Yell  County 
was  fine  land.  He  also  bought  two  other  forty  acre 
tracts  at  the  sale  situated  near  this  one  and  paid  for  one 
of  them  $3,500  and  for  the  other  $2,900. 

A  tenant  who  had  been  on  the  land  for  more  than 
ten  years  testified  that  the  part  of  it  situated  in  Yell 
County  was  very  fine  and  that  it  always  produced  good 
crops  of  cottoiL  He  stated  that  the  land  would  produce 
nearly  a  bale  of  cotton  to  the  acre.  The  thread  of  the 
stream  is  the  dividing  line  between  Yell  County  and 
Conway  County.  A  survey  was  made  of  the  land  and 
something  over  sixty  acres  of  it  is  on  the  Yell  Cotmty 
side  of  the  river.  There  is  also  a  levee  and  a  road  through 
the  land  on  that  side  of  the  river.  There  are  about  fifty- 
two  acres  of  the  land  north  of  the  levee  and  there  are  a 
few  acres  between  the  levee  and  road  and  Petit  Jean 
Eiver.  The  whole  of  the  fifty-two  acres  except  a  thicket 
is  in  cultivation.  The  thicket  comprises  six  or  eight  acres 
and  when  cleared  can  be  cultivated  and  is  of  the  same 
character  as  the  remainder  of  the  land  in  Yell  County. 

According  to  the  testimony  of  Stevenson  and  Parker 
the  land  was  not  worth  much  more  than  $1,000.  Parker 
still  adhered  to  his  original  opinion  that  the  greater  part 
of  it  was  in  Conway  County. 

During  the  pendency  of  the  action  J.  L.  Gatdt  died 
and  A.  N.  Falls  was  appointed  special  administrator 
of  his  estate.  After  the  land  had  been  ordered  sold  B.  E. 
Pugh,  representing  a  company  which  had  mortgages  on 
part  of  the  lands,  came  to  Dardanelle  for  the  purpose 
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of  examining  them.  He  went  to  see  Mr.  A.  N.  Falls 
who  was  the  cashier  of  a  bank,  which  also  had  a  mortgage 
on  a  part  of  the  lands.  Falls  and  Pngh  together  examined 
a  part  of  the  land.  Falls  then  recommended  J.  F.  Steven- 
son as  a  suitable  man  to  accompany  Pugh.  Among  other 
lands  examined  by  Pugh  and  Stevenson  was  the  82.06 
acre  tract  in  controversy.  Falls  and  Stevenson  were  both 
dealers  in  real  estate  and  usually  each  took  the  other  in  on 
deals  that  he  made. 

Stevenson  said  that  he  did  not  say  anything  to  Dun- 
bar or  anyone  else  to  induce  him  not  to  bid  on  the  land. 
He  stated  that  he  and  Pugh  were  standing  close  together 
at  the  sale  and  the  commissioner  remarked  after  Dim- 
bar  had  withdrawn  his  bid  that  if  he  could  not  get  a  bid 
on  the  land  he  was  going  to  throw  it  out ;  that  Pugh  then 
remarked  to  him  '4et's  take  a  gamble  on  it;'*  that  he, 
Stevenson,  said  all  right  and  then  bid  $500  for  the  land 
and  it  was  struck  off  to  him;  that  later  on  in  the  after- 
noon that  he  and  Pugh  took  Falls  in  on  the  purchase. 
He  was  asked  if  Falls  was  supposed  to  be  in  on  all  the 
lands  bought  by  him  and  answered  **Ye8,  sir.  If  he  buys 
land  and  I  want  to  go  in  I  can,  and  if  I  buy  land  it  is 
the  other  way — a  kind  of  partnership.'*  Stevenson  fur- 
ther stated  that  there  was  no  general  partnership  between 
him  and  Falls  but  if  either  one  of  them  bought  a  piece 
of  land  the  other  usually  came. in  on  it  if  he  wanted  to. 

The  chancellor  found  that  the  prices  in  all  cases  in 
which  exceptions  had  ibeen  filed  were  so  grossly  in- 
adequate as  to  shock  the  conscience  of  the  court  and 
further  found  as  follows : 

**And  as  to  exceptions  No.  1,  the  same  being  excep- 
tions to  the  report  of  sale  to  J.  F.  Stevenson  for  the 
sum  of  $500  for  the  north  half  northeast  quarter,  and 
northwest  quarter  of  northeast  quarter,  section  2,  town- 
ship five,  N.  R.  19  west,  82.06,  partly  in  Yell  and  partly 
in  Conway  County,  on  the  additional  grounds  and  for 
the  additional  reasons  that  there  were  such  representa- 
tions made  at  the  sale  by  the  persons  attending  the  sale 
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as  to  the  location  of  lands  with  reference  as  to  whether 
or  not  the  same  or  the  greater  portion  was  north  of  the 
Petit  Jean  in  the  Arkansas  Eiver  bottom,  or  south  in 
Conway  County  in  the  hills  and  uplands  as  to  amount  to 
a  legal  fraud  and  to  cause  the  withdrawal  of  the  bid  and 
to  cause  said  lands  to  sell  for  a  grossly  inadequate  sum.'* 

It  was  accordingly  decreed  that  the  sale  of  all  the 
lands  to  which  exceptions  had  be^n  filed  be  set  aside.  As 
above  stated  Stevenson  alone  has  appealed  from  that 
decree. 

(1)  The  policy  of  the  law  founded  on  the  interest 
of  the  owner  and  purchaser  alike  is  that  there  should  be 
stability  in  judicial  sales  so  that  bidders  would  be  en- 
couraged to  attend  such  sales  and  in  order  that  the  prop- 
erty may  bring  its  full  value.  It  is  the  settled  rule  of  this 
court  that  mere  inadequacy  of  price  will  not  justify  a 
court  in  refusing  to  approve  a  sale  and  depriving  the 
purchaser  of  the  benefit  of  his  purchase  unless  the  in- 
adequacy is  so  great  as  to  shock  the  conscience  or  to 
amount  to  evidence  of  fraud.  George  v.  Norwood,  77 
Ark.  216;  Wells  v.  Lenox,  108  Ark.  366,  and  Gleason  v. 
Boone,  123  Ark.  523. 

In  the  case  of  Graff  am  v.  Burgess,  117  U.  S.  180, 
which  was  cited  in  George  v.  Norwood,  supra,  the  court 
said: 

''From  the  cases  here  cited  we  may  draw  the  general 
conclusion  that,  if  the  inadequacy  of  price  is  so  gross  as  to 
shock  the  conscience,  or  if,  in  addition  to  gross  inade- 
quacy, the  purchaser  has  been  guilty  of  any  unfairness, 
or  has  taken  any  undue  advantage,  or  if  the  owner  of  the 
property,  or  party  interested  in  it,  has  been  for  any  other 
reason,  misled  or  surprised,  then  the  sale  will  be  regarded 
as  fraudulent  and  void,  or  the  party  injured  will  be  per- 
mitted to  redeem  the  property  sold.  Great  inadequacy 
requires  only  slight  circumstances  of  unfairness  in  the 
conduct  of  tlie  party  benefited  by  the  sale  to  raise  the 
presumption  of  fraud. '^ 
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That  there  was  gross  inadequacy  of  price  in  the 
present  case  can  not  be  gainsaid.  In  Ann.  Cas.  1914-D, 
pages  6  to  10  will  be  found  many  illustrative  cases  in 
which  inadequacy  of  price  and  other  circumstances  were 
held  sufficient  to  justify  the  court  in  setting  aside  the  sale. 
Courts  will  seize  upon  slight  circumstances  to  add  to 
the  weight  of  inadequacy  of  price  to  turn  the  scale  where 
it  shows  that  the  purchaser  is  in  some  measure  respon- 
sible for  it.  It  can  not  be  doubted  that  Dunbar  w;ithdrew 
his  bid  and  that  others  refrained  from  bidding  because 
they  thought  nearly  all  of  the  land  in  controversy  was  in 
Conway  County  and  was  of  but  little  value.  It  was  gen- 
erally known  among  the  bidders  that  the  land  in  Yell 
County  was  very  rich  and  productive  and  that  the  land 
just  across  the  river  in  Conway  County  was  a  slate  bank 
and  hilly.  It  is  true  that  Stevenson  did  not  say  anything 
to  induce  Dunbar  to  withdraw  his  bid  or  to  prevent  any- 
one else  from  bidding  ,at  the  sale.  It  was  perfectly  ap- 
parent to  him,  however,  that  they  refrained  from  bidding 
because  they  believed  that  most  of  the  land  was  situated 
in  Conway  County.  He  had  been  on  the  land  a  short  time 
before  the  sale  for  the  purpose  of  examining  it.  He  had 
not  at  the  time  of  the  sale  agreed  to  take  in  Falls  in 
the  deal  but  did  so  later  on  in  the  afternoon.  J.  L. 
Gault,  one  of  the  parties  to  the  suit,  had  died  during 
its  pendency  and  Falls  had  been  appointed  special  admin- 
istrator of  his  estate.  There  was  a  general  understanding 
between  Stevenson  and  Falls  that  each  was  to  take  the 
other  in  on  all  their  deals  made,  when  asked  to  do  so. 
It  is  true  that  Falls  had  no  duties  to  perform  with  re- 
gard to  the  sale ;  for  it  was  conducted  by  a  commissioner 
appointed  for  that  purpose.  We  do  not  think  that  any 
fraud  was  intended  by  the  conduct  of  any  of  the  parties 
but  as  above  stated  where  the  price  was  grossly  in- 
adequate the  courts  will  seize  upon  the  slightest  circum- 
stance to  set  aside  the  sale  where  it  is  shown  that  the 
purchaser  is  in  some  measure  responsible  for  it  • 
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According  to  a  decided  preponderance  of  the  tes- 
timony the  iand  was  worth  at  least  $3,500.  It  was  situ- 
ated twenty  miles  away  from  where  the  sale  was  being 
conducted  and  under  the  peculiar  circumstances  detailed 
above,  when  it  became  apparent  that  the  bidders  were 
relying  upon  the  map  produced  by  Mr.  Parker,  it  was 
incumbent  upon  Stevenson  to  have  told  them  that  he  had 
been  upon  the  land  a  short  time  before  and  that  the  most 
of  it  was  in  Yell  County.  This  coupled  with  the  fact 
that  Falls  was  special  administrator  of  the  estate  of  J.  L. 
Gault,  deceased,  and  was  taken  into  partnership  on  the 
deal  on  the  same  afternoon,  was  sufficient  to  justify  the 
court  in  setting  aside  the  sale. 

The  decree  will,  therefore,  be  affirmed. 


VanHoozer  v.  Butler. 

Opinion  delivered  November  26, 1917. 

1.  Malicious  prosecution — ^final  termination  of  the  prosecu- 
tion.— The  complaint  charged  that  the  appellant  said  of  ap- 
pellee: "John  Butler  is  a  dirty  liar  and  a  thief."  HeU  the 
charge  of  the  court  was  correct  tiiat  the  words  used  were  action- 
able per  86,  and  for  the  jury  to  find  for  appellee,  if  they  found 
that  the  words  were  used  by  appellant  with  reference  to  appellee. 

2.  Trial— bias  of  juror — new  trial. — Under  Kirby's  Digest,  §  4492, 
no  person  may  be  sworn  as  a  juror  who  has  formed  or  expressed 
an  opinion  concerning  the  matter  in  controversy,  and  if  he  conceals 
that  fact  when  interrogated  as  a  juror,  and  thereby  imposes 
himself  upon  the  litigants,  the  court  should  grant  a  new  trial 
when  these  facts  are  made  to  appear.  (After  examination  of  the 
juror,  if  the  trial  court  determines  that  he  does  not  come  within 
the  rule,  and  refuses  a  new  trial,  the  action  of  the  trial  court  wiU 
not  be  disturbed  on  appeal.) 

Appeal  from  Logan  Circuit  Court,  Northern  District ; 

James  Cochran,  Judge ;  affirmed. 

Hon  (&  Woods  and  E.  H.  McCvlloch,  for  appellant 
1.    The  court  erred  in  failing  to  make  the  husband 

a  party  defendant.    44  Ark.  401;  92  Id.  486;  98  Id.  312; 

102  Id.  351;  103  Id.  196;  Acts  1915,  No.  159:  119  Tenn. 

425;  123  Am.  St.  734;  92  Id.  160;  Am.  Ann.  Cas.  1913-D, 

995. 
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2.  It  was  error  to  refuse  a  new  trial  for  misconduct 
of  the  juror  Turner.  29  Ark.  293 ;  41  Fed.  676 ;  6  HL  659 ; 
6  Ky.  347 ;  7  Id.  191 ;  18  Miss.  25 ;  4  Vt.  363 ;  21  Ark.  336 ; 
60/d.  221;6l7d.  354. 

3.  The  verdict  is  contrary  to  the  law  and  the  evi- 
dence. The  words  were  not  actionable  per  se.  40  Oh.  St. 
99;  32  Cent.  Dig.,  §  99;  79  lU.  58;  40  Iowa  660;  15  Am. 
Dec  122;  12  Minn.  494;  57  Mo.  App.  528;  2  Ed.  Smith, 
388;  56  Ark.  97.  The  court  failed  to  instruct  the  jury  to 
disregard  the  question  of  punitive  damages. 

Sam  R.  Chew,  for  appellee. 

1.  The  record  fails  to  show  that  it  contains  all  the 
evidence.  46  Ark.  67;  58  Id.  399;  74  Id.  551;  37  Id.  57; 
101  Id.  555. 

2.  No  exceptions  were  saved  to  the  instructions. 
78  Id.  490;  89  Id.  24;  79  Id.  176;  92  Id.  598;  105  Id.  353; 
95/^.363;  78/^.374. 

3.  No  request  was  made  for  instructions  on  punitive 
damages.    56  Ark.  594 ;  60  Id.  550 ;  60  Id.  613 ;  92  Id.  111. 

4.  No  request  was  made  to  join  the  husband.  The 
wife  is  liable  for  her  torts.  Acts  1915,  684;  125  Ark. 
526,  eta  It  is  too  late  to  raise  the  question  here  for  the 
first  time.  94  Ark.  51 ;  93  Id.  346 ;  33  Id.  497 ;  34  Id.  73 ; 
75  M  288;  97  7^.560. 

5.  The  words  were  actionable  per  se.  55  Ark.  494; 
56  Id.  100. 

6.  Turner  was  a  competent  juror  and  accepted  by 
both  sides.    Kirby's  Digest,  §  §  4492-4. 

SMITH,  J.  Appellant  is  a  married  woman,  and  was 
sued  alone  for  slander.  The  complaint  alleged  that  she 
said  of  and  concerning  appellee,  who  was  the  plaintiff 
below,  that  ''John  Butler  is  a  dirty  liar  and  a  thief, 
meaning  thereby  to  charge  the  plaintiff  with  having  been 
guilty  of  committing  a  theft.''  Appellee  was  appellant's 
tenant  on  her  farm,  and  they  had  disagreed  about  the 
rent,  and  she  desired  to  eject  him  from  the  farm.  One 
witness  for  appellee  testified  that  appellant  had  said 
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that  she  wanted  appellee  to  move  from  her  place  be- 
cause he  was  a  liar  and  a  thief  and  she  did  not  want  him 
about  her.  Another  witness  testified  that  appellant  had 
said  appellee  was  not  a  proper  character  to  have  on  her 
place,  that  he  was  a  devil  and  a  thief  and  a  snake  in 
the  grass.  And  substantially  the  same  testimony  was 
given  by  another  witness.  These  remarks,  according  to 
the  witnesses,  were  made  at  different  times  by  appellant 
to  persons  who  sought  to  pacify  her  when  she  spoke  to 
them  about  appellee  and  evidenced  great  bitterness  of 
feeling. 

Appellant  denied  having  made  the  remarks  attributed 
to  her,  and  testified  that  one  of  the  witnesses  against  her 
was  a  partisan  of  her  adversary,  and  had  sided  with  him 
in  her  controversy  over  the  land,  and  had  himself  de- 
nounced her  for  her  attempt  to  eject  appellee  from  the 
farm,  and  she  denied  making  the  remark  testified  to  by 
the  other  witnesses.  She  also  testified  that  during  the 
period  of  time  when  the  remarks  derogatory  to  appellee 
were  said  to  have  been  made  she  was  confined  to  her 
bed  with  a  mental  and  physical  disorder.  But  the  suit 
was  not  defended  upon  the  ground  that  appellant  was 
mentally  irresponsible. 

(1)  The  court  charged  the  jury  that  the  words  al- 
leged to  have  been  used  were  actionable  per  se,  and  to  find 
for  the  plaintiff  in  some  sum,  if  they  found  they  were  used 
by  appellant  with  reference  to  him;  but  gave  no  instruc- 
tions on  the  subject  of  punitive  damages,  although  both 
compensatory  and  punitive  damages  were  sued  for. 

The  testimony  developed  the  fact  that  appellant  was 
a  married  woman.  But  no  request  was  made  that  her 
husband  be  joined  as  a  defendant,  and  no  instruction  was 
asked  on  that  subject,  and  the  court  was  not  requested 
to  make  any  order  in  regard  thereto.  If  it  be  conceded 
that  the  husband  is  a  proper  party — ^which  we  do  not 
decide — that  question  can  not  be  raised  here  for  the  first 
time.    Hixson  v.  Cook,  130  Ark.  401. 
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Nor  can  we  review  the  action  of  the  court  in  giving 
or  refusing  instructions,  as  no  exceptions  in  this  respect 
appear  in  the  motion  for  a  new  trial. 

Appellant  insists  that  the  court  erred  in  instructing 
the  jury  that  the  words  alleged  to  have  been  employed 
were  actionable  per  se,  and  that  such  would  not  be  the 
case  if  they  were  used  as  mere  terms  of  abuse,  and  that 
from  the  circumstances  under  which  they  were  used  it  was 
apparent  that  they  were  not  intended  or  xmderstood  as 
charging  a  felony  or  a  crime.  But  we  have  no  such  question 
in  this  case.  The  words  alleged  to  have  been  used  were  not 
addressed  to  appellee,  but  were  said  about  him,  and  the 
suit  was  not  defended  upon  the  ground  that  the  words 
used  were  mere  epithets  and  were  not  intended  nor 
understood  as  imputing  the  charge  which  their  ordinaiy 
meaning  implies,  and  the  court  did  not  err  in  the  charge 
on  this  subject.  Stallings  v.  Whittakery  55  Ark.  494; 
Games  v.  Beldi/ng,  56  Ark.  94;  Jackson  v.  Williams^  92 
Ark.  486. 

(2)  The  serious  question  in  the  case  is  whether  or 
not  error  was  committed  in  refusing  to  grant  a  new  trial 
on  account  of  the  misconduct  of  E.  B.  Turner,  a  juror. 
Affidavits  were  filed  by  witnesses  Wackerly  and  Alvis  to 
the  effect  that  prior  to  the  trial  Turner,  who  appeared 
to  be  familiar  with  the  case,  had  stated  to  them  that 
appellee  ought  to  recover  damages  in  his  suit.  These 
witnesses  were  examined  before  the  court,  and,  while 
they  substantially  repeated  the  material  part  of  their 
affidavits,  their  testimony,  taken  as  a  whole,  somewhat 
modified  their  affidavits.  The  juror  was  also  examined 
in  open  court  on  the  hearing  of  the  motion  for  a  new 
trial,  and  he  testified  that  he  knew  the  parties  to  this 
litigation,  as  he  lived  in  the  neighborhood  in  which  they 
resided,  and  that  he  was  somewhat  familiar  with  the 
facts  concerning  the  controversy  between  the  parties  to 
this  litigation  over  the  land,  and  he  admitted  that  he 
may  have  mentioned  the  case  to  the  witnesses  Wackerly 
and  Alvis;  but  he  stated  that  he  had  never  heard  any 
of  the  witnesses  talk  about  the  case,  and  had  never  heard 
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the  merits  of  the  case  discussed,  and  liad  not  formed  or 
expressed  an  opinion  regarding  it  Wackerly  and  Alvis 
were  not  witnesses  in  the  case  except  upon  this  col- 
lateral matter.  It  is  provided  by  Section  4492  of  Elir- 
by's  Digest  that  no  person  ^all  be  sworn  as  a  juror 
who  has  formed  or  expressed  an  opinion  concerning  the 
matter  in  controversy,  and  if  such  person  conceals  that 
fact  when  interrogated  as  a  juror,  and  thereby  imposes 
himself  upon  the  litigants,  the  court  should  grant  ^  new 
trial  when  these  facts  are  made  to  appear.  But  we  can 
not  say,  from  the  testimony  heard  by  the  court  below, 
that  any  imposition  was  practiced  by  the  juror.  The 
court  heard  the  evidence  and  passed  upon  it,  and  we  are 
bound  by  that  finding,  as  it  does  not  appear  to  have  been 
arbitraiily  made. 

Judgment  affirmed. 


Williams  v.  Obblitt. 
Opinion  delivered  November  26, 1917. 

1.  MAUCIOUS    prosecution — ^FINAL    TERMINATION    OF    TmC    FROSBCU- 

TION. — ^Appellee  had  appellant  arrested  charged  with  petit  larceny. 
The  case  was  called  in  the  mayor's  court,  and  dismissed  because 
the  appellee  failed  to  make  bond  for  costs.  Appellant  then  sued 
appellee  for  malicious  prosecutioQ.  Held,  for  the  purposes  of  the 
latter  action  the  judgment  of  the  mayor  constituted  a  final  termi- 
nation of  the  prosecution. 

2.  Malicious  prosecution — malice  and  probable  pause — jury  ques- 
tion.— ^Appellee  believing  that  appellant  had  stolen  an  artide  in 

^  his  store,  caused  her  to  empty  a  sack  which  she  was  carrying. 
The  article  was  not  found  in  the  sack  but  was  found  nearl:^  on 
the  floor.  Appellee  caused  appellant  to  be  arrested,  charged  with 
petit  larceny.  Appellant  brought  an  action  against  appeUee  for 
malicious  prosecution.  The  lost  article  not  being  found  in  appel- 
lant's sack,  and  appellee  failing  to  testify  that  he  thought  the  ar- 
ticle was  in  appellant's  sack,  it  was  the  duty  of  the  trial  court  to 
let  the  jury  pass  upon  the  reasonableness  and  sincerity  of  appel- 
lee's belief. 
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8.  Malicious  prosecution — malice — ^probable  cause. — ^While  there 
may  be  no  affirmative  showing  of  malice,  its  existence  may  be  in- 
ferred if  there  is  a  lack  of  probable  cause,  and  these  questions 
should  be  submitted  to  the  jury. 

Appeal  from  Randolph  Circuit  Court;  J.  B.  Baker, 
Judge ;  reversed. 

S.  A.  D.  Eaton,  for  appellant. 

1.  A  motion  for  peremptory  instruction  concedes 
as  true  the  evidence  in  behalf  of  the  adverse  party.  38 
Cyc.  1563;  Thompson  on  Trials,  (2  Ed),  §  2267;  89  Ark. 
522;  115  Id.  166;  92  Id.  618;  96  Id.  394;  89  Id.  222,  372; 
4  C.  J.  765.  The  case  should  have  been  submitted  to 
a  jury. 

2.  There  was  want  of  probable  cause  and  malice  and 
a  case  for  a  jury.  76  Ark.  540;  99  Id.  490.  There  was 
substantial  evidence  to  warrant  a  verdict  by  a  jury.  98 
Ark.  334 ;  100  Id.  71 ;  128  Ark.  347. 

3.  In  an  action  for  malicious  prosecution,  a  jury  ^ 
may  infer  malice  from  want  of  probable  cause.    37  Ark. 
160;  94  Id.  433;  63  Id.  387;  32  Id.  166. 

T.  W.  Campbell  and  W.  L.  Pope,  for  appellee. 

1.  A  verdict  was  properly  directed.  The  evidence 
failed  to  show  lack  of  probable  cause,  malice  or  any 
final  determination  of  the  feuit.  97  Mo.  390;  8  Cow.  (N. 
Y.)  141;  4  Vt.  363.  See  also  122  Ark.  382;  124  Id.  26. 

2.  The  burden  was  on  appellant  to  show  malice. 
101  Ark.  37;  63  Id.  387;  26  Cyc.  47. 

3.  It  is  not  shown  that  the  prosecution  was  finally 
ended.  25  Cyc.  55;  76  111.  224;  160  Pa.  St.  119;  38  Kan. 
567;  43  N.  J.^L.  57;  103  Ky.  610. 

SMITH,  J.  This  suit  was  instituted  by  appellant  to 
recover  damages  on  account  of  an  alleged  malicious  prose- 
cution, and  in  support  of  her  cause  of  action  she  offered 
the  following  testimony.  The  mayor  of  Pocahontas  testi- 
fied that  appellee  swore  out  before  him  on  October  20, 
a  warrant  of  arrest  for  appellant,  charging  her  with  petit 
larceny;  that  she  gave  bond  for  her  appearance  on  Oc- 
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tober  24,  and  appeared  in  court  on  that  day  to  answer 
the  charge.  Appellee  was  present  with  an  attorney  repre- 
senting the  prosecution,  but  no  trial  was  had  as  a  bond  for 
costs  was  demanded ;  and  when  none  was  given  the  cause 
was  dismissed  for  want  of  bond  for  costs.  Appellant 
herself  testified  that  she  had  made  some  purchases  in 
appellee's  store,  which  she  put  in  a  sack  which  she  had 
with  her  for  that  purpose.  Appellee's  wife  came  to  her 
and  wanted  to  look  into  the  sack  and  stated  that  another 
customer  had  lost  a  little  roll,  and  the  sack  was  emptied 
but  the  missing  article  was  not  found.  Appellant  re- 
placed her  things  in  the  sack,  and  started  to  leave  the 
store,  when  appellee  came  to  her  and  said,  '*Lady,  you 
are  going  to  empty  out  your  sack,"  and  appellee  emptied 
its  contents  on  the  floor  between  a  table  and  a  counter, 
and  her  purchases,  which  had  been  wrapped  in  separate 
packages  rolled  in  diflferent  directions,  and  appellee 
reached  under  a  table  and  picked  up  a  skirt,  remarking 
*at  the  time,  *'Here  is  what  you  had  in  your  sack,  I  guess.* ' 
Shortly  thereafter  the  warrant  of  arrest  was  sworn  out. 
The  garment  picked  up  was  a  knit  skirt,  and  was  not 
wrapped  up,  but  had  not  been  in  her  sack,  as  she  had  in 
it  oiJy  packages  which  were  wrapped  up.  There  was  some 
other  testimony  tending  to  show  the  excitement  occa- 
sioned by  the  incident,  and  the  humiliation  sustained  as 
a  result  of  it,  together  with  certain  circumstances  tend- 
ing to  show  appellant's  innocence  of  the  charge.  No 
testimony  was  offered  on  the  part  of  appellee,  and  a  ver- 
dict was  directed  in  his  favor,  and  this  appeal  has 
been  prosecuted  to  reverse  that  action. 

Appellee  seeks  to  justify  the  action  of  the  court  on 
the  grounds,  that  the  testimony  failed  to  show  a  final 
determination  of  the  prosecution,  or  a  lack  of  probable 
cause,  or  the  existence  of  malice. 

(1)  The  mayor  before  whom  the  prosecution  was 
pending  testified  that  he  had  dismissed  the  case  for  the 
want  of  a  bond  for  costs,  and  this  action  constituted  a 
final  termination  of  the  prosecution  for  the  purposes  of 
this  suit.    Twist  v.  Mullimv,  126  Ark.  427. 
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(2)  Appellee  argues  that  appellant's  testimony — 
that  appellee  said,  when  he  emptied  the -sack,  ''Here 
is  what  you  had  in  your  sack,  I  guess,"  and  that  he  then 
exhibited  the  article  which  he  said  was  lost — shows  that 
appellee  thought  he  had  conclusive  proof  of  her  guilt, 
and  that  he,  therefore,  had  probable  cause  for  procuring 
her  arrest.  But  the  undisputed  testimony  does  not  show 
that  the  stolen  garment  was  f oxmd  in  her  sack.  Upon  the 
contrary,  appellant  testififed  that  it  was  not  found  in  her 
sack,  and  no  one  disputed  that  statement.  Appellee  may 
have  thought  the  garment  was  in  the  sack,  and  that  it 
had  been  stolen  from  him  (but  he  did  iiot  so  testify),  and 
the  jury  should  have  been  permitted  to  pass  upon  the 
reasonableness  and  sincerity  of  this  belief. 

(3)  Upon  the  subject  of  malice,  it  may  be  said  that, 
while  there  was  no  affirmative  showing  of  malice,  its 
existence  may  be  inferred  if  there  was  a  lack  of  probable 
cause.  These  questions  should  have  been  submitted  to 
the  jury,  and  for  the  error  of  the  court  in  not  so  doing, 
the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v. 

"W^OMBLB.* 

Opinion  delivered  November  26,  1917. 

1.  Master  and  servant — ^tortious  act  op  servant — liability  op 
MASTER. — A  railroad  company  is  liable  for  the  tortious  acts  of  its 
servants  resulting  in  the  injury  of  another,  if  at  the  time  the  serv- 
ant was  acting  within  the  scope  of  his  employment,  or  in  the  line 
of  his  duty. 

2-  Master  and  servant — tortious  act  op  servant — injury  to 
THIRD  PARTY. — In  an  action  for  damages,  heJdf  the  evidence  was 
sufficient  to  support  a  finding  by  the  jury  that  plaintiff,  while 
stealing  a  ride  on  defendant's  train,  was  knocked  off  of  the  train 
by  defendant's  conductor,  sustaining  the  injuries  complained  of. 

8.  Master  and  servant — tortious  act  op  servant — injury  to  tres- 
passer ON  railway  train. — The  conductor  on  defendant's  train, 


^Opinion  on  motion  for  judgment  against  the  railway  company, 
page  591,  post     (Reporter.) 
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upon  discovering  that  plaintiff  was  stealing  a  ride  thereon,  knocked 
him  off  of  the  train,  plaintiff  sustaining  injuries.  Held,  under 
the  evidence,  the  jury  had  a  right  to  infer  that  the  conductor  was 
acting  within  the  scope  of  his  employment  when  he  knocked  plain- 
tiff off  the  train. 

4.  Damages — personal  injuries — instruction.  —  In  an  action 
against  a  railroad  company  for  personal  injuries,  the  following 
instruction  on  the  measure  of  damages  held  not  erroneous;  "if  the 
jury  find  for  the  plaintiff  they  will  assess  his  damages  at  such  a 
sum  as  will  compensate  him  for  <he  bodily  injury  sustained,  if 
any;  the  phjrsical  pain  and  mental  angruish  suffered  and  endured 
by  him  in  the  past,  if  any;  and  that  which  he  wiU  endure  in  the 
future,  if  any,  by  reason  of  said  injury;  his  loss  of  time,  if  any, 
and  his  pecuniary  loss  from  his  diminished  capacity  for  earning 
money  throughout  life,  if  any;  and  from  these,  as  proven  from 
the  evidence,  assess  such  damages  as  will  compensate  him  for  the 
injuries  received." 

6.  Damages — personal  injury  action — ^amount. — Plaintiff,  a  tres- 
passer on  defendant  railway's  train,  was  knocked  off  the  train  by 
the  conductor,  both  his  legs  being  crushed,  and  being  later  ampu- 
tated. Plaintiff  suffered  great  pain,  and  the  wounds  being  slow 
to  heal  he  will  continue  to  suffer.  Plaintiff  was  thirty-two  years 
old  when  injured,  had  an  expectancy  of  33  9/10  years,  and  was 
earning  between  $60  and  $70  per  month.  Held,  a  verdict  for 
$25,000  compensatory  damages  was  not  excessive. 

Appeal  from  Calhoun  Circuit  Court;  Charles  W. 
Smith,  Judge;  affirmed. 

Thos.  S.  Buzhee  and  H.  T.  Harrison,  for  appellant. 

1.  It  was  error  to  refuse  a  peremptory  instruction 
for  defendant.  Plaintiff  ^s  story  was  a  fabrication,  pure 
and  simple — ^not  even  plausible.  Even  taking  his  state- 
ment as  true,  he  failed  to  make  a  case  of  tort  by  the  con- 
ductor within  the  scope  of  his  employment.  115  Ark. 
289;  101  Id.  586;  153  S.  W.  694;  89  S.  E.  490;  144  Fed. 
806;  21  S.  E.  288;  113  Pac.  386. 

2.  There  was  no  substantial  testimony  tending  to 
show  that  the  conductor  knocked  plaintiff  from  the  train. 

3.  The  court  erred  in  giving  instruction  No.  4  on 
the  measure  of  damages.    115  Ark.  119. 

4*  The  verdict  is  excessive  and  the  result  of  passion 
and  prejudice.    115  Ark.  101-123 ;  100  Id.  107 ;  89  Id.  522 ; 
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84  S.  W.  61;  158  lU.  App.  82;  125  Pac.  331;  L.  R.  A. 
1915-F.  308-9-10. 

Pace,  Seawel  <&  Davis,  for  appellee. 

1.  There  was  no  error  in  refusing  the  peremptory- 
instruction.  There  were  questions  of  fact  for  a  jury.  100 
Ark.  629 ;  87  Id.  614 ;  90  Id.  131 ;  74  Id.  16.  The  jury,  by 
their  verdict  have  settled  (1)  that  appellee  was  struck 
with  a  stick  by  the  conductor  which  caused  the  fall  and 
injury;  and  (2)  that  he  struck  him  for  the  purpose  of 
ejecting  him  from  the  ti*ain  and  was  acting  within  the 
scope  of  his  employment.  The  law  is  well  settled.  26 
Cyc.  1533-5-6;  96  Ark,  364;  42  Id.  543;  Cooley  on  Torts, 
538;  62  Ark.  116;  75  Id.  585;  115  Id.  294.  See  also  125 
Ala.  483;  98  Ga.  751;  74  Neb.  1;  197  S.  W.  801;  59  Iowa 
428 ;  68  N.  H.  358 ;  2  Tex.  Civ.  App.  29 ;  21  S.  W.  179. 

The  verdict  is  final.  56  A.  L.  R.  383;  56  Id.  373; 
100  Ark.  314;  103 /(i.  361. 

2.  There  was  no  error  in  giving  instruction  No.  4  on 
the  measure  of  damages.  13  Cyc.  145;  60  Ark.  481;  8 
R.  C.  L.  470;  37  Ark.  522;  109  Id.  239;  69  Id.  632;  53 
Ark.  Law  Rep.  228.  See  also  30  N.  E.  458;  89  N.  W.  1100; 
40  S.  W.  608. 

3.  The  verdict  is  not  excessive.  93  Ark.  564;  100 
Id.  437;  115  Id.  101;  100  Id.  124;  99  Id.  280;  54  Ark. 
Law  Rep.  320;  170  111.  App.  140;  94  Mich.  146;  183  Ala. 
138;  56  Ore.  495;  96  Tex.  301;  164  S.  W.  870;  104  Minn. 
58;6Ga.  App.  18. 

HUMPHREYS,  J.  Appellee,  telegraph  operator  at 
Delmar,  boarded  appellant's  local  freight  train  No.  84, 
at  Biscoe,  Arkansas,  while  on  the  house  track  about  150 
yards  west  of  the  depot,  at  8  o'clock  p.  m.  on  the  17th 
day  of  November,  1915,  for  the  purpose  of  riding  down  to 
Dagmar,  six  miles  east  of  Biscoe.  He  took  a  position 
between  the  tender  of  the  engine  and  a  box  car  with  one 
foot  on  the  draw-head  of  each  and  held  to  the  back  of  the 
tender  with  one  hand.  The  depot  was  on  the  north  side 
of  the  track.     In  appellant's    position,    his    back   was 
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towards  the  north.  The  train  pulled  out  of  the  house 
track  far  enough  east  to  clear  the  switch  and  this  move- 
ment placed  the  engine  opposite  the  depot  The  train 
then  backed  on  the  main  line  west  for  the  purpose  of 
connecting  with  that  portion  of  the  train  which  had  been 
disconnected  when  the  train  came  into  Biscoe  from  the 
west.  During  the  backward  movement  of  the  train  and 
while  it  was  running  smoothly,  appellee  fell  to  the 
track.  The  wheels  of  the  engine  backed  over  both  legs 
and  practically  severed  the  limbs  below  the  knees.  There 
was  evidence  tending  to  show  that  the  conductor  struck 
the  appellee  with  a  brake  stick  on  the  shoulder  and  back, 
causing  him  to  dodge,  release  his  hold  and  fall  to  the 
track  where  he  received  the  injury.  App^H^e  knew  the 
conductor  when  he  saw  him,  but  no  personal  acquaint- 
anceship existed  between  them.  They  had  never  had  any 
personal  differences,  quarrels  or  altercations.  The  train- 
men had  not  seen  the  conductor  from  the  time  they  first 
backed  west  from  the  depot  onto  the  house  track  until 
about  10  or  15  minutes  after  the  injury.  When  first  seen  by 
them  after  the  injury,  the  conductor  was  at  the  caboose  at 
the  extreme  west  end  of  the  train  with  a  brake  stick  in 
his  hand,  in  a  dispute  with  intoxicated  bridge  men  who 
were  also  insisting  upon  riding  the  train  to  Dagmar. 

The  conductor  claimed  that  he  rode  the  engine  as 
the  train  backed  west  to  pick  up  cars  in  the  house 
track,  and  checked  some  cars  at  the  switch ;  then  went  to 
the  caboose,  while  the  train  was  pulling  out  of  the  house 
or  side  track  towards  the  depot.  The  brakeman  operating 
the  switch,  nor  the  one  coupling  the  cars,  nor  the  engineer 
nor  fireman  saw  the  conductor  en  route  to  the  caboose 
from  the  depot.  Appellee  admits  drinking  four  bottles 
of  beer  during  the  day.  There  is  evidence  tending  to 
show  that  appellee  was  drunk  immediately  before  and 
after  boarding  the  train.  There  is  also  evidence  tending 
to  show  that  he  was  sober  at  that  time.  It  is  conceded 
that  appellee  was  a  trespasser  at  the  time  of  the  injury. 
Appellant's  theory  is  that  appellee  fell  from  the  train 
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on  account  of  drunkenness  and  received  the  injury.  Ap- 
pellee's theory  is  that  the  conductor  remained  at  the 
depot  while  the  train  backed  west  onto  the  house  track 
for  the  purpose  of  getting  additional  cars,  and  when  the 
train  pulled  out  of  the  switch  east  towards  the  depot  and 
stopped,  that  the  conductor  boarded  the  train  with  a 
brake  stick  in  his  hand  and  discovered  appellee  stealing 
a  ride,  knocked  him  off  the  train  and  then  proceeded  to  the 
caboose. where  he  was  found  when  the  injury  was  reported 
to  him.  Appellee  was  removed  from  the  place  where 
injured  to  the  depot  where  he  remained  for  two  hours. 
He  was  then  placed  on  one  of  the  seats  in  the  caboose 
attached  to  a  freight  train  and  carried  to  a  hospital  in 
Little  Eoek.  The  distance  was  52  miles,  and  the  journey 
requires  six  hours.  During  the  trip,  he  suffered  great 
pdin  and  it  was  necessary  to  give  him  sedatives  all 
along.  When  the  train  jerked  and  jolted,  he  would  scream 
out  with  pain.  When  informed  that  his  legs  would  have 
to  be  cut  off,  he  began  to  cry  and  asked  for  a  pistol  to 
shoot  himself.  He  arrived  at  the  hospital  at  4  o'clock 
in  the  morning,  and  about  8  o'clock  the  following  night, 
his  legs  were  amputated.  He  remained  in  the  hospital 
for  nine  months.  At  the  time  of  the  trial,  some  two  years 
after  the  injury,  one  limb  was  still  raw  and  the  other  not 
entirely  well.  Appellee  was  32  years  of  age  at  the  time 
of  the  injury,  and  had  an  ext)ectancy  of  33  9-10  years. 
His  average  earning  capacity  was  about  $65  per  month. 

Appellee  brought  suit  against  the  appellant  in  the 
Calhoun  circuit  court  for  $50,000  compensatory,  and 
$5,000  punitive  damages.  He  recovered  a  judgment  for 
$25,000  as  compensatory  damages  and  $2,500  punitive* 
damages,  from  which  an  appeal  has  been  prosecuted  to 
this  court. 

(1)  It  is  insisted  that  the  court  erred  in  refusing 
to  give  a  peremptory  instruction  to  the  jury  in  favor  of 
appellant.  If  there  is  sufiScient  legal  evidence  in  the 
record  to  sustain  the  finding  of  the  jury  to  the  effect  that 
Mr.  Dale,  the  conductor,  while  acting  in  the  scope  of 
his  employment,  knocked  appellee  off  of  the  train,  which 
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was  under  his  control,  which  was  the  proximate  canse  of 
the  injury,  then  appellant  was  not  entitled  to  a  directed 
verdict  in  its'  favor%  It  is  a  settled  principle  of  law  in 
this  State  that  a  railroad  company  is  liable  for  the  tort- 
uous acts  of  its  servants  resulting  in  the  injury  of 
another,  if  acting  at  the  time  within  the  scope  of  his 
employment,  or  in  the  line  of  his  duty.  Railway  Co.  v. 
Hackett,  58  Ark.  381;  St.  R,  I.  M.  <&  8.  R.  Co.  v.  Grant, 
75  Ark.  579;  St.  L.,  7.  M.  &  S.  R.  Co.  v.  Fell,  89  Ark.  87; 
St.  L.,  7.  M.  &  S.  R.  Co.  V.  Robertson,  103  Ark.  361.  In 
the  instant  case,  the  jury  was  instructed  not  to  return  a 
verdict  for  appellee  unless  a  preponderance  of  the  evi- 
dence showed  that  Dale,  the  conductor,  knocked  appellee 
off  of  the  train  while  acting  within  the  scope  of  his  em- 
ployment. It  is  admitted  that  the  jury  was  correctly 
instructed  in  this  regard. 

(2)  The  contention  was  made  that  there  is  no  sub- 
stantial evidence  to  show  that  the  conductor  knocked  ap- 
pellee off  the  train ;  or,  if  there  was  substantial  evidence 
to  show  that  fact,  then  there  was  no  substantial  evidence 
to  show  that  the  conductor  was  acting  in  the  line  of 
his  duty  at  the  time.  Appellee  testified  positively 
that  the  conductor  knocked  him  off  the  train  with  a  brake 
stick.  It  was  strictly  within  the  province  of  the  jury  to 
pass  upon  the  credibility  of  the  witness  and  the  weight 
to  be  attached  to  his  evidence.  Unless  his  evidence  was 
contrary  to  the  physical  facts,  the  findings  of  the  jury 
based  on  his  evidence  are  conclusive  on  appeal.  We  have 
examined  the  evidence  very  carefully  to  discover  whether 
the  conductor  had  an  opportunity  to  strike  him.  He  could 
have  struck  appellee  while  the  train  was  backing  west  the 
last  time.  There  was  sufficient  lapse  of  time  after  the 
injury  and  before  the  conductor  was  seen  at  the  caboose 
for  him  to  have  gotten  off  the  train  and  walked  to  the 
caboose.  His  testimony  was  accepted  by  the  jury  and 
is  not  contradicted  by  the  physical  facts.  It  alone  was 
sufficient  to  support  the  verdict  under  the  rule  on  appeal. 
His  testimony,  however,  was  corroborated  to  some  extent. 
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When  the  conductor  was  found  a  short  time  after  the 
injury,  he  had  a  brake*  stick  in  his  hand  such  as  was 
described  by  appellee.  Enough  was  testified  to  by  par- 
ties present  at  the  time  to  indicate  that  appellee  had  been 
knocked  oflf  the  train.  We  think  the  finding  of  the  jury 
that  the  conductor  knocked  appellee  off  the  train  is 
supported  by  su£Scient  evidence  of  a  substantial  nature. 

(3)  It  next  becomes  pertinent  to  inquire  whether 
there  is  substantial  evidence  to  show  that  the  conductor 
was  acting  in  the  line  of  his  duty  when  he  struck  ap- 
pellee. It  has  heretofore  been  said  by  this  court  that, 
**  Whether  the  particular  act  of  a  servant  was  or  was 
not  in  the  line  of  his  duty  is  a  question  for  the  jury  to 
determine  from  the  surrounding  facts  and  circumstances, 
•  ♦  ♦  *.'^  /Sf.  L.,  7.  M.  &  S.  R.  Co.  v.  Hendricks, 
48  Ark.  177.  This  court  has  also  said  that  it  was  clearly 
in  the  line  of  a  conductor's  duty  to  expel  or  remove  a 
trespasser  from  the  train  in  his  charge.  St.  L.,  L  M.  & 
S.  R.  Co.  V.  Robertson,  103  Ark.  361. 

Dale,  conductor,  testified  that  he  had  the  train  in 
charge  and  that  it  was  a  part  of  his  duty  not  to  permit 
trespassers  to  ride  on  the  train  if  he  knew  it.  Appellee 
testified  that  the  conductor  used  some  rough  language 
which  he  did  not  understand  and  knocked  him  off  the 
train;  that  they  had  no  personal  acquaintance  and  that 
they  had  never  had  any  differences  or  altercations ;  that 
he  was  a  stranger  to  the  conductor.  From  the  evidence  of 
both,  the  jury  had  a  right  to  infer  that  the  conductor  was 
acting  within  the  scope  of  his  employment  when  he  thus 
removed  appellee  from  the  train.  There  is  nothing  in 
the  record  from  which  to  infer  that  the  conductor  was 
attempting,  by  the  act,  to  effect  some  independent  pur- 
pose of  his  own.  He  did  not  know  the  appellee.  He 
had  no  ill  feeling  or  malice  toward  him  or  personal 
quarrel  with  him.  Only  a  few  minutes  after  the  injury, 
he  was  found  trying  to  keep  objectionable  characters  off 
of  the  train.  There  is  sufficient  legal  evidence  in  the  rec- 
ord to  support  the  finding   of   the  jury  that  the  con- 
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ductor  was  attempting  to  eject  appellee  from  the  train 
when  he  struck  him. 

(4)  It  is  insisted  that  the  court  erred  in  giving  the 
following  instruction  on  the  measure  of  damages:  **If  the 
jury  find  for  the  plaintiflF  they  will  assess  his  damages  at 
such  a  sum  as  will  compensate  him  for  the  bodily  injury 
sustained,  if  any;  the  physical  pain  and  mental  anguish 
suflFered  and  endured  by  him  in  the  past,  if  any;  and 
that  which  he  will  endure  in  the  future,  if  any,  by 
reason  of  said  injury;  his  loss  of  time,  if  any,  and  his 
pecuniary  loss  from  his  diminished  capacity  for  earning 
money  throughout  life,  if  any;  and  from  these,  as  proven 
from  the  evidence,  assess  such  damages  as  will  compen- 
sate him  for  the  injuries  received.  *' 

This  court  has  refused  to  reverse  cases  in  which  an 
instruction  on  the  measure  of  damages  similar  to  the 
present  one  was  given.  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Can- 
trell,  37  Ark.  522;  St.  L.,  I.  M.  d  S.  R.  Co.  v.  Hydrick, 
109  Ark.  239;  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Cohh,  126  Ark. 
225.    We  adhere  to  our  former  rulings  regarding  it. 

(5)  Lastly,  it  is  insisted  that  the  verdict  for  com- 
pensatory damages  for  the  sum  of  $25,000  is  grossly 
excessive  and  the  result  of  passion  and  prejudice.  There 
is  no  positive  evidence  in  the  record  showing  that  the 
jury  was  swayed  by  passion  or  prejudice.  If  any  existed, 
it  must  be  inferred  from  the  amount  of  the  verdict  re- 
turned. It  is  evident  that  the  earning  capacity  of  ap- 
pellant is  practically  destroyed.  This  means  a  loss  of 
between  $60  and  $70  a  month  to  him  for  about  33  years. 
His  expectancy  at  the  time  of  the  trial  was  33  9-10  years. 
His  mental  anguish  and  physical  suffering  was  almost  be- 
yond endurance.  As  a  result  of  this  injury,  appellee 
will  necessarily  endure  a  degree  of  mental  anguish  all 
the  days  of  his  life.  We  do  not  think  the  amount  of 
the  verdict  in  this  particular  case  is  disproportionate  to 
the  loss  of  earning  power,  and  physical  pain  and  mental 
anguish  already  endured,  and  yet  to  be  endured,  as  estab- 
lished by  the  evidence.    After  a  full  consideration  of  all 
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the  facts  and  circumstances  in  the  ease,  we  are  not  pre- 
pared to  say  that  the  amount  is  so  excessive  as  to  neces- 
sarily indicate  that  the  verdict  is  the  result  of  prejudice 
orpassion* 

No  error  appearing  in  the  record,  the  judgment  is 
affirmed. 


Business  Men's  Accident  Association  of  America  v. 

Cowden. 

Opinion  delivered  December  3,  1917. 

1.  Accident  insurance — death — burden  of  proof. — In  an  action  to 
recover  on  an  accident  policy,  it  was  admitted  that  deceased  met 
his  death  by  violent  external  means,  the  policy  provided  against 
liability  if  insured  met  his  death  from  intentional  injuries  inflicted 
by  himself  or  others,  except  in  an  assault  committed  for  burglary 
or  robbery.  Held,  under  the  admission  above  set  out  the  burden 
was  upon  the  defendant  insurance  company,  to  escape  liability,  to 
prove  that  deceased's  death  was  caused  by  a  breach  of  one  of 
these  conditions. 

2.  Accident  insurance — death — proof — jury  question. — In  an  ac- 
tion on  a  policy  of  accident  insurance,  it  was  admitted  that  de- 
ceased met  his  death  by  violent  external  means.  Held,  under  the 
evidence  that  it  was  proper  for  the  trial  court  to  instruct  a  ver- 
dict for  the  plaintiff. 

3.  Insurance — proof  of  loss — ^waiver. — The  proof  of  loss  is  a  con- 
dition of  the  policy  which  may  be  waived  by  the  insurer,  and  is 
waived,  when  it  accepts  without  objection  as  to  form,  the  proofs 
offered  by  the  claimant;  it  is  not  necessary  that  the  proofs  show 
facts  making  the  insurer  liable. 

4.  Evidence — ^depositions  taken  on  notice — usti  by  adverse  party. 
— ^Where  depositions  are  taken  by  a  party  upon  notice  to  be  used 
in  an  action  at  law,  they  can  not  be  introduced  over  the  objection 
of  the  party  by  his  adversary;  the  rule  being  otherwise  where  the 
depositions  are  taken  by  agreement. 

6.  Insurance — penalty  and  attorney's  fees. — The  act  of  March 
1905,  page  307,  authorizing  the  recovery  of  12  per  cent,  damages 
and  reasonable  attorney's  fees  in  cases  where  loss  occurs,  and 
the  insurance  company  fails  to  pay  after  demand,  will  not  be  ap- 
plied to  an  insurance  contract,  executed  and  to  be  performed 
wholly  within  another  State. 
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Appeal  from  Marion  Circuit  Court;  John  I.  Worth- 
ington;  reversed  as  to  the  attorney  fee;  affirmed  on  the 
verdict. 

Geo.  H.  Perry  and  GUmore  £  Brown  (of  Missouri) 
for  appellant. 

1.  No  proof  of  loss,  showing  liability  was  fur- 
nished. 190  Mass.  171,  448;  202  Id.  290;  95  U.  S.  232; 
89  7d.  32;  204  Fed.  653. 

2.  The  unexplained  statements  of  the  coroner  and 
friends  and  neighbors  of  deceased,  in  the  absence  of 
explanation  by  plaintiff  make  a  prima  facie  case  for 
defendant,  and  imposed  on  plaintiff  the  burden  of  proving 
that  deceased  was  not  murdered,  but  that  his  death  was 
the  result  of  accident.  89  U.  S.  32;  150  N.  C.  1;  190  Mo. 
App.  57 ;  176  S.  W.  253.  No  accidental  death  was  proven. 
267  111.  267;  80  Fed.  368;  65  So.  852. 

3.  The  attorney  *s  fee  is  a  penalty  by  statute  and 
not  recoverable.    49  Ark.  455;  86  Id.  115;  224  U.  S.  354. 

4.  The  depositions  offered  should  have  been  ad- 
mitted in  evidence,  plaintiff  had  the  opportunity  to  cross- 
examine  the  witnesses  but  did  not  do  so.  i5  Ark.  345; 
85/d.  263;76.  390. 

5.  The  provisions  of  our  statute  have  no  extrater- 
ritorial effect,  and  no  penalties  should  be  allowed,  nor 
attorney's  fees  taxed.  68  S.  W.  889;  197  U.  S.  262 
193  Id.  551;  184  Id.  695;  106  Fed.  815;  240  Dl.  45 
10  Wash.  202;  84  Neb.  866;  98  Tex.  230;  123  U.  S.  661 
23  L.  E.  A.  264;  147  Cal.  763;  30  Cyc.  1347. 

6.  It  was  certainly  error  to  direct  a  verdict,  a  clear 
case  having  been  made  for  a  jury. 

Allyn  Smith  and  Williams  <&  Seawel,  for  appellee. 

1.  Proofs  of  death  were  made  and  no  objections 
offered.  They  may  be  waived  even.  95  U.  S.  232 ;  112  Id. 
896;  9  How.  390;  131  U.  S.  694  (L.  Ed.  25).  The  only 
condition  precedent  was  that  plaintiff  furnish  proof  on 
blanks  furnished  by  the  company.    This  was  done. 

2.  There  was  no  error  in  the  ruling  of  the  court 
on  the  offer  of  appellant  to  introduce  proofs  of  loss. 
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Where  an  incomplete  proof  of  loss  is  furnished  and  ac- 
cepted without  objections,  or  where  all  liability  is  de- 
nied, there  is  a  waiver  of  proof  of  loss.  53  Axk.  494; 
77  Id.  27;  79  Id.  475;  143  Pa.  St.  570;  87  Ark.  174;  74 
S.  W.  203;  126  Ark.  493;  106  Id.  91. 

3.  There  was  no  error  in  refusing  to  allow  the 
depositions  for  plaintiff  to  be  read.  They  were  taken  on 
notice  and  not  by  agreement.  15  Ark.  345;  92  Id.  276; 
85  Id.  390;  195  S.  W.  13. 

4.  Attorney's  fees  and  penalty  were  properly  al- 
lowable under  the  statute.  102  Ark.  43;  84  Id.  187;  86 
Id.  115;  207  U.  S.  73;  85  Ga.  751;  12  S.  E.  18;  119  Ark. 
102. 

5.  A  verdict  was  properly  directed.  Plaintiff  made  a 
prima  facie  case  and  defendant  introduced  no  evidence. 
80  Ark.  190;  128  Ark.  155;  9  Ann.  Cas.  919  and  note; 
57  Ark.  461 ;  79  S.  W.  1163 ;  231  111.  380,  etc. 

McCULLOCH,  C.  J.  William  L.  Cowden,  a  resident 
of  the  State  of  Kansas,  secured  a  policy  of  accident  in- 
surance upon  his  own  life,  payable  to  his  wife,  Florence 
L.  Cowden,  from  the  defendant,  Business  Men's  Accident 
Association  of  America,  an  insurance  corporation  domi- 
ciled at  Kansas  City,  Missouri.  Cowden  met  his  death 
on  or  about  September  27,  1913,  while  the  insurance 
policy  was  in  force.  His  body  was  found  in  the  Missouri 
Biver  at  Kansas  City  on  October  1, 1913,  and  due  notice  of 
death  was  given  by  the  beneficiary  in  accordance  with  the 
terms  of  lie  policy.  Proof  of  loss  was  made  and  fur- 
nished on  blanks  provided  by  the  company,  and  payment 
of  the  policy  was  refused  on  the  ground  that  the  manner 
of  death  did  not  come  within  the  terms  of  the  policy, 
so  as  to  create  liability  on  the  part  of  the  insurer. 

The  present  action  to  recover  on  the  policy  was  in- 
stituted by  the  beneficiary,  Mrs.  Cowden,  in  the  circuit 
court  of  Marion  County,  Arkansas,  nearly  three  years 
after  the  death  of  her  husband.  The  trial  of  the  cause 
before  a  jury  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  of  the  policy  and  the  court  rendered 
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judgment  for  the  amount,  and  also  for  attorney's  fees, 
but  refused  to  enter  judgment  in  favor  of  the  plaintiff 
for  the  twelve  per  centum  damages  prescribed  by  statute. 
The  defendant  appealed  from  'the  ijudgment  and  the 
plaintiff  cross-appealed  from  that  part  of  the  judg- 
ment refusing  to  allow  damages.  The  verdict  of  the  jury 
was  rendered  in  plaintiff's  favor  pursuant  to  a  peremp- 
tory direction  by  the  court. 

The  first  question  presented  here  for  our  consider- 
ation is  whether  or  not  the  court  erred  in  directing  a 
verdict.  The  policy  of  insurance  constituted,  according 
to  its  terms,  an  undertaking  on  the  part  of  the  defendant 
company  to  pay  the  amount  named  therein  to  the  said 
William  L.  Cowden  in  the  event  of  his  accidental  injury, 
or,  *'in  the  event  of  accidental  death  to  pay  to  Florence 
L.  Cowden  (his  wife)  the  benefits  *  •  *  provided 
such  injury  or  death  be  caused  during  his  membership, 
solely  and  exclusively  by  external,  violent  and  accidental 
means."  Reference  is  made  in  the  policy  to  the  by-laws 
of  the  defendant  association  and  the  same  were  declared 
to  be  a  part  of  the  policy.  The  by-laws  contained  a  pro- 
vision to  the  effect  that  the  company  should  not  be  liable 
for  **  intentional  injuries  inflicted  by  the  insured  while 
sane  or  insane,  or  by  any  other  person  while  sane  or 
insane,  except  assaults  committed  for  the  sole  purpose 
of  burglary  or  robbery,"  which  said  provision  was,  by 
express  stipulation  of  counsel  entered  on  the  record  at 
the  time  of  trial,  conceded  to  exclude  liability  on  the  part 
of  the  company  for  death  of  the  insured  caused  by  self- 
inflicted  injuries,  or  by  injuries  inflicted  by  any  other 
person  **  except  assaults  committed  for  the  sole  purpose 
of  burglary  or  robbery."  At  the  beginning  of  the  trial  the 
following  agreement  was  entered  into  concerning  the 
facts : 

**It  is  admitted  that  William  L.  Cowden,  the  insured, 
is  dead,  his  body  haying  been  found  in  the  Missouri  River 
at  Kansas  City  about  October  1,  1913,  with  a  wound  on 
the  head  and  face  on  the  right  side  that  penetrated  the 
brain  and  caused  his  death.     It  was  a  sharp  and  in- 
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cised  wound  that  did  not  fracture  the  bone  or  tear  the 
flesh.    It  was  just  cut." 

Thereupon  the  court  announced  a  ruling  as  follows : 
**Upon  that  admission  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  proofs  of  death  were  furnished  to 
the  company,  and  upon  the  defendant  to  show  that  the  in- 
sured came  to  his  death  as  a  result  of  murder,  and  not 
an  accident.'* 

(1)  The  plaintiff  then  introduced  certain  letters 
received  from  the  defendant's  manager  of  the  claim 
department  acknowledging  receipt  of  the  proof  of  loss 
within  due  time,  and  subsequently  denying  liability  under 
the  policy.  The  plaintiff  then  rested  her  case,  and  no 
other  proof  was  introduced  in  the  case  except  the  further 
admission  above  referred  to  concerning  the  exclusion  of 
liability  for  certain  causes  of  death.  The  ruling  was  not 
accurate  in  declaring  the  extent  to  which  the  burden 
rested  on  the  defendant,  but  |;he  court  was  correct  in 
holding  that  the  admission  of  facts  set  forth  in  the  record 
cast  upon  the  defendant  the  burden  of  proof  to  show  that 
the  death  occurred  from  one  of  the  causes  which  exempted 
the  company  from  liability  and  constituted  a  defense  to 
the  action.  In  other  words,  the  admission  of  the  fact 
that  the  death  occurred  from  violent,  external  means 
made  out  a  prima  facie  case  in  favor  of  the  plaintiff,  and 
put  the  burden  of  proof  on  the  defendant  to  show  that  the 
death  resulted  from  a  self-inflicted  wound,  or  from  a 
wound  inflicted  by  another  person  for  purposes  other  than 
for  burglary  or  robbery.  The  point  is  expressly  ruled  by 
the  decision  of  this  court  in  the  recent  case  of  Aetna  Life 
Insurance  Co.  v.  Taylor,  128  Ark.  155, 193  S.W.540,  where 
we  said  that  **  accident  policies  generally  contain  a  clause, 
the  purpose  of  which  is  to  relieve  the  insurer  from  re- 
sponsibility in  case  of  death  of  the  insured  caused  by 
intentional  injuries  inflicted  by  the  insured  or  some  third 
person,  or  caused  by  disease,  or  caused  by  voluntary 
exposure  to  unnecessary  danger,  etc.,  and  that,  where  the 
insurer  sets  up  the  breach  of  one  of  these  conditions 
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as  a  defense,  the  burden  is,  of  course,  upon  it  to  prove 
by  a  preponderance  of  the  evidence  that  death  was  caused 
by  a  breach  of  one  of  these  conditions. ''  The  present 
case  falls  squarely  within  this  rule.  The  policy  in  suit 
provided  for  payment  in  the  event  of  death  of  the  in- 
sured **  solely  and  exclusively  by  external,  violent  and 
accidental  means''  but  a  further  condition  was  prescribed 
in  the  by-laws  which  exempted  the  company  from  liability 
in  certain  events.  So  where  the  proof  adduced  either  by 
the  testimony  of  witnesses  or  by  agreement  of  parties 
made  out  a  prima  facie  case  in  favor  of  the  plaintiff  by 
establishing  the  death  from  *' external,  violent  and  acci- 
dental means"  the  burden  shifted  to  the  defendant  to 
prove  that  the  death  resulted  from  some  of  the  causes 
falling  within  the  exemption  prescribed  in  the  by-laws. 
(2)  The  only  remaining  question,  then  concerning 
the  correctness  of  the  court's  ruling  in  giving  a  per- 
emptory instruction  is  whether  or  not,  upon  the  admis- 
sion of  this  fact,  there  was  sufficient  testimony  to  warrant 
a  submission  to  the  jury  of  the  issue  cause  of  death  from 
some  of  the  means  which  would  have  exempted  the  de- 
fendant from  liability.  There  is  a  presumption  against 
suicide.  Grand  Lodge  v.  Banmster,  80  Ark.  190 ;  Aetna 
Life  Insurance  Co.  v.  Taylor,  supra.  In  the  face  of  that 
presumption  and  of  the  conceded  facts  set  forth  in  the 
agreement  concerning  the  condition  of  the  body  when 
found,  it  can  scarcely  be  urged  with  any  degree  of  plaus- 
ibility that  a  finding  of  suicide  would  have  been  justified. 
There  is  no  circumstance  tending  to  establish  suicide  and 
nothing  from  which  any  reasonable  inference  to  that  ef- 
fect could  have  been  drawn.  So  there  was  certainly  no 
error  in  the  failure  of  the  court  to  submit  that  ques- 
tion to  the  jury.  The  condition  of  the  body  as  shown 
by  the  agreement  was,  it  is  true,  sufficient  to  war- 
rant the  inference  that  death  was  caused  by  a  vio- 
lent blow  inflicted  by  some  other  person,  and  that 
question   should  have  been   submitted   to   the   jury  if 


Digitized  by  VjOOQIC 


ABK.]  Bus.  Men's  Acc.  Assn.  v.  Cowdbn.  425 

a  finding  thereon  would  have  been  determinative  of 
the  liability  of  the  defendant  But^  under  the  terms  of 
the  policy,  and  the  rules  of  evidence  applicable  to  the 
trial  of  the  issue,  it  devolved  upon  the  defendant  to 
prove  not  only  that  the  death  of  Cowden  resulted  from 
woxmds  inflicted  by  some  other  person,  but  also  that  the 
assault  was  for  some  purpose  other  than  for  burglary  or 
robbery.  Now  there  was  nothing  in  the  meager  circum- 
stances set  forth  in  the  agreement  that  would  have  justi- 
fied the  jury  in  determining  what  the  purpose  of  Cow- 
den's  assailant  was.  That  was  purely  speculative  and 
was  a  matter  of  conjecture  which  the  jury  would  have 
had  no  right  to  indulge  in.  In  other  words,  there  was  en- 
tire absence  of  proof  as  to  the  purpose  of  the  assailant 
and  therefore,  there  was  nothing  to  submit  to  the  jury  on 
that  issue.  The  defendant  simply  failed  to  maintain  the 
burden  cast  upon  it  to  make  out  a  defense  and  the  court 
was  correct  in  directing  a  verdict  in  favor  of  the  plaintiff. 
(3)  Numerous  other  errors  of  the  court  are  as- 
signed. It  is  contended  that  the  proof  of  loss  furnished 
by  the  plaintiff  was  insuflBcient  to  show  on  its  face  lia- 
bility of  the  company  in  accordance  with  the  terms  of 
the  policy,  and  that  the  court  erred  in  refusing  to  render 
judgment  in  favor  of  the  defendant  on  that  account. 
The  contention  is  that  proofs  of  loss  making  an  affirma- 
tive showing  of  liability  is  a  condition  precedent  to  the 
maintenance  of  an  action.  Conceding  that  the  proof  of 
loss  fails  to  show  on  its  face  a  case  of  liability  against 
ihe  defendant,  or  even  that  it  shows  affirmatively  a  cause 
of  death  for  which  the  defendant  was  not  liable,  yet  we  do 
not  agree  with  counsel  that  this  state  of  the  proof  would 
prevent  recovery.  The  proof  of  loss  is  a  condition  of  the 
policy  which  may  be  waived  by  the  insurer  and  is  waived 
by  accepting,  without  objection  as  to  form,  the  proofs 
offered  by  the  claimant.  Hartford  Fire  Ins.  Co.  v.  Enoch, 
79  Ark.  475;  Home  Ins.  Co.  v.  Driver,  87  Art  171.  The 
policy  provided  that  proof  of  loss  should  be  made  out  on 
blanks  furnished  by  the  company,  and  it  appears  that 
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that  was  done  in  the  present  case.  No  objection  was  made 
to  the  form  or  subject-matter  of  the  proof,  but  liability 
was  denied  solely  on  the  ground  that  the  facts  of  the 
case  did  not  make  the  company  liable  under  the  policy. 
Counsel  argue  the  point  as  if  the  terms  of  the  policy  were 
sufficient  to  restrict  liability  to  a  case  affirmatively  made 
out  by  the  statements  in  the  proof  of  loss.  In  other 
words,  it  is  argued  that  under  the  by-laws  the  liability 
of  the  company  is  conditioned  upon  an  affirmative  show- 
ing of  liability  made  in  the  ptoof  of  loss  rather  than  upon 
the  facts  as  they  really  exist  and  proved  on  the  trial 
of  the  cause.  Such  is  not,  we  think,  the  law,  and  that 
view  of  the  matter  is  in  conflict  with  our  decision  in  the 
recent  case  of  Columbicm  Woodmen  v.  Hewitt,  122  Ark. 
480.  In  that  case  the  requirement  of  the  policy  was  that 
where  the  claim  was  based  upon  the  fracture  of  a  bone  an 
X-ray  photograph  must  accompany  the  proof  of  loss,  and 
it  was  contended  that  in  order  to  establish  liability  it 
was  necessary  to  furnish  with  the  proof  of  loss  itself 
an  X-ray  photograph  revealing  the  fracture,  but  we 
held  to  the  contrary  and  held  that  even  if  the  photogra.^h 
failed  to  disclose  the  fracture,  yet  there  might  be  recov- 
ery upon  proof  being  adduced  at  the  trial  showing  that 
there  was  in  fact  a  fracture  of  the  bone.  The  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Insurance  Co.  v.  Rodel,  95  U.  S.  232,  is  also  in  point  and 
establishes  the  law  contrary  to  the  contention  of  counsel 
for  defendant. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
permit  defendant  to  introduce  in  evidence  the  proof  of 
loss  furnished  by  plaintiff  as  an  admission  concerning  the 
death  of  the  insured.  There  is  a  controversy  between 
counsel  as  to  what  really  occurred,  but  an  inspection  of 
the  record  leads  us  to  the  conclusion  that  the  court  did 
not  refuse  to  permit  defendant  to  introduce  the  proof  of 
loss  for  the  purpose  named,  but,  on  the  contrary,  ex- 
pressly ruled  that  the  proofs  could  be  introduced  for  con- 
sideration by  the  jury  as  an  admission  of  fact  made  by 
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the  plaintiflf  concerning  the  cause  of  death.  When  the 
court  announced  its  ruling,  counsel  for  defendant  shifted 
their  position,  insisting  that  the  proof  s  of  loss  were  com- 
petent to  show  their  insuflfidency,  or,  to  use  the  precise 
language  of  counsel  at  the  time  the  incident  occurred,  **to 
show  that  there  was  no  proof  of  claim.''  The  evidence 
was  not  competent  for  that  purpose,  as  it  is  shown  by  the 
imcontradicted  evidence  that  the  proof , had  been  accepted 
by  defendant  without  objection  and  the  insuflSciency  of  the 
proof  was,  therefore,  waived.  Counsel  failed  to  take  ad- 
vantage of  the  offer  of  the  court  to  introduce  the  proofs 
of  loss,  and  the  record  does  not  show  that  the  same  were 
introduced  at  all  for  any  purpose.  The  bill  of  exceptions 
contains  the  document  merely  as  an  offer  on  the  part  of 
the  defendant  to  introduce  it,  but  it  was  not  introduced 
before  the  jury  for  consideration  for  any  purpose.  De- 
fendant can  not,  however,  complain  for  tAe  reason  that 
it  declined  to  accept  the  court's  offer  to  introduce  the 
proofs  of  loss  with  a  restriction  of  the  consideration  for 
the  purpose  named.  We  find  no  error  according  to  the 
record  in  this  regard. 

(4)  The  plaintiff  took  the  deposition  of  two  wit- 
nesses, and  the  same  were  duly  filed,  but  did  not  intro- 
duce the  depositions  in  evidence.  The  defendant  there- 
upon claimed  the  right  to  introduce  the  depositions,  but 
the  court  refused  to  permit  this  to  be  done  and  the  rul- 
ing is  assigned  as  error.  The  depositions  were  taken 
upon  notice,  and  not  by  agreement,  and  counsel  for  de- 
fendant appeared  and  cross-examined  the  witnesses,  and 
also  brought  out  new  matter  from  the  witnesses  upon 
which  counsel  for  plaintiff  cross-examined.  Notwithstand- 
ing the  conflict  of  authority  on  the  question,  this  court  has 
steadily  adhered  to  the  rule  that  where  depositions  are 
taken  by  a  party  upon  notice  to  be  used  in  an  action  at 
law,  they  can  not  be  introduced  over  the  objection  of  the 
party  by  his  adversary,  the  rule  being  otherwise  where 
the  depositions  are  taken  by  agreement.  Greenville  Stone 
(&  Gravel  Co.  v.  Chaney,  195  S.  W.  13.    Counsel  for  de- 
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fendant  insist  that  the  reason  upon  which  our  ruling  is 
based  is  that  the  party  has  not  had  an  opportunity  to 
cross-exanune^  and  that  in  this  particular  case  that  reason 
for  the  rule  is  absent  and  the  rule  itself  should  not  apply. 
It  is  a  mistake,  however,  to  say  that  the  reason  stated  by 
counsel  is  the  only  one  upon  which  the  decision  of  this 
court  is  based.  On  the  contrary,  other  reasons  were  dis- 
tinctly given  in  the  first  case  announciiig  the  rule.  Secc- 
ton  V.  Brock,  15  Ark.  345.  The  question  was  very  care- 
fully considered  in  that  ease  and  the  opinion  by  Chief 
Justice  Watkins  laid  down  the  rule  which  appears  to  be 
sound  in  reason  and  has  never  been  departed  from  by  this 
court.  Suffice  it  to  say  the  present  case  falls  within  that 
rule,  and  our  former  decisions  are  now  adhered  to. 

(5)  The  remaining  assignment  to  be  discussed  re- 
lates to  that  part  of  the  judgment  which  awards  recovery 
of  attorney's  fees,  and  we  are  of  the  opinion  that  the 
court  erred  for  the  reason  that  the  liability  under  this 
policy  does  not  fall  within  the  terms  of  the  statute  of  this 
State  authorizing  the  recovery  of  12  per  centum  damages 
and  reasonable  attorney's  fees  in  cases  where  loss  occurs 
and  the  insurance  company  fails  to  pay  after  demand. 
Act  of  March,  1905,  page  307.  We  have  held  that  the 
statute  is  highly  penal  and  should  be  strictly  construed, 
and  we  refused  to  apply  it  to  a  policy  issued  by  a  fra- 
ternal insurance  society.  Knights  of  Maccabees  v.  An- 
derson,  104  Ark.  417.  In  the  case  of  Arkansas  Mutual 
Fire  Insurance  Co.  v.  McManus,  86  Ark.  115,  we  upheld 
the  constitutionality  of  the  statute  and  in  the  opinion 
treated  it  as  one  borrowed  from  the  State  of  Texas, 
where  it  has  been  upheld  as  the  proper  exercise  of  the 
police  power.  The  Supreme  Court  of  the  United  States 
upheld  the  constitutionality  of  such  statutes  on  the 
ground  that  they  constituted  conditions  upon  which  cor- 
porations are  permitted  to  do  business  in  a  given  State. 
Fidelity  Mutual  Life  Assn.  v.  Mettler,  185  U.  S.  30a 
The  statute  was  evidently  intended  by  the  lawnuikers  as 
a  part  of  our  insurance  laws  regulating  insurance  com- 
panies doing  business  in  this  State,  and  was  intended  as 
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a  protection  to  the  holders  of  policies  written  in  the  prog- 
ress of  that  business.  It  was  not  intended  to  penalize 
insurance  companies  for  failure  to  comply  with  con- 
tracts executed  and  to  be  performed  wholly  within  an- 
other State,  for  otherwise  the  effect  would  be  to  give  an 
extraterritorial  force  to  a  highly  penal  statute.  We 
should  not  attribute  any  such  intention  to  the  lawmakers. 
It  is  insisted  by  counsel  for  plaintiff  that  this  court  in  the 
case  of  Massachusetts  Bonding  d  Ins.  Co.  v.  Home  Life 
&  Accident  Co.y  119  Ark.  102,  held  that  the  statute  ap- 
plied to  losses  which  occurred  outside  of  the  State  under 
policies  written  elsewhere,  but  such  is  not  the  purport  of 
that  decision.  We  merely  held  there  that  a  penalty  could 
not  be  collected  out  of  the  assets  of  an  insolvent  corpora- 
tion because  of  the  failure  of  the  receiver  to  pay,  and  the 
question  was  not  raised  there  as  to  the  right  to  impose 
a  penalty  under  the  statute  on  a  policy  written  elsewhere 
and  where  the  loss  occurred  in  another  State.  The  prop- 
erty insured  in  that  particular  case  was  situated  in  Ark- 
ansas and  that  would  differentiate  the  facts  in  that  case 
from  those  in  the  present  case.  However,  we  hold  that 
the  statute  was  not  intended  to  penalize  a  company  on 
policies  which  were  written  and  which  matured  in  another 
State. 

The  court  was  in  error,  therefore,  in  rendering  a 
judgment  for  recovery  of  attorney's  fees  and  that  part 
of  the  judgment  is  reversed.  In  other  respects  the  judg- 
ment is  affirmed. 


Pope  v.  Citt  op  Nashville. 
Opinion  delivered  December  3, 1917. 

Local  improvement — signature  of  majority—determination — 
pubucahon  of  notice. — In  the  formation  of  a  local  improvement 
district,  the  publication  of  the  notice  of  the  time  when  the  coun- 
cil would  hear  the  petition  and  determine  whether  it  is  signed 
by  a  majority  of  the  property  owners,  held,  to  have  been  made 
in  accordance  with  the  provisions  of  the  act  of  1918,  pag^e  627. 
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2.  Local  improvement — petition — ^withdrawal  of  names. — Signers 
of  a  petition  for  the  formation  of  a  local  improvement  can  not 
withdraw  their  names  because  they  later  conclude  that  the  forma- 
tion of  the  district  would  be  burdensome  or  inexpedient. 

3.  Local  improvement — formation. — Act  1913,  page  527,  referring 
to  improvement  districts  in  cities  and  towns,  provides  that  the  find- 
ing of  the  council  upon  the  second  petition  shall  be  conclusive, 
unless  within  thirty  days  thereafter,  suit  is  brought  to  review  its 
action  in  the  chancery  court  of  the  county  where  such  city  or 
town  lies. 

Appeal  from  Howard  Chancery  Court;  James  D. 
Shaver,  Chancellor ;  affirmed. 

The  appellant,  pro  se. 

1.  The  notice  is  jurisdictional  and  must  be  given 
as  required  by  law.  Here  it  did  n^  so  comply.  83  Ark. 
344;  115  Id.  163;  113  Id.  566;  104  Id.  298;*Kirby  &  Gas- 
tie's  Digest,  §  6826.  To  complete  the  two  weeks  another 
publication  was  necessary.    42  Ark.  93 ;  219  Fed.  103. 

2.  The  petitions  did  not  contain  a  majority  in  value 
of  the  real  estate  in  the  districts.  Petitioners  had  the 
right  to  withdraw  their  names  before  the  council  acted. 
213  HI.  302;  216  Id.  205;  198  Id.  205;  28  Cyc.  163;  37  Id. 
76;  Elliott  on  Eoads  &  Streets  (2  Ed.),  332. 

W.  P.  Feazel,  for  appellee. 

1.  The  publication  of  the  notice  was  sufficient.  Kirby 
&  Castle's  Digest,  §  §  5751,  6826;  194  U.  S.  248. 

2.  Petitioners  had  no  right  to  withdraw  their  names 
after  signing  the  petition.  70  Ark.  178;  77  Id.  122;  75 
Id.  155;  81  Id.  208;  130  Ark.  97. 

3.  The  action  of  the  council  is  final  and  conclusive 
unless  within  thirty  days  suit  is  brought.  94  Ark.  503 ; 
86  Id.  1;  84  Id.  259;  69  Id.  70;  Jacobs  v.  Paris,  131  Ark. 
28;  106  Ark.  156;  98  Id.  113;  110  Id.  514;  84  Id.  390. 

HART,  J.  This  case  involves  the  validity  of  two 
separate  improvement  districts  in  the  city  of  Nashville, 
Arkansas,  upon  two  separate  petitions,  each  signed  by 
more  than  ten  owners  of  real  estate  within  the  proposed 
district.    The  city  council  laid  off  two  separate  improve- 
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ment  districts  in  the  city  of  Nashville,  Arkansas.  Each 
contained  the  same  territory.  One  was  for  the  construc- 
tion of  waterworks  and  the  other  for  sewers.  After  the 
first  ordinance  was  duly  passed  and  published,  a  second 
petition  for  each  district,  purporting  to  have  been  signed 
by  the  majority  in  value  of  the  real  estate  owners  within 
the  proposed  district,  was  filed  with  the  city  council.  On 
the  18th  day  of  September,  1916,  the  city  council,  by  an 
order  entered  of  record,  fixed  the  9th  day  of  October, 
1916,  as  the  time  it  would  hear  the  second  petition  and 
ascertain  if  each  of  them  contained  a  majority  in  value  of 
the  owners  of  real  estate  within  the  proposed  districts. 
The  city  clerk  was  ordered  to  give  notice  of  the  time  and 
place  of  hearing,  by  publication,  as  required  by  the  stat- 
ute. The  notice  was  published  in  a  weekly  newspaper 
published  in  the  city  of  Nashville.  The  first  insertion 
was  in  the  paper  published  on  September  23,  1916,  and 
the  second,  on  September  30, 1916.  The  same  notice  was 
given  for  each  district.  On  the  9th  day  of  October,  1916, 
the  city  council,  by  an  order,  duly  entered  of  record,  post- 
poned the  hearing  of  said  petitions  until  the  19th  day  of 
November,  1916.  On  the  13th  day  of  October,  1916,  there 
was  filed  with  the  recorder  of  the  city  of  Nashville,  ad- 
dressed to  the  mayor  and  board  of  aldermen,  a  petition 
as  follows: 

**The  undersigned,  your  petitioners,  having  hereto- 
fore petitioned  in  favor  of  the  improvement  districts  in 
the  city  of  Nashville,  Arkansas,  which  undertaking  is  now 
before  your  body,  would  most  respectfully  represent  and 
show  that  since  signing  the  same  we  have  made  further 
investigation  of  the  effect  of  the  organization  of  the  dis- 
tricts contemplated,  the  taxes  and  burdens  incident 
thereto,  and  having  come  to  the  conclusion  after  mature 
deliberation  and  thought,  that  the  contemplated  improve- 
ment district  is  not  wise  at  this  time,  we  do  most  respect- 
fully ask  and  request  that  our  names  be  withdrawn  from 
said  petitions  or  request  for  the  improvement  district." 
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This  petition  was  signed  by  certain  property  owners 
within  the  proposed  district.  On  the  19th  day  of  Novem- 
ber, 1916,  the  city  council  proceeded  to  hear  the  petitions 
asMng  for  the  establishment  of  the  improvement  dis- 
tricts. They  found  that  a  majority  in  value  of  the  own- 
ers of  real  estate  had  signed  each  petition  as  required  by 
the  statute.  No  notice  was  taken  of  the  petition  copied 
above  in  which  certain  property  owners  asked  that  their 
names  be  erased  from  the  petition.  These  owners  had 
property  of  the  assessed  value  of  over  $28,000,  and  it  is 
conceded  that  if  their  names  should  be  erased  from  the 
petitions  there  would  not  be  left  on  said  petitions  a  ma- 
jority in  value  of  the  real  estate  owners  of  the  proposed 
districts. 

The  present  action  was  instituted  by  a  property 
owner  in  the  proposed  district  in  the  chancery  court  for 
the  purpose  of  reviewing  the  action  of  the  city  ooundl 
in  establishing  the  improvement  districts  and  the  record 
shows  that  it  was  not  brought  until  more  than  thirty  days 
after  the  city  council  had  established  the  districts  and 
appointed  the  commissioners  therefor. 

The  cases  were  consolidated  for  the  purposes  of  trial. 

The  chancery  court  upheld  the  validity  of  the  dis- 
tricts and  the  case  is  here  on  appeal. 

Section  1  of  an  act  to  amend  the  statute  in  reference 
to  improvement  districts  in  cities  and  towns  passed  by 
the  Legislature  of  1913,  provides  that  where  persons 
claiming  to  be  a  majority  in  value  of  the  owners  of  real 
property  within  a  proposed  improvement  district  in  a  city 
or  town  shall  present  to  the  council  a  petition  praying 
that  such  improvement  be  made,  that  the  petition  shall 
also  designate  the  nature  of  the  improvement  to  be  un- 
dertaken upon  the  real  property  situated  within  the  dis- 
trict The  section  also  provides  that  the  city  derk  or 
town  recorder,  by  order  of  the  council,  shall  give  notice 
by  publication  once  a  week  for  two  weeks  in  some  news- 
paper published  in  the  county  in  which  such  city  or  town 
may  Ue,  advising  the  property  owners  within  the  district 
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that  on  a  therein  named  date  the  council  will  hear  the 
petition  and  determine  whether  or  not  those  signing  the 
same  constitute  a  majority  in  value  of  such  owners  of 
real  property.    See  Acts  of  1913,  page  527. 

It  is  true  that  the  giving  of  this  notice  is  jurisdic- 
tional as  contended  by  counsel  for  appellants.  Voss  v. 
Reyburn,  104  Ark.  298.  The  record  shows  that  the  notice 
just  referred  to  was  in  proper  form  and  that  it  was  pub- 
lished by  a  newspaper  witiii  a  bona  fide  circulation  which 
was  published  in  the  city  of  Nashville.  The  first  inser- 
tion was  on  September  23, 1916,  and  the  next  and  last  was 
in  the  paper  issued  September  30, 1916. 

(1)  It  is  the  contention  of  counsel  for  appellants 
that  this  is  not  a  compliance  with  the  act  just  referred  to 
providing  for  the  publication  of  such  notices.  Section 
4925  of  Barby^s  Digest  provides  that  when  any  legal  ad- 
vertisement or  notice  is  required  by  law  to  be  published 
and  a  definite  time  is  specified,  it  shall  be  construed  to 
mean  once  a  week  during  the  time  so  specified.  The  gen- 
eral rule  of  construction  is  that  acts  relating  to  tiie  same 
'subject  must  be  read  in  the  light  of  each  other.  It  is  true 
the  section  of  the  Digest  just  referred  to  was  passed  be- 
fore the  act  of  1913,  but  the  section  of  the  Digest  is  gen- 
eral in  its  nature  and  operates  upon  the  publication  of 
notices  under  subsequent  acts  which  come  within  its 
terms.  When  the  two  acts  are  read  and  considered  to- 
gether, it  is  evident  that  the  notices  were  published  in 
compliance  with  the  statute.  The  publication  of  the  date 
of  the  23d  day  of  September,  1916,  covered  the  week  fol- 
lowing it,  and  the  publication  of  September  30, 1916,  cov- 
ered tile  week  following  it.  The  hearing  by  the  council 
was  set  for  October  9, 1916.  This  was  more  than  seven 
days  after  the  date  of  the  last  publication.  Therefore  we 
h<^  that  the  notice  was  given  by  publication  once  a  week 
for  two  weeks  as  required  by  the  statute. 

(2)  It  is  next  contended  that  the  second  petition  did 
not  contain  a  majority  in  value  of  the  owners  of  real  es- 
tate situated  within  tbB  proposed  districts.  In  making  this 
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contention  coansel  for  appellant  insist  that  the  property 
owners  hada  right  to  come  in  and  have  their  names  erased 
from  the  second  petition  at  any  time  before  it  was  pre- 
sented to  the  city  council  for  action.  In  making  this  con- 
tention they  rely  upon  LitteU  v.  Board  of  Supervisors,  198 
lU.  205. 

It  is  true  that  under  that  case  and  others  of  a  similar 
nature,  it  has  been  held  that  unless  otherwise  provided 
by  statute,  the  signers  of  a  petition  like  the  one  in  ques- 
tion are  free  to  withdraw  their  names  up  until  the  town  or 
city  council  has  acted  upon  the  same.  This  court,  how- 
ever, has  taken  the  contraiy  view  on  this  question.  In  Ech- 
ols V.  Trice,  130  Ark.  97,  196  S.  W.  801,  this  court  held 
that  petitioners  for  a  road  improvement  district  could  not 
withdraw  their  names  because  they  had  reached  the  con- 
clusion that  the.  construction  of  the  proposedimprovement 
would  be  inexpedient,  burdensome,  or  disproportionate  in 
benefits  to  the  costs.  The  reason  given  was  that  all  these 
matters  might  have  been  thoroughly  considered  by  the 
property  owners  before  signing  the  petition.  In  that  case 
the  statute  provided  that  any  person  might  withdraw  his 
name  from  the  original  petition  for  the  organization  of 
the  district  upon  presenting  valid  reasons  therefor  in 
writing.  The  court  held  that  an  excuse  that  existed  at 
the  time  of  signing  the  petition  would  not  be  a  sound  rea- 
son for  allowing  a  withdrawal  of  the  signature  of  the  pe- 
titioner. The  reasons  which  the  statute  contemplated 
were  decided  to  be  such  as  fraud,  deceit,  misrepresenta- 
tions, duress,  etc.  The  reason  set  forth  by  the  petition- 
ers in  the  present  case  for  the  withdrawal  of  their  names 
was  that  after  further  investigation  of  the  organi- 
zation of  the  district  and  after  more  mature  delib- 
eration, they  had  reached  the  conclusion  that  it  would 
be  more  burdensome  than  they  had  at  first  thought. 
These  things  were  matters  that  they  should  have  taken 
into  consideration  before  they  signed  their  names  to 
the  petition  and  under  the  reason  of  the  case  last  cited, 
the  grounds  relied  upon  by  them  afforded  no  reason 


Digitized  by  VjOOQIC 


ABK.]  Coyne  Brothers  v.  Leslie.  435 

why  the  council  should  allow  them  to  withdraw  their 
names.  With  their  names  allowed  to  stand  on  the  peti- 
tion it  is  conceded  that  a  majority  in  value  of  owners  of 
real  estate  within  the  proposed  districts  signed  each  pe- 
tition« 

(3)  There  is  still  another  reason,  however,  why  the 
decree  of  the  chancery  court  must  be  allowed  to  stand. 
Section  1  of  the  act  amending  our  statutes  in  reference 
to  improvement  districts  in  cities  and  towns  provides 
that  the  finding  of  the  council  upon  the  second  petition 
shall  be  conclusive  unless  within  thirty  days  thereafter 
suit  is  brought  to  review  its  action  in  the  chancery  court 
of  the  county  where  such  city  or  town  lies.  See  Acts  of 
1913,  page  527.  This  act  has  been  held  to  be  valid.  Wa- 
ters V.  Whitcomb,  110  Ark.  511,  and  Jacobs  v.  City  of 
Paris,  131  Ark.  28. 

It  follows  that  the  decree  must  be  aflfirmed. 


Coyne  Brothers  v.  Leslie. 

Opinion  delivered  December  10, 1917. 

1.  Sales — contract  to  sell  plaintiff's  product — ^negligence. — 
Plaintiff  employed  defendant  to  sell  his  peach  crop  on  commission. 
Held,  defendant  would  be  liable  in  damages  to  plaintiff  where  he 
did  not  exercise  proper  skill  and  diligence  to  obtain  the  best  mar- 
ket price  for  plaintiff's  peaches,  and  where  plaintiff  suffered  a  loss 
thereby. 

2.  Sales — contract  to  sell  plaintiff's  product. — Under  the  above 
facts,  defendant  sold  plaintiff's  peaches  in  Chicago,  when  he  could 
have  obtained  a  better  price  at  Nashville,  Ark.,  held,  the  plaintiff 
in  committing  the  custody  of  his  product  to  defendant  for  sale 
had  the  right  to  rely  upon  the  reasonable  skill  and  diligence  of 
the  defendant  in  taking  advantage  of  the  best  available  market, 
and  his  failure  under  those  circumstances  to  object  to  the  ship- 
ment to  Chicago  would  not  constitute  such  conduct  as  would  bar 
his  right  to  recover  damages,  unless  he  also  was  advised  of  the 

^  condition  of  the  market,  at  Chicago,  as  well  as  at  NashviUe. 
8.    Factobs  and  bbokebs — SAu:  of  goods — place  of  bale — ^presump- 
tion*— Plaintiff,  residing  at  Nashville,  Ark.,  employed  defendant 
to  sell  his  ^*^p  of  peaches  on  commission.    Defendant  resided  in 
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Chicasro,  but  also  maintained  an  agency  at  Naahvilk.  Held,  un- 
der the  facts,  that  it  would  not  be  preeumed  that  the  defendant 
was  to  dispose  of  the  crop  only  at  Chicago. 
4.  Factobs  and  bbokers— acceptance  of  pbocebds  by  fbincipal — 
DAMAGES  FOB  A  BAD  SALE.— Under  the  facts  stated  in  the  above 
syllabii,  plaintiff  is  not  barred  from  recovering  damages,  although 
without  objection  he  received  and  accepted  defoidant's  statement 
and  the  proceeds  of  the  sale  made  in  Chicago.  This  does  not  bar 
an  action  for  damages  for  not  making  the  best  sale  possible  under 
the  circumstances. 

Appeal  from  Howard  Circuit  Court;  Jefferson  T. 
Cowling,  Judge ;  affirmed. 

Steel  <&  Lake  and  James  D.  Head,  for  appellants. 

1.  129  Ark.  163  involves  similar  questions^  but  is 
materially  different  on  the  facts.  This  court  there  held 
that  where  the  shipper  gives  no  instructions  and  consigns 
to  a  commission  house,  there  can  be  no  recovery  unless 
the  factor  fails  to  obtain  the  highest  market  price.  It  is 
presumed  the  factor  did  his  duty,  and  there  is  a  total  fail- 
ure of  proof  here  to  show  that  the  factor  failed  to  obtain 
the  highest  price  in  Chicago. 

2.  No  instructions  were  given,  hence  the  plaintiff 
acquiesced  in  the  shipment.  45  Ark.  37.  He  is  estopped. 
lb.;  33  Id.  465 ;  83  Id.  548 ;  96  U.  S.  258.  The  refused  in- 
structions should  have  been  given. 

3.  As  no  place  of  shipment  was  named,  the  rule  is 
that  the  residence  of  the  factor  was  contemplated.  11  B. 
C.  L.  753,  §  22,  758,  etc.;  59  Pac.  36;  68  Am.  Deo.  156. 

3.  The  case  in  78  Ark.  402  is  directly  in  point.  85 
Fed.  150;  24  Am.  Rep.  617.  The  court  erred  in  giving 
the  instructions  for  plaintiff  and  refusing  those  asked  for 
defendant.  By  accepting  the  proceeds  of  sale  he  ratified 
the  sale.    24  Am.  Rep.  617. 

D.  B.  Sain  and  W.  P.  Feazel,  for  appellee. 

1.  Appellant  was  negligent  and  did  not  use  proper 
skill  and  diligence.  Wharton  on  Agency,  §  272;  1  A.  & 
E.  Ene.  L.  (2  ed.)  1063, 1067-9;  103  Ala.  181;  69  lU.  155; 
49  Id.  17. 
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2.  Good  faith  and  loyalty  were  absent.  1  A.  &  E. 
Eno.  Law  (1  ed.)  1071-2,  and  notes. 

3.  Appellee  not  estopped  by  accepting  the  price  of 
the  sale.  129  Ark.  163;  78  Ark.  42.  There  is  no  error 
in  the  instructions  given  or  refused.    Cases  supra. 

McCULLOCH,  C.  J.  During  the  year  1916  the  plain- 
tiff, W.  F.  Leslie,  was  a  peach  grower  in  Howard  County, 
Arkansas,  and  employed  the  defendants,  Coyne  Broth- 
ers, who  were  engaged  in  the  commission  business  in  Chi- 
cago, to  sell  his  crop  of  peaches  on  commission.  Defend- 
ants kept  an  agent,  Mr.  Turquette,  at  Nashville,  the 
county  site  and  business  center  of  Howard  County,  who 
conducted  the  transactions  for  his  principal  with  plain- 
tiff and  handled  the  fruit  committed  to  the  care  of  the 
defendants.  The  contract  between  plaintiff  and  defend- 
ant was  made  orally  by  the  plaintiff  and  Turquette  and 
there  was  no  specification  as  to  the  place  of  sale  of  the 
peaches. 

Plaintiff  was  not  a  large  grower  of  peaches  and  the 
shipments  were  in  small  lots  made  in  connection  with 
shipments  of  peaches  of  other  growers.  Most  of  the 
peaches  handled  by  defendants  were  shipped  to  Chicago 
and  sold  from  that  oflSce,  but  Turquette  sold  several  cars 
of  peaches  on  the  railroad  tracks  at  Nashville — ^none, 
however,  owned  by  the  plaintiff. 

This  action  was  instituted  by  plaintiff  to  recover 
damages  on  the  theory  that  a  better  price  could  have  been 
obtained  for  his  peaches  by  selling  them  at  Nashville  in- 
stead of  shipping  them  to  Chicago,  and  that  defendants 
failed  to  exercise  proper  care  in  finding  a  market.  No 
demand  was  made  by  plaintiff  for  the  sale  of  his  peaches 
at  Nashville,  nor  did  he  make  any  objection  to  the  ship- 
ment of  the  peadies  to  Chicago  for  sale.  He  knew  that 
the  peacbes  were  being  shipped,  but  was  not  advised  of 
the  prevailing  prices  on  the  Chicago  market  and  other 
markets.  The  peach  season  ended  about  July  20  and  de- 
fendant furnished  plaintiff,  on  August  9,  with  statements 
of  the  proceeds  of  the  sales,  accompanied  by  checks  cov- 
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ering  the  net  proceeds,  and  those  checks  were  accepted 
and  cashed  by  plaintiff  without  any  objections  being  ex- 
pressed at  that  time.  This  action  was  instituted  several 
weeks  later.  The  plaintiff  recovered  damages  below  and 
the  defendants  have  appealed. 

(1)  The  court  submitted  the  issues  upon  instruc- 
tion, which,  in  substance,  told  the  jury  that  the  plaintiff's 
right  of  recovery  depended  upon  proof  by  preponderance 
of  the  evidence  ''that  defendant  did  not  exercise  such 
skill  and  diligence  to  obtain  the  best  market  price  for 
plaintiff's  peaches  and  that  plaintiff  suffered  loss  on  ac- 
count thereof."  The  following  instruction  was  also 
given  at  the  request  of  the  defendant  and  is  in  harmony 
with  the  other  instructions  given  by  the  court : 

''The  plaintiff  to  recover  must  show  that  the  defend- 
ants failed  to  exercise  ordinary  care  to  obtain  the  market 
price  for  his  peaches.  It  is  not  sufKcient  to  show  the 
mere  fact  that  more  money  might  have  been  received  for 
the  peaches ;  in  other  words,  if  the  defendants  exercised 
ordinary  care  in  selling  the  peaches  at  their  market  value, 
and  erred  in  the  choice  of  the  market  whereby  the  said 
peaches  brought  less  than  might  have  been  obtained  for 
them,  still  this  in  itself  will  not  be  sufl5cient  to  entitle  the 
plaintiff  to  recover,  but  before  he  could  recover  he  must 
go  further  and  show  that  the  error,  if  any,  in  the  choice 
of  the  markets  was  the  result  of  the  failure  of  the  de- 
fendants to  exercise  ordinary  care  with  regard  thereto, 
and,  unless  he  has  shown  this  by  a  preponderance  of  the 
evidence,  your  verdict  must  be  for  the  defendants." 

(2)  The  evidence  was  sufScient  to  make  out  a  case 
of  liability  upon  the  theory  indicated  in  the  court's  in- 
structions, which  we  think  constituted  a  correct  announce- 
ment of  the  law  on  the  subject.  It  is  insisted  that  the 
court  erred  in  refusing  to  give  certain  requested  instruc- 
tion, telling  the  jury  that  "if  the  plaintiff  knew  that  the 
peaches  were  being  shipped  from  Nashville  and  did  not 
at  the  time  object  thereto,  but  allowed  such  shipments  to 
go  forward  without  objection,"  this  constituted  assent  on 
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the  part  of  the  plaintiff  to  the  shipment  to  Chicago  and 
that  he  could  not  under  those  circumstances  recover. 

Learned  counsel  for  defendants  rely  upon  certain 
language  found  in  the  opinion  of  this  court  in  the  recent 
case  of  Coyne  Brothers  v.  Feazel,  129  Ark.  163, 195  S.  W. 
391,  which  involved  a  contract  for  the  sale  of  peaches  and 
damages  were  sought  on  the  theory  that  the  defendants 
had  violated  the  instructions  of  the  plaintiff  in  shipping 
the  peaches  to  Chicago  instead  of  selling  on  the  market  at 
Nashville.  The  trial  court  refused  to  give  an  instruction 
^similar  to  the  one  now  under  consideration,  and  in  dis- 
posing of  the  question  involved,  we  said  that  if  the  plain- 
tiff had  withdrawn  his  instructions  to  sell  at  Nashville, 
or  had  consented  to  the  shipment  of  the  peaches  to  Chi- 
cago, he  could  not  recover  unless  there  was  negligence  in 
failing  to  secure  the  highest  market  price  at  Chicago. 
That  case,  however,  was  different  from  the  present  one  in 
that  recovery  was  sought  entirely  upon  the  theory  of  vio- 
lation of  positive  instructions  concerning  the  place  of  sale, 
while  in  the  present  case  the  plaintiff  shows  that,  not- 
withstanding the  fact  that  no  instructions  were  given,  he 
was  not  advised  of  the  prices  which  could  be  obtained  at 
Chicago.  The  plaintiff  in  committing  his  product  to  the 
custody  of  the  defendant  for  sale  had  the  right  to  rely 
upon  the  reasonable  skill  and  diligence  of  the  defendant 
in  taking  advantage  of  the  best  available  market,  and  his 
failure  under  those  circumstances  to  object  to  the  ship- 
ment to  Chicago  did  not  constitute  such  conduct  as  would 
bar  his  right  to  recover  damages  unless  he  also  was  ad- 
vised of  the  condition  of  the  market  at  Chicago,  as  well  as 
at  Nashville. 

There  was  no  element  of  estoppel  or  waiver  on  the 
part  of  the  plaintiff  in  failing  to  object  to  the  shipment  to 
Chicago  unless  he  was  advised  that  there  was  a  better 
market  at  Nashville.  To  hold  otherwise  would  be  a  de- 
nial of  the  plaintifF's  right  to  rely  on  the  skill  and  supe- 
rior knowledge  of  the  agents  whom  he  had  employed  to 
handle  his  product. 
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The  defendants  also  requested  the  court  to  instruct 
the  jury  that  they  had  a  right  to  ship  the  peaches  to  Chi- 
cago, that  the  plaintiff  is  presumed  to  have  consented 
thereto  and  that  no  liability  was  established  by  showing 
that  a  better  price  could  have  been  realized  on  sales  made 
at  Nashville.  The  theory  upon  which  counsel  for  defend- 
ants argue  the  correctness  of  those  instructions  is  tiliat 
because  defendants  were  doing  business  at  Chicago  there 
is  a  presumption  that  the  peaches  delivered  to  them  were 
intended  to  be  sold  at  that  place.  They  quote  from  11  R. 
C.  L.,  section  22,  page  768,  the  following  which  we  think  is 
a  correct  statement  of  the  law  on  the  subject : 

**  Where  a  consignment  is  made  to  a  factor  for  sale, 
without  instructions,  iand  in  the  absence  of  established 
usage  to  the  contrary,  it  may  be  presumed  that  the  goods 
consigned  are  intended  to  be  sold  at  the  place  of  resi- 
dence of  the  factor.'* 

The  undisputed  evidence  was  that  defendants  main- 
tained an  agency  at  Nashville  where  there  was  an  estab- 
lished market  for  peaches  and  the  agent  occasionally 
made  sales  on  that  market.  Therefore,  the  presumption 
can  not  be  indulged  that  the  parties  to  the  contract  mu- 
tually intended  that  the  peaches  should  be  shipped  to  Chi- 
cago, the  principal  place  of  business  of  the  defendants. 

(3)  It  is  next  insisted  that  the  court  erred  in  re- 
fusing to  give  an  instruction  to  the  jury  stating  that,  if 
plaintiff's  peaches  were  loaded  in  cars  with  other  shippers 
who  demanded  that  their  fruit  be  shipped  to  Chicago  and 
not  sold  at  Nashville,  defendants  had  tiie  right  to  ship  the 
cars  in  accordance  with  the  demands  of  other  shippers 
and  would  not  be  liable  to  plaintiff  for  failure  to  sell  at 
Nashville. 

The  first  objection  to  this  instruction,  and  one  that  is 
quite  adequate,  is  that  there  appears  nO  evidence  in  l^e 
record,  as  far  as  we  can  find  in  the  abstract,  tending  to 
show  that  plaintiff  loaded  his  fruit  in  cars  with  other 
shippers  who  made  objections  to  sales  at 'Nashville  and 
requested  shipment  to  Chicago.    The  instruotion  would. 
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therefore,  have  been  abstract  and  it  is  unnecessary  to 
search  for  other  reasons  why  the  court  did  not  err  in 
refusing  to*  give  it. 

(4)  It  is  further  insisted  that  the  returns  made  by 
the  defendant  to  plaintiff  of  the  sales  constituted  accounts 
stated  upon  the  failure  of  plaintiff  to  make  objection^  and 
that  his  acceptance  without  objection  of  the  proceeds  of 
sale  constituted  a  ratification  and  that  for  those  reasons 
the  right  to  recover  damages  is  barred.  The  correctness 
of  the  sales  accounts  furnished  to  plaintiff  is  not  ques- 
tioned,  and  even  though  they  be  treated  as  accounts 
stated,  this  furnishes  no  grounds  for  barring  his  right  to 
recover  damages.  The  plaintiff's  attitude  in  this  case 
does  not  challenge  the  correctness  of  those  accounts  of  the 
proceeds  of  sale,  but  he  contends  that  there  was  a  breach 
of  duty  on  the  part  of  the  defendant  in  failing  to  take  ad- 
vantage of  a  better  market,  and  this  does  not  put  the 
plaintiff  in  an  inconsistent  position.  Nor  do  we  think  the 
plaintiff  is  barred  of  his  right  to  recover  damages  by  ac- 
ceptance without  objection  of  the  proceeds  of  sale. 

Counsel  for  defendants  rely  on  a  Mississippi  case 
{Meyer  v.  Morgan,  51  Miss.  21,  24  Am.  Rep.  617),  wherein 
it  was  held  that  the  acceptance  by  the  owners  of  cotton 
of  the  proceeds  of  the  sales  made  by  a  broker,  contrary 
to  instructions,  constituted  ratification  of  the  sales  and 
prevented  recovery  for  damages  on  account  of  the  viola- 
tion of  the  contract.  The  decision  was  perhaps  correct 
upon  the  facts  of  that  case,  but  the  reasoning  has  no  ap- 
plication to  the  facts  of  the  present  case.  The  court 
said  that  the  plaintiff  in  that  case  had  no  right  to  specu- 
late on  the  future  market  of  cotton  and  afterwards  com- 
plain because  of  the  fact  that  the  instructions  not  to  sell 
for  less  than  a  certain  price  had  been  disobeyed  and  a 
better  price  could  have  been  obtained  in  the  future.  The 
facts  of  that  case  were  that  the  plaintiff  had  shipped 
cotton  to  the  broker  with  instructions  not  to  sell  for  less 
than  a  stated  price.  The  instructions  were  violated  by  a 
sale  of  the  cotton  by  the  broker  at  a  price  less  than  that 
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mentioned  in  the  instruction  and  less  than  could  have  been 
obtained  later.  No  such  state  of  facts  is  presented  in  the 
present  case,  for  the  plaintiff  did  not  give  any  instruc- 
tions concerning  the  price  he  wanted  for  his  fruit,  but  re- 
lied upon  the  integrity,  diligence  and  sagacity  of  his  agent 
to  find  the  best  available  market.  As  soon  as  the  alleged 
act  of  negligence  of  the  plaintiff  occurred  in  selling  tilie 
fruit  on  a  lower  market  than  could  have  been  found, 
plaintiff's  right  of  action  accrued  and  he  did  not  waive  his 
right  by  accepting  the  proceeds  of  sale  which  belonged  to 
him. 

There  are  other  assignments  of  error  with  respect  to 
the  rulings  of  the  court  in  giving  and  refusing  instruc- 
tions, but  we  find  on  consideration  that  those  rulings  were 
correct.  The  issues  were  correctly  submitted  to  the  jury 
and  there  was  sufficient  evidence  to  sustain  the  verdict. 

Judgment  affirmed. 


St.  Louis,  Ibon  Mountain  &  Southern  Railway  Co.  v. 

Williams. 

Opinion  delivered  December  10, 1917. 

1.  Carriers — overcharge — ^distance — passenger  fare. — In  an  ac- 
tion for  overcharge  of  passenger  fare,  under  Kirby's  Digest,  S 
6620,  the  plaintiffs  testified  that  they  purchased  tickets  from  Con- 
way to  Whelen  Springs  (Ark.)  for  which  defendant  charged  them 
$4.20.  That  they  had  made  the  trip  many  times,  and  had  always 
paid  $3.54  for  their  tickets;  that  the  rate  was  three  cents  per 
mile;  that  the  distance  from  Conway  to  Whelen  Springs  was  118 
miles,  and  that  they  had  been  overcharged  sixty-six  cents  apiece. 
Held,  from  this  testimony  the  jury  might  infer  the  distance  to  be 
118  mUes,  and  that  there  was  evidence  to  sustain  a  finding  that 
plaintiffs  had  been  overcharged  sixty-six  cents  each. 

2.  Carriers — passeKger  fare — overcharge — ^penalty. — ^Eirby's  Di- 
gest, §  6620,  providing  a  penalty  against  a  carrier  for  overcharg- 
ing a  passenger,  held  con^stitutional.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Davis,  114  Ark.  519,  cited,  approved  and  fol- 
lowed. 

Appeal  from  Clark  Circuit  Court;  Geo.  R.  Haynie, 
Judge;  aflSrmed. 
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E.  B.  Kinsworthy  and  R.  E.  Wiley,  for  appellant. 

1.  The  verdicts  are  without  evidence  to  support 
them.  61  Ark.  354.  There  was  no  competent  evidence  as 
to  the  distance.    58  Ark.  108. 

2.  The  law  is  unconstitutional  and  void.  114  Ark. 
519  should  be  overruled.  206  U.  S.  1;  217  Id.  196;  230 
Id.  340 ;  236  Id.  585 ;  207  Id.  73.  The  penalty  is  exorbitant 
and  oppressive.  Supra.  235  U.  S.  651;  60  Ark.  221;  54 
Id.  101;  209  U.  S.  123;  230  Id.  340. 

HART,  J.  Dicksey  Williams  and  Lucy  Williams 
filed  separate  suits  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company  under  section  6620  of 
Kirby's  Digest  to  recover  the  penalties  allowed  for  over- 
charge in  the  transportation  of  passengers.  The  suits 
were  consolidated  and  tried  together.  The  jury  in  each 
case  returned  a  verdict  for  sixty-six  cents  overcharge  and 
seventy-five  dollars  penalty.  From  the  judgment  ren- 
dered, the  railway  company  has  appealed. 

It  is  first  insisted  by  counsel  for  the  railway  company 
that  the  evidence  is  not  legally  suflScient  to  support  the 
verdict.  Dicksey  Williams  and  Lucy  Williams  reside 
near  Whelen  Springs  in  Clark  County,  Arkansas.  In 
June,  1915,  they  purchased  tickets  from  Conway,  Arkan- 
sas, to  Whelen  Springs.  The  railway  agent  demanded 
and  received  the  sum  of  $4.20  from  each  of  them  for  her 
ticket. 

(1)  The  girls  testified  that  it  was  118  miles  from 
Conway  to  Whelen  Springs  and  that  the  regular  fare  was 
$3.54 ;  that  to  charge  them  $4.20  for  a  ticket  amounted  to 
an  overcharge  of  sixty-six  cents.  Upon  being  asked  on 
cross-examination  how  they  knew  the  distance  from  Con- 
way to  Whelen  Springs  to  be  118  miles,  they  stated  that 
they  had  made  the  trip  several  different  times  before  the 
time  in  question,  and  that  they  had  each  time  been  charged 
the  sum  of  $3.54 ;  that  the  fare  at  the  time  was  three  cents 
per  mile.  It  is  not  practical  that  an  intended  passenger 
should  measure  the  distance  from  the  point  of  embarka- 
tion to  his  place  of  destination.     The  fare  which  the  rail- 
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way  company  is  allowed  to  diarge  is  fixed  by  law  and  the 
passenger  must  necessarily  rely  npon  the  statement  made 
by  the  agent  of  the  railway  company  whose  dnty  it  is  to 
sell  him  a  ticket.  The  girls  testified  that  they  had  made 
the  trip  from  Conway  to  Whelen  Springs,  at  several  dif- 
ferent times  prior  to  the  one  in  question  and  had  been 
charged  the  sum  of  $3.54  for  a  ticket  on  the  basis  that 
the  fare  was  three  cents  per  mile.  From  this  the  jury 
might  have  inferred  the  distance  to  be  118  miles,  and  it 
follows  that  there  was  evidence  legally  sufficient  to  war- 
rant the  verdict  for  sixty-six  cents  overcharge. 

(2)  It  is  next  contended  that  section  6620  of  Kirby  's 
Digest  is  in  violation  of  section  1  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States  and 
deprives  the  railway  company  of  its  property  without  due 
process  of  law.  The  validity  of  this  statute  was  upheld 
in  Chicago,  Rock  IsUmd  &  Pctcific  Railway  Company  v. 
Davis,  114  Ark.  519.  The  statute  in  question  provides 
for  a  penalty  for  overcharge  of  not  less  than  fifty  dollars 
nor  more  than  $300  and  costs  of  suit  including  a  reason- 
able attorney  *s  fee. 

Counsel  for  the  railway  company  again  ask  us  to 
take  up  this  question  on  the  ground  that  the  statute  is 
invalid  on  its  face  on  account  of  the  size  of  the  penalties 
prescribed.  They  point  to  the  fact  that  railway  compa- 
nies only  violate  the  statute  in  rare  instances.  This 
may  be  true  and  it  may  be  also  true  that  the  penalties 
prescribed  by  the  statute  compels  obedience  to  its  man- 
dates. Be  that  as  it  may,  we  have  already  decided  the 
question  after  mature  deliberation,  and  most  of  the  cases 
cited  by  counsel  in  their  brief  in  the  present  case  were 
cited  and  considered  by  the  court  in  the  case  where  the 
question  was  decided.  Therefore,  we  decline  to  take  up 
the  question  again  and  adhere  to  our  original  decision. 

The  judgment  will  be  affirmed. 
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LalEkik  v.  State. 
Opinion  delivered  December  10, 1917. 

1.  Ll^<tt — TLT.R6AT«  SALE. — The  evidence  held  sufficient  to  warrant  a 
conviction  for  the  illegal  sale  of  whiskey. 

2.  Liquor — illegal  sale — ^evidence  of  other  sales. — In  a  prosecu- 
tion for  the  nigral  sale  of  Hquor,  evidence  of  other  specific  sales 
is  admissihle,  where  the  prosecution  seeks  to  show  a  place  or  sys- 
tem on  the  part  of  the  accused  to  engage  unlawfully  in  the  liquor 
business. 

3.  Liquor — ^illbgal  sale — ^evidence  of  other  sales. — Defendant 
was  tried  and  acquitted  of  a  charge  of  selling  liquor  to  one  S*  He 
vras  later  tried  for  selling  liquor  to  one  H.  Held,  evidenoe  of  a 
sale  to  S.  would  be  admismble  in  the  second  trial,  where  the  court 
by  its  instructions,  carefully  protected  the  defendant  against  a 
conviction  of  any  charge  except  the  one  for  which  he  was  then 
being  prosecuted. 

4.  Appeal  and  error — atrial — ^remarks  of  counsel — ^bill  of  excep- 

tions.— ^A  cause  will  not  be  reviewed  for  improper  remarks  of 
counsel,  where  the  objectionable  remarks  do  not  appear  in  the  bill 
of  exceptions.  It  is  insufficient  where  they  appear  in  the  motion 
for  a  new  trial  alone. 

5.  Appeal  and  error— -misconduct  of  jury— criminal  trial. — In  a 
criminal  prosecution,  held,  the  record  did  not  disclose  that  the  jury 
were  permitted  to  separate  and  mingle  with  the  public  during  the 
trial. 

Appeal  from  Carroll  Circuit  Court,  Eastern  District ; 
•/.  8,  Maples,  Judge ;  Affirmed. 

C.  A.  Fuller,  for  appellant. 

1.  The  verdict  is  contrary  to  the  law.  No  one  shall 
be  twice  put  in  jeopardy  for  the  same  offense.  Const., 
art.  2,  ^  8.  Appellant  was  acquitted  of  the  charge  at  a 
prior  term.  The  record  and  proceedings  were  before  the 
court  and  it  takes  judicial  knowledge  of  all  former  pro- 
ceedings. 16  Cyc.  917.  The  evidence  of  Spriggs  et  al. 
-was  not  admissible.  Other  crimes  can  not  be  proven.  197 
S.  W.  684. 

2.  It  watf  error  to  instruct  the  jury  verbally.  71 
Ark.  367.  AWo  in  refusing  defendant's  instructions  re- 
quested. 


Digitized  by  VjOOQIC 


446  Labkin  v.  State.  -  [131 

3.  Improper  remarks  of  <K>uii8el  were  ^owed.  120 
Art  492 ;  72  Art  138 ;  74  Id.  210;  65  Id.  389. 

4.  The  jury  were  allowed  to  separate  and  mingle 
with  the  crowd.  Objections  were  made  and  incorporated 
in  the  motion  for  new  trial  which  is  a  part  of  the  record. 

John  D.  ArbucJde,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  Former  jeopardy  was  not  pleaded  and  hence 
abandoned.  103  Ark.  391.  The  acquittal  of  selling  to 
Spriggs  was  no  bar  to  a  prosecution  for  the  sale  to  Ham- 
lin.   57  Ark.  L.  B.  48. 

2.  No  request  was  made  to  reduce  the  instructions  to 
writing.    80  Ark.  201. 

3.  The  court  properly  instructed  the  jury.  127 
Ark.  289 ;  57  Ark.  Law  Rep.  48. 

4.  The  instructions  asked  were  properly  refused. 
80  Ark.  495;  84  Id.  119;  81  Id.  25;  84  Id.  16;  127  Id.  289. 
Courts  are  not  required  to  duplicate  instructions.  103 
Ark,  352;  101  7(i.  120. 

5.  The  testimony  of  Spriggs,  Gohn  and  others  was 
admissible.    Appellant  was  present  and  made  the  sale. 

6.  The  remarks  of  the  prosecuting  attorney  or  the 
objections  thereto  do  not  appear  in  the  bill  of  exceptions. 
It  is  not  suflScient  if  they  only  appear  in  the  motion  for 
new  trial.    121  Ark.  269 ;  126 /d.  300. 

7.  It  is  not  shown  that  the  jury  separated  or  min- 
gled with  the  crowd.  35  Ark.  118 ;  26  Id.  323 ;  13  Id.  317 ; 
32  Id.  309. 

HART,  J.  Charley  J.  Larkin'was  indicted  for  the 
crime  of  selling  intoxicating  liquors  without  license.  He 
was  tried  before  a  jury  and  convicted,  his  punishment  be- 
ing fixed  at  a  term  of  one  year  in  the  State  penitentiary. 
From  the  judgment  of  conviction  he  has  duly  prosecuted 
an  appeal  to  this  court. 

Oscar  Hamlin  testified  that  during  the  fall  of  1916, 
that  he  saw  Charles  Larkin  at  the  fair  held  at  Berryville, 
in  the  Eastern  District  of  Carroll  County,  Arkansas ;  that 
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he  did  not  know  Larkin  at  that  time  but  has  since  become 
acquainted  with  him ;  that  in  company  with  Jim  Skelton 
he  went  into  the  defendant,  Larkin 's,  place,  at  Ber- 
ryville  during  the  fair  and  bought  two  drinks  and  a 
pint  of  whiskey  from  him;  that  Skelton  also  bought 
some  liquor  from  the  defendant  at  the  time;  that 
after  he  got  the  drinks  from  the  defendant  he  told 
him  that  he  would  give  a  dollar  for  what  was  left 
in  the  bottle;  that  the  defendant  said,  ''You  loan  me 
a  dollar  until  I  see  you  again;''  that  the  defendant  set 
the  whiskey  on  the  counter  and  that  he  went  in  and  got 
it;  that  he  left  the  dollar  with  the  defendant.  James 
Skelton  in  all  essential  respects  corroborated  the  testi- 
mony of  Hamlin.  He  said  they  first  bought  drinks  of 
whiskey  from  the  defendant  and  paid  for  them ;  that  the 
drinks  were  poured  out  in  glasses  from  a  quart  bottle; 
that  Hamlin  offered  the  defendant  a  dollar  for  all  that 
was  left  in  the  bottle.  The  defendant  made  the  remark, 
''You  loan  me  a  dollar;"  that  Hamlin  laid  the  money 
down,  went  up  and  took  the  bottle  of  whiskey  and  carried 
it  out  and  that  the  defendant  took  up  the  dollar  which 
Hamlin  had  laid  down. 

Carl  Spriggs  testified  that  during  the  same  fair  he 
went  into  the  defendant's  place  with  old  man  Howell  and 
bought  some  whiskey  from  him.  He  also  testified  that  he 
told  his  father-in-law,  Elmer  Gohn,  while  driving  past  the 
defendant's  place  of  business  that  he  thought  they  could 
get  some  whiskey  there ;  that  his  father-in-law  gave  him 
a  dollar  and  that  he  went  in  and  threw  down  the  dollar 
and  Larkin  gave  him  a  pint  of  whiskey,  three  bananas  in 
a  sack,  and  twenty  cents  in  change,  which  he  took  back  to 
where  his  father-in-law  was;  that  this  occurred  during 
the  fair  in  the  fall  of  1916,  at  Berryville,  Arkansas. 

Elmer  Gohn  testified  that  they  drove  up  in  front  of 
Larkin 's  place  of  business  and  that  Carl  Spriggs  said  to 
Larkin,  "What  have  you  got  to  drink?"  that  Larkin  re- 
plied nothing  but  water;  that  Spriggs  then  said,  "I  have 
plenty  of  that  at  home.  Have  you  any  whiskey  I ' '  That 
Larkin  hesitated  a  little  and  then  said,  "If  you  want  me 
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to,  I  might  get  you  a  drink;''  that  they  drove  across  the 
street;  that  he  gave  Si»riggs  a  dollar;  that  Spriggs  went 
hack  to  Larkin's  plaoe  and  came  out  of  it  with  a  pint  of 
whidcey  and  a  little  sack  with  three  bananas  in  it;  that 
they  drank  the  whiskey  and  it  was  a  poor  grade. 

Other  witnesses  for  the  State  also  testified  that  the 
defendant  sold  whiskey  during  the  fair  at  Berryville  in 
the  f  aU  of  1916. 

The  defendant  testified  for  himself ,  and  denied  that 
he  had  sold  whiskey  to  Hamlin^  to  Skelton,  to  Spriggs  or 
to  any  one  else  during  the  fair  at  Berryville  in  the  fall 
of  1916,  or  at  any  other  time. 

Joseph  Howell  was  one  of  the  witnesses  who  testified 
that  he  had  bought  whiskey  from  the  defendant.  The  de- 
fendant testified  that  Howell  came  into  his  place  of  busi- 
ness with  a  sore  throat  and  that  he  gave  him  a  drink  of 
whiskey;  that  after  Howell  drank  the  whiskey  he  bought 
a  quarter's  worth  of  cigars  and  paid  for  them  but  that  he 
did  not  charge  Howell  for  the  whiskey.  He  further  tes- 
tified that  he  and  Skelton  would  sometimes  order  whiskey 
together;  that  they  would  keep  the  whiskey  in  a  bottle  in 
his  place  of  business ;  that  when  Skelton  came  in  to  take 
a  drink  out  of  the  bottle,  he  would  buy  soda  pop  from  him 
to  drink  with  the  whiskey.  He  testified,  that  he  heard  of 
other  persons  near  his  place  of  business  selling  whiskey 
during  the  fair  at  Berryville  in  the  fall  of  1916,  and  that 
he  reported  them  to  the  officers.  Other  evidence  was  in- 
troduced by  the  defendant  to  corroborate  his  testimony. 

(1)  The  evidence  for  the  State  warranted  the  ver- 
dict of  the  jury.  At  the  conclusion  of  the  evidence  the 
State  was  required  to  elect  and  elected  to  stand  on  the 
sale  made  to  Oscar  Hamlin.  The  court  told  the  jury  that 
the  State  elected  to  try  the  defendant  upon  the  alleged 
sale  made  to  Oscar  Hamlin  and  that  he  must  be  convicted, 
if  convicted  at  all,  upon  this  particular  sale  and  not  upon 
any  other  sale  made  by  him.  The  court  also  told  the  jury 
that  proof  of  the  other  alleged  sales  was  admitted  to  the 
jury  for  its  consideration  in  determining  whether  or  not 
a  sale  was  made  to  Hamlin  and  not  for  any  other  purpose. 
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(2)  The  defendant  objected  to  the  testimony  of  Carl 
Spriggs  and  Elmer  Gohn  and  Joseph  Howell  specifically 
on  the  ground  that  the  State  had  elected  to  try  him  at 
the  last  term  of  the  court  on  the  sale  to  Carl  Spriggs; 
that  these  witnesses  had  testified  on  the  trial  of  that 
case  and  that  their  testimony  was  substantially  the  same 
as  their  testimony  in  the  present  case  and  that  the  de- 
fendant had  been  acquitted  of  that  charge.  The  prose- 
cuting attorney  admitted  this  to  be  true.  The  court,  how- 
ever, admitted  the  testimony  in  question  over  the  objec- 
tion of  the  defendant  and  counsel  for  the  defendant  duly 
saved  their  exceptions  to  the  ruling  of  the  court.  This 
brings  before  us,  then,  the  question  of  whether  or  not  the 
court  erred  in  admitting  the  testimony  of  Carl  Spriggs 
and  the  other  witnesses  just  referred  to. 

It  is  true  that  in  a  prosecution  under  an  indictment 
charging  the  illegalsale  of  liquors  in  general  terms,  where 
the  State  elects  to  rely  on  a  particular  sale  for  conviction, 
the  general  rule  of  the  criminal  law,  prohibiting  the  proof 
of  similar  crimes,  applies.  There  are,  however,  certain 
well  known  exceptions  to  the  general  rule.  In  Ketchum 
V.  State,  125  Ark.  275,  evidence  of  other  distinct  sales  was 
held  admissible  to  illustrate  the  character  of  business  con- 
ducted by  the  defendant.  In  that  case  the  defendant 
claimed  that  he  had  not  been  engaged  in  the  selling  of 
whiskey  since  the  first  day  of  January,  1916,  and  that  he 
only  operated  a  family  grocery  store.  Proof  was  made 
of  other  sales  after  the  finding  of  the  indictment.  The 
court  expressly  told  the  jury  that  the  defendant  could  not 
be  convicted  of  any  sales  made  after  the  finding  of  the 
indictment,  but  that  under  the  circumstances  the  testi- 
mony was  admissible  to  show  that  the  business  of  selling 
liquor  was  carried  on  by  the  defendant  at  the  place  where 
the  sale  was  charged  to  have  been  made. 

Again,  in  Turner  v.  State,  130  Ark,  48, 196  S.  W.  477, 
the  defendant  was  charged  with  selling  intoxicating  liq- 
uors. The  proof  was  that  he  had  sold  cider  containing  al- 
cohol in  such  quantities  that  the  persons  who  drank  it  be- 
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came  drunk.  In  that  case  the  State  relied  for  a  conviction 
upon  the  sale  to  a  particular  person.  The  court  did  not 
admit  the  sale  of  cider  to  other  persons  in  aid  of  tiie 
State's  proof  that  the  defendant  was  guilty  of  selling  to 
the  particular  person  but  the  evidence  of  the  sales  to  other 
persons  was  admitted  solely  for  the  purpose  of  showing 
that  the  cider  was  the  same  kind  of  cider  that  had  been 
sold  to  the  prosecuting  witness  and  that  it  would  produce 
intoxication  upon  those  who  drank  it.  In  short,  the  tes- 
timony of  sales  to  other  persons  was  admitted  to  show  the 
character  of  the  liquor  sold. 

Another  exception  to  the  general  rule  is  that  in  order 
to  show  a  plan  or  system  on  the  part  of  the  accused  to 
engage  unlawfully  in  the  liquor  business,  evidence  of 
other  sales  than  that  for  which  the  accused  is  prosecuted 
is  admissible.  See  case  note  to  18  A.  &  E.  Ann.  Cas.,  pp. 
850  and  851;  Stovall  v.  State  (Texas),  97  S.  W.  92,  and 
cases  cited;  ^rc/ier  v.  State,  45  Md.  33,  and  State  v.  Peter- 
son (Minn.),  108  N.  W.  6.  It  will  be  observed  that  in  the 
sale  to  Hamlin  the  defendant  requested  Hamlin  to  lend 
him  a  dollar  and  when  Hamlin  did  so  he  permitted  Ham- 
lin to  take  away  all  the  whiskey  that  was  left  in  the  quart 
bottle.  Spriggs  says  that  when  he  purchased  the  pint  of 
whiskey  from  the  defendant  that  the  defendant  gave  him 
a  little  sack  ivith  three  bananas  in  it.  The  defendant  him- 
self denied  that  he  made  any  sales  of  liquor  whatever. 
With  reference  to  the  sale  to  Howell  the  defendant  stated 
that  Howell  had  a  sore  throat  and  that  he  gave  him  a 
drink  of  whiskey  for  it ;  that  just  afterwards  Howell  pur- 
chased a  quarter's  worth  of  cigars  from  him  and  paid  him 
for  them.  So  in  looking  to  the  record  it  would  appear 
that  the  defendant  had  a  certain  system  as  to  making 
sales.  The  evidence  was  admitted  for  the  purpose  of 
showing  the  course  of  business  of  the  accused  with  refer- 
ence to  the  illegal  sale  of  liquor  and  the  testimony  tended 
to  show  that  the  transaction  charged  was  a  sale  in  accord- 
ance with  the  system  pursued  by  the  defendant. 
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(3)  It  will  be  remembered  that  Hamlin  testified  that 
Skelton  was  with  him  when  the  sale  was  made  and  the  de- 
fendant himself  testified  that  Skelton  had  an  interest  in 
the  liquor  and  would  only  buy  soda  water  when  he  came 
to  take  a  drink  of  liquor  out  of  the  bottle  which  had  been 
left  in  the  defendant's  place  of  business.  But  it  is  con- 
tended by  counsel  for  the  defendant  that  the  testimony  of 
the  sale  to  Spriggs  should  not  have  been  admitted  because 
the  defendant  had  been  acquitted  at  the  last  term  of  the 
court  on  the  charge  of  maMng  the  sale  to  Spriggs. 

In  the  case  of  State  v.  Raymond,  24  Conn.  204,  de- 
fendant was  charged  with  keeping  intoxicating  liquors 
with  intent  to  sell  the  same  in  violation  of  law.  William 
Taylor  was  allowed  to  testify  that  he  had  purchased  of 
Baymond  at  his  place  of  business  at  two  different  times 
intoxicating  liquors.  This  was  admitted  to  show  that 
Baymond  kept  intoxicating  liquors  with  the  intent  to  sell 
the  same.  The  prosecuting  attorney  admitted  that 
charges  were  pending  in  the  superior  court  against  Bay- 
mond for  making  these  sales  to  Taylor.  In  that  case  the 
defendant  claimed  that  the  sales  to  Taylor  could  not  be 
used  as  evidence  to  convict  him  because  if  they  could  it 
would  subject  Baymond  to  two  or  more  prosecutions  for 
the  same  offense.  The  court  held  that  the  evidence  was 
admissible  to  prove  that  he  had  sold  to  Taylor  other 
liquor  of  the  same  kind  in  his  store.  The  court  said  that 
the  evidence  of  the  sales  to  Taylor  was  admissible,  not 
for  the  purpose  of  convicting  the  defendant  of  keeping 
that  liquor  for  sale,  but  only  for  the  purpose  of  showing 
the  intent  with  which  he  kept  the  liquor,  for  the  keeping 
of  which  he  was  being  prosecuted.  So  here  the  court 
carefully  protected  the  defendant  against  conviction  of 
any  charge  except  the  one  for  which  he  was  being  prose- 
cuted. Hence  we  are  of  the  opinion  that  the  court  did  not 
err  in  admitting  the  testimony  of  Spriggs  and  the  other 
witnesses  of  the  sale  made  to  Spriggs. 

The  assignment  of  error  based  upon  the  giving  of 
certain  instructions  at  the  request  of  the  State  and  refus- 
ing others  asked  by  the  defendant  was  disposed  of  by  the 


Digitized  by  VjOOQIC 


452  Larkin  v.  State.  [131 

principles  of  law  'which  we  have  just  discussed  and  an- 
nounced. Hence  it  is  not  necessary  to  set  out  these  in- 
structions or  to  discuss  them  in  detail.  ^ 

It  is  next  contended  that  the  court  erred  in  permit- 
ting Elmer  Gohn  to  testify  to  a  transaction  and  conver- 
sation between  himself  and  Carl  Spriggs  with  reference 
to  the  purchase  of  a  pint  of  whiskey  because  the  defend- 
ant was  not  present  at  the  time.  The  record  does  not 
bear  counsel  out  in  their  contention.  Gohn  testified  that 
he  and  Spriggs  drove  up  in  front  of  the  defendant's  place 
of  business  and  that  the  defendant  seemed  to  hesitate 
about  letting  Spriggs  have  the  whiskey  then;  that  they 
drove  across  the  street;  that  he,  Gohn,  gave  Spriggs  a 
dollar  to  purchase  whiskey  with ;  that  Spriggs  went  back 
to  the  defendant's  place  of  business  and  came  out  with 
the  pint  of  whiskey  and  a  sack  with  three  bananas  in  it. 
So  it  will  be  seen  that  the  witness'  testimony  referred  to 
matters  of  which  he  had  personal  knowledge  and  could 
not  in  any  sense  be  considered  to  be  hearsay. 

(4)  Defendant  asks  for  a  reversal  of  the  judgment 
because  of  certain  alleged  prejudicial  remarks  made  by 
the  prosecuting  attorney  in  his  argument  to  the  jury. 
The  remarks  complained  of  do  not  appear  in  the  bill  of 
exceptions.  Tt  is  true  that  they  are  set  out  in  the  de- 
fendant's motion  for  a  new  trial,  but  this  is  not  suflScient. 
The  language  objected  to  must  appear  in  the  bill  of  ex- 
ceptions. This  is  the  only  authenticated  record  of  mat- 
ters which  occurred  at  the  trial  outside  of  the  judgment 
roll  itself.  Obviously  it  would  not  do  to  allow  the  de- 
fendant to  make  up  his  own  assignments  of  error  in  his 
motion  for  a  new  trial  without  there  beipg  a  record  made 
of  them  by  a  bill  of  exceptions  or  other  appropriate 
method. 

(5)  Finally  it  is  insisted  that  the  judgment  should 
be  reversed  because  of  the  separation  and  conduct  of  the 
jury. 

With  his  motion  for  a  new  trial,  the  defendant  filed 
his  own  affidavit  in  which  he  stated  that  the  sheriff  per- 
mitted the  bailiff  in  charge  of  the  jury  to  go  home  while 
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the  jury  wag  deliberating  and  that  while  the  jury  was 
deliberating  the  sheriff  permitted  the  jurors  to  mix  and 
mingle  with  the  crowd.  In  contradiction  of  his  affidavit, 
the  State  proved  by  the  sheriff  and  by  the  deputy  who 
assisted  him  in  having  charge  of  the  jury  that  the  jurors 
were  not  permitted  to  separate  While  deliberating  on  their 
verdict.  Some  of  the  jurors  were  permitted  to  go  from 
the  jury  room  to  the  toilet  in  another  part  of  the  court- 
house on  the  same  floor,  but  it  was  shown  that  the  jurors 
were  under  the  eyes  of  the  sheriff  or  his  deputy  while 
doing  this  and  that  they  did  not  speak  to  any  one.  Affi- 
davits of  two  of  the  jurors  were  also  filed  in  which  they 
state  that  the  members  of  the  jury  were  not  allowed  to 
mix  and  mingle  with  the  public  and  were  not  allowed  to 
converse  with  any  one  from  the  time  they  were  empan- 
eled until  they  were  discharged. 

We  have  carefully  examined  the  record  and  find  no 
prejudicial  errors  in  it  and  the  judgment  will  therefore 
be  affirmed. 


Waldrop,  Collector,  v,  E^ansas  City  Southern  Railway 

Company. 

Opinion  delivered  December  10,  1917. 

1.  County  courts — ^adjournment  for  term — acts  ad  interim. — A 
county  court  on  June  24  ordered  that  July  29  be  fixed  as  a  day  for 
the  hearing  of  a  petition  relative  to  the  incorporation  of  a  town, 
but  thereafter  entered  an  order  adjourning  court  until  the  next 
term.    Held,  any  action  taken  by  the  court  on  July  29  was  void. 

2.  Municipal  corporations — attempted  incorporation  of  town— 
invalid,  when. — I'he  attempted  incorporation  into  a  town  of 
a  tract  of  land  seven  miles  along  a  railway  right-of-way,  upon 
which  tract  there  were  only  a  few  residences,  three  lakes  and 
much  wooded  land,  held,  invalid,  being  an  arbitrary  and  unrea- 
sonable exercise  of  power  by  the  county  court. 

8.  Taxation — taking  private  property  by  taxation  without  re- 
turn op  protection — constitutional  limitation. — ^An  attempted 
method  of  taxation,  which  will  result  in  the  taking  of  private 
property  for  public  use,  without,  in  return,  giving  any  protection 
or  other  compensation  therefor  to  the  owner  is  invalid. 
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4.  TAXATI0N--EE8TRAINT  (MP  ILLBGAL  UEVY. — ^A  railway  may,  by  in- 
junction, restrain  the  county  collector  from  collecting  a  tax  against 
its  property  which  is  illegal  because  of  the  invalid  organization  of 
a  municit>al  corporation,  and  because  the  tax  is  tantamount  to  the 
taking  of  property  without  giving  to  the  taxpayer  any  return  in 
protection  or  other  compensation. 

6w  Municipal  c(«porations — ^de  facto — ^assbsbmbnt  or  tazbs. — 
Where  it  was  attempted  to  organize  a  municipal  corporation,  in 
a  rural  community,  solely  for  the  purpose  of  orgranizing  a  single 
school  district,  and  there  was  no  user  of  the  franchise  thereafter 
in  good  faith,  held,  an  estoppel  was  not  created  to  attack  the  va- 
lidity of  the  organization  of  the  town. 

6.  Taxation — no  right  to  tax,  by  prescription. — Neither  a  town 
nor  a  county  can  acquire  jurisdiction  of  a  territory  for  taxing 
purposes,  by  prescription. 

Appeal  from  Little  River  Chancery  Court;  Jos.  D. 
Shaver,  Chancellor;  affirmed. 

M.  E.  Satuierson,  for  appellant. 

1.  The  town  of  Ogden  was  legally  incorporated.  97 
Ark.  248.  The  incorporation  could  only  be  raised  in  a 
direct  proceeding  by  the  State,  ih.;  81  Id.  391;  47  Id. 
269 ;  31  M  476;  20  7^204. 

2.  Acquiescence  by  the  public  for  a  long  period  of 
time  precludes  an  inquiry  into  the  legality  of  the  incor- 
poration.    38  Ark.  81 ;  54  Id.  372. 

2.  The  orders  were  not  void.  The  court  was  not 
held  on  the  wrong  day.  Const.  1874,  art.  18;  Kirby's  Di- 
gest, §  §  1320, 1365 ;  104  Ark.  627 ;  82  Id.  188 ;  57  Id.  1 ;  39 
Id.  448 ;  32  Id.  278 ;  31  Md.  247 ;  28  Ark.  200 ;  35  /d.  56 ;  40 
Id.  431 ;  48  Id.  308 ;  208  U.  S.  251 ;  95  Me.  385. 

3.  A  valid  levy  of  taxes  was  made^  Barby 's  Digest, 
§  §  6894-5,  1499;  103  Ark.  529;  42  Id.  100;  37  Cyc.  9645; 
McQuillin,  Mun.  Corp.,  §  2404. 

James  B.  McDonough,  for  appellees. 

1.  The  purported  levy  of  taxes  was  illegal  and  void, 
103  Ark.  579;  100  Id.  488;  Kirby's  Digest,  §  ^  1496-8. 
The  levy  being  illegal,  the  injunction  was  proper.  46 
Ark.  471;  70  Id.  555;  90  Id.  130;  124  Id.  349;  30  Id.  101, 
128 ;  59 /d.  344,  etc. 
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2. .  The  attempted  levy  by  the  town  authorities  was 
insufficient.  Const.,  art.  16;  Kirby  &  Castle's  Digest,  § 
1545,  par.  8;  82  Axk.  51;  100  Id.  488;  103  Id.  579;  69  Id. 
730;  54  M  509. 

3.  There  was  no  tax  levied  for  the  years  1915  nor 
1916.  Const.,  art.  16,  §  11;  Kirby 's  Digest,  §  §  6894-5; 
33  Ark.  690;  50  Id.  390;  54  Id.  665.  The  tax  was  levied 
at  a  time  and  by  persons,  not  authorized  by  law.  55  Ark. 
213;  68  Id.  34;  74  Id.  383;  82  Id.  51;  100  Id.  488.  The 
record  does  not  show  that  a  majority  of  the  quorum  court 
participated  in  the  levy.  103  Ark.  579.  There  was  no 
legal  meeting  of  the  council.  64  Ark.  489;  73  Id.  197;  84 
Id.  550;  105  Id.  109;  28  Cyc.  329,  and  notes  54-5;  20  A.  & 
E.  Enc.  L.  1211, 1212. 

4.  Ogden  was  never  legally  incorporated.  But  if  so 
it  lost  its  existence  by  nonuser.  9  Am.  Rep.  103 ;  6  Lea 
730;  2  Id.  425;  76  Tex.  323;  89  Mo.  188;  5  Pac.  350;  113 
HI.  491;  76  S.-W.  351;  10  Tex.  137.  The  orders  of  court 
were  not  made  in  term  time.  68  Ark.  340 ;  82  Id.  188 ;  123 
Id.  211;  124  Id.  234;  20  Id.  77;  27  Id.  414;  32  Id.  676;  55 
Id.  213,  etc. 

5.  The  law  does  not  authorize  the  inclusion  of  large 
tracts  of  agricultural  lands  into  towns.  54  Ark.  321,  and 
cases  cited;  43  Ark.  324;  55  Ark.  609,  616;  106  N.  W.  971; 
85  S.  W.  483. 

6.  The  organization  was  unreasonable  and  void.  87 
Mo.  396;  44  Mo.  574;  75  Ky.  419;  56  So.  Rep.  632.  The 
agricultural  lands  were  not  benefited. 

7.  Any  taxpayer  can  enjoin  an  illegal  tax  by  raising 
the  illegality  of  the  existence  of  the  town.  99  N.  E.  388 ; 
57  S.  E.  114 ;  53  S.  W.  191 ;  8  la.  82.  See  also  10  La.  Ann. 
763;  1  Neb.  16:  48  S.  W.  851;  87  N.  E.  349;  34  Ark.  603; 
46  Id.  471,  etc. 

STATEMENT  OF  FACTS. 

This  is  a  suit  for  injunction  in  the  chancery  court  by 
the  Kansas  City  Southern  Railway  Company  to  restrain 
W.  D.  Waldrop  as  collector  of  taxes  for  Little  Eiver 
County  from  enforcing  the  collection  of  taxes  in  the  town 
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of  Ogden,  in  said  county,  for  the  years  1915  and  1916. 
In  the  complaint  it  is  alleged  that  there  is  no  such  incor- 
porated town  in  existence  and  the  proceedlings  under 
which  such  towTi  was  attempted  to  be  organized  are  void. 
It  is  also  alleged  that  there  was  no  valid  levy  of  taxes  for 
the  years  1915  and  1916.     The  facts  are  as  follows : 

On  the  county  court  records  of  Little  River  County 
under  date  of  June  24, 1907,  appears  the  following : 

''In  the  Matter  of  Incorporation  of  Ogden. 

''Now  on  this  date  comes  J.  N.  Wood  et  al.,  and  pre- 
sent to  the  court  their  petition  for  the  incorporation  of 
Ogden,  and  upon  consideration  it  is  considered,  ordered 
and  adjudged  by  the  court  that  J.  T.  Cowling  be  and  he 
is  hereby  designated  as  agent  herein,  and  July  29,  1907, 
is  hereby  fixed  as  the  day  to  hear  this  cause. "  "  Ordered 
that  court  adjourn  until  court  in  course.  W.  E.  Kins- 
worthy,  County  Judge." 

On  the  next  page  of  the  record  appears  the  follow- 
ing: 

"In  the  Matter  of  J.  N.  Wood  et  al.    Petition  to  County 

Court. 
"On  this  the  29th  day  of  July,  1907,  the  day  ap- 
pointed for  the  public  hearing  of  the  petition  filed  by  W. 
C.  Forcade  et  al.,  for  the  incorporation  of  certain  terri- 
tory in  the  town  of  Ogden,  this  cause  coming  on  to  be 
heard  upon  the  petition,  and  the  petitioners  appearing 
by  their  agent,  J.  T.  Cowling,  heretofore  designated  as 
such  agent,  and  it  appearing  to  the  court :  That  due  and 
legal  notice  was  published  in  the  'Little  River  News,'  a 
newspaper  published  and  having  a  bona  fide  circulation 
in  Little  River  County,  for  four  consecutive  weeks,  towit : 
July  5, 12, 19,  26,  respectively,  and  no  remonstrance  hav- 
ing been  filed  or  other  objections  made  by  any  person  to 
the  organization  of  said  territory  or  incorporating  the 
same  into  the  town  of  Ogden.  That  said  petition  is 
signed  by  twenty-five  qualified  voters  residing  within  the 
territory  described  in  said  petition  and  asked  to  be  em- 
braced in  said  incorporation.     That  the  name  proposed 
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for  said  town  is  proper  and  sufficient  to  distinguish  it 
f roDQi  other  towns  in  the  State.  And  it  further  appearing 
to  the  court  that  it  is  right  and  proper  that  the  said  peti- 
tion should  be  granted.  It  is  therefore  considered,  or- 
dered,  adjudged  and  decreed  by  the  court  that  the  follow- 
ing territory,  being  the  same  set  out  in  said  petition,  be 
organized  and  incorporated  into  the  town  of  Ogden,  towit : 
Beginning  at  where  the  north  and  south  lines  of  sections 
seven  and  eight,  township  14  south,  range  28  west,- of 
fifth  principal  meridian  strikes  the  south  bank  of  Bed 
Biver,  and  running  thence  north  along  said  line  to  the 
northwest  corner  of  southwest  quarter  section  7,  town- 
ship 13  south,  range  28  west  of  the  fifth  principal  merid- 
ian; thence  west  to  the  northwest  comer  of  the  south- 
west quarter  section  15,  township  3  south,  range  29  west 
of  the  fifth  principal  meridian ;  thence  south  to  the  south 
bank  of  Bed  Biver;  thence  east  along  said  south  bank  of 
Bed  Biver  to  the  point  of  beginning." 

On  a  subsequent  page  of  the  same  record  appears  an 
order  of  the  county  court  changing  the  boundary  line  be- 
tween Ogden  Special  School  District  and  Common  School 
District  No.  6,  in  Little  Biver  County.  All  of  the  terri- 
tory in  the  town  of  Ogden  was  created  into  the  special 
school  district.  Formerly  the  whole  of  said  territory 
had  been  a  part  of  Common  School  District  No.  6.  The 
evidence  in  the  record  shows  that  originally  the  negroes 
were  largely  in  the  majority  in  Common  School  District 
No.  6,  and  the  white  people  desired  to  form  themselves 
into  a  special  school  district  in  order  to  get  rid  of  the 
negroes.  They  were  advised  that  the  way  to  do  this  was 
to  organize  a  town  and  then  form  a  special  school  dis- 
trict out  of  the  territory  embraced  within  the  corporate 
limits  of  the  municipality  as  provided  by  section  7668  of 
Barby's  Digest  et  seq.  In  attempting  to  organize  the 
town  of  Ogden  the  land  on  both  sides  of  the  railroad  for 
seven  miles  in  length  and  five  miles  in  width  was  taken. 
There  were  houses  on  the  eighty  acres  on  which  the  rail- 
road station  of  Ogden  was  situated.  The  balance  of  the 
territory  designated  was  either  farm  lands  or  timber 
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lands.  Most  of  the  lands  were  timber  lands.  There  were 
about  four  lakes  situated  within  the  proposed  territoty. 
After  the  purported  order  of  the  county  court  above  set 
forth  was  entered  of  record  an  election  of  a  mayor,  a 
recorder,  and  five  aldermen  was  had.  The  evidence  shows 
that  a  few  ordinances  were  passed  but  no  record  was 
made  of  them.  The  person  elected  mayor  left  for  another 
place  early  in  1908,  and  the  record  also  shows  that  the 
most  of  the  aldermen  at  various  times  left  and  estab- 
lished residences  elsewhere.  After  the  order  of  the 
county  court  declaring  the  organization  of  the  special 
school  district  was  entered  of  record,  there  was  no  other 
attempt  to  exercise  any  of  the  goverimiental  functions  of 
a  municipality.  There  was  no  other  election  of  oflScers 
and  those  elected  in  the  beginning  did  not  attempt  to 
exercise  any  of  the  functions  of  their  oflBces  after  the  first 
of  the  year  1908,  until  they  were  persuaded  to  come  back 
in  the  fall  of  1915,  and  make  the  levy  of  special  taxes 
which  is  the  subject-matter  of  this  lawsuit.  Other  facts 
will  be  stated  or  referred  to  in  the  opinion. 

The  chancellor  found  that  the  alleged  town  of  Ogden 
was  not  legally  incorporated;  that  the  alleged  order  of 
incorporation  made  July  29,  1907,  was  void  and  that 
there  was  no  levy  of  taxes  as  required  by  law.  It  was 
decreed  that  AV.  D.  Waldrop,  as  collector  of  taxes  be  en- 
joined from  the  collection  of  any  taxes  claimed  to  be  due 
the  town  of  Ogden  from  the  plaintiff. 

HART,  J.,  (after  stating  the  facts).  (1)  In  the 
first  place  the  chancellor  held  that  the  corporation  was 
not  organized  in  accordance  with  the  statute  so  as  to  ac- 
quire thereby  a  valid  existence  and  in  this  conclusion  we 
think  the  chancellor  was  correct.  Section  5576  of  Kirby  ^s 
Digest  provides  that  the  order  for  the  organization  of  in- 
corporated towns  shall  be  made  by  the  county  court.  The 
record  of  the  county  court  of  June  24,  1907,  shows  that 
the  court  ordered  July  29, 1907,  as  the  day  to  be  fixed  for 
the  hearing  of  a  petition  relative  to  the  incorporation  of 
Ogden.  Subsequently,  however,  the  record  shows  that 
the  court  was  adjourned  until  court  in  course.    This  su- 
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persedad  the  fonaer  order  and  adjourned  tlie  court  until 
the  next  term  thereof.  There  was  no  regular  term  of  the 
county  court  of  Little  Biver  County  between  June  24  and 
July  29,  1907.  So  the  order  purporting  to  have  been 
made  on  July  29,  1907|  was  made  at  a  time  when  the 
county  court  of  Little  Biver  County  could  not  be  in  ses- 
sion and  the  proceedings  purporting  to  be  of  that  date 
were  not  judicial  proceedings.  When  it  was  ordered  on 
the  24th  day  of  June,  1907,  that  the  county  court  should 
be  adjourned  until  court  in  course,  the  term  lapsed  and 
no  further  proceedings  could  be  taken  until  the  court  met 
at  a  subsequent  term  pursuant  to  the  statute. 

(2-3)  The  order  of  the  court  organizing  the  pro- 
posed territory  into  an  incorporated  town  was  null  and 
void  for  the  reason  that  the  land  was  not  of  such  char- 
acter as  could  form  an  incorporated  town.  The  record 
shows  that  the  territory  attempted  to  be  formed  into  the 
town  of  Ogden  ran  parallel  with  the  railroad  track  on 
both  sides  of  it  and  was  seven  miles  in  length  and  about 
five  miles  in  width.  The  railroad  station  of  Ogden  was  sit- 
uated on  eighty  acres  of  the  land  and  there  were  af  ew  res- 
idences (m  these  eighty  acres.  Mostof  the  remainder  of  the 
lands  within  the  limits  of  the  proposed  town  were  timber 
lands  and  the  remainder  were  agricultural  lands.  There 
were  four  lakes  upon  the  lands  within  the  limits  of  the 
proposed  town.  It  was  manifest  that  the  owners  of  the 
lands  could  not  derive  any  benefits  whatever  from  the 
lands  being  placed  within  the  limits  of  an  incorporated 
town.  It  appears  from  the  record  that  the  town  was 
only  incorporated  for  the  purpose  of  organizing  a  single 
school  district.  Article  2,  section  22,  of  our  Constitution 
of  1874  provider  that  the  right  of  property  is  before  and 
higher  than  any  constitutional  sanction;  and  that  private 
pr(^rty  shall  not  be  taken,  appropriated  or  damaged  for 
public  use,  without  just  compensation  therefor.  Article 
2,  section  23,  provides  that  the  State's  ancient  right  of 
eminent  domain  and  of  taxation  is  therein  fully  and  ex- 
pressly conceded;  and  that  the  General  Assembly  may 
delegate  the  taxing  power,  with  the  necessary  restrictions 
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to  the  State's  subordinate  political  and  municipal  cor- 
porations to  the  extent  of  providing  for  their  existence, 
maintenance  and  well-being,  but  no  further.  So  it  may 
be  said  that  the  right  of  taxation  and  the  right  of  emi- 
nent domain  rest  on  the  same  foundation.  Compensation 
is  made  or  secured  when  private  property  is  taken  in 
either  way.  When  the  State  or  municipalities  take  money 
or  property  for  public  use  by  taxation,  the  owner  re- 
ceives just  compensation  in  the  protection  which  is  af- 
forded tq  his  Uf  e,  liberty  or  property.  It  is  evident  that 
if  there  can  be  a  case  of  taking  private  property  for  pub- 
lic use  in  the  form  of  taxation  under  color  of  the  organi- 
zation of  an  incorporated  town  and  without  making  com- 
pensation therefor,  this  must  be  regarded  as  one.  It  is 
perfectly  plain  from  the  record  that  the  purpose 
of  those  signing  the  petition  for  the  incorporation  of  the 
proposed  town  was  to  organize  it  into  a  single  school  dis- 
trict. They  sought  to  bring  within  the  taxing  power  of 
the  proposed  corporation  the  lands  used  for  farming  pur- 
poses or  which  were  covered  with  timber  and  which  were 
not  needed  for  town  lots  and  for  which  there  could  not  be 
any  reasonable  anticipation  of  such  use  at  any  time  within 
the  future.  The  attempted  organization  of  the  proposed 
territory  into  an  incorporated  town  was  palpably  wrong 
and  was  an  arbitrary  and  unreasonable  exercise  of  power. 
Under  the  circumstances,  as  they  appear  from  the  rec- 
ord, it  is  evident  that  the  property  of  the  railroad  com- 
pany is  subject  to  the  local  burden  of  taxation  solely  for 
the  benefit  of  others,  and  we  think  this  is  a  case  of  taking 
private  property  for  public  use  under  the  form  of  taxa- 
tion without  giving  any  protection  or  other  compensa- 
tion therefor.  The  attempted  organization  of  the  town 
of  Ogden  was  therefore  within  the  prohibition  of  our  Con- 
stitution and  was  absolutely  void.  Vestal  v.  Little  Rock, 
54  Ark.  321 ;  City  of  Covington  v.  Southgate,  15  B.  Mon- 
roe (Ky.)  491,  and  Morford  v.  Unger^  8  la.  82.  It  follows 
that  the  proposed  territory  could  not  be  organized  into  a 
single  school  district  unless  it  was  in  an  incorporated 
town.    Kirby's  Digest,  §  7668.    So  it  will  be  seen  that 


GooqIc 


Digitized  by  VjOOQ 


ARK.]       Waldrop,  Collector,  v.  K.  C.  So.  Ry.  Co.         461 

if  the  question  presented  by  this  appeal  had  been  raised 
inunediately  there  would  have  been  no  trouble  in  dispos- 
ing of  the  case  under  the  principles  of  law  above  an- 
nounced. 

(4)  As  we  have  just  seen,  there  was  no  bona  fide 
organization  of  the  municipality  and  no  user  of  the  char- 
ter in  good  faith  afterward.  The  railroad  company  had, 
under  the  clauses  of  our  Constitution  above  referred  to,  a 
vested  interest  in  its  property,  and  the  whole  scheme  was 
under  color  of  taxation,  an  appropriation  of  private  prop- 
erty without  compensation.  Hence  the  railroad  company 
might  maintain  the  action. 

But  it  is  claimed  that  even  if  the  corporation  might 
have  been  declared  illegal,  had  proceedings  for  the  pur- 
pose been  begun  within  a  reasonable  time,  that  even  the 
State  would  now  be  precluded  by  lapse  of  time  and  rec- 
ognition of  the  corporation,  from  attacking  its  existence. 

The  leading  case  on  this  question  is  that  of  State  v. 
Leathermcm,  38  Ark.  81,  where  it  was  held  that  the  State, 
by  long  acquiescence  and  continued  recognition  of  a  mu- 
nicipal corporation,  was  precluded  from  depriving  it  of 
the  franchise  long  exercised  in  accordance  with  the  gen- 
eral law.  The  court  based  its  decision  on  the  ground  of 
public  policy  and  the  desire  of  the  courts  to  sustain  rather 
than  defeat  the  validity  of  municipal  corporations.  The 
court  after  discussing  at  some  length  these  questions  of 
public  policy,  said : 

'*We  are  emboldened  by  them  to  declare  in  behalf 
of  the  public  good,  that  the  State  herself  may,  by  long  ac- 
quiescence, and  by  continued  recognition  through  her  own 
officers,  State  and  county,  of  a  municipal  corporation,  be 
precluded  from  an  information  to  deprive  it  of  franchises 
long  exercised  in  accordance  with  the  general  law.'' 

(5)  In  the  case  of  Rainwater  v.  Childress,  121  Ark. 
541,  the  court  held  with  reference  to  private  corporations 
that  color  of  legal  organization  as  a  corporation  under 
some  statute  and  user  of  the  supposed  corporate  fran- 
chise in  good  faith  were  indispensable  to  the  existence  of 
a  de  facto  corporation.    We  think  this  principle  is  recog- 
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nized  in  the  case  of  municipal  corporations  in  the  ease  of 
State  V.  Leatherman,  supra,  and  in  Black  v.  Brinkley,  54 
Ark.  372.  In  each  of  those  cases  there  was  a  bona  fide  at- 
tempt to  organize  the  corporation  which  was  followed  for 
a  period  of  years  by  user  of  the  corporate  franchise  in  good 
faith.  This  was  recognized  by  the  State,  by  the  courts  and 
by  the  public  generally.  Here  the  f acts*are  essentially  dif- 
ferent. There  was  no  bona  fide  attempt  to  organize  an 
incorporated  town  and  there  was  no  user  of  its  franchise 
afterwards  in  good  faith.  The  incorporated  town  was 
attempted  to  be  organized  solely  for  the  purpose  of  or- 
ganizing a  single  school  district.  It  was  not  organized 
for  governmental  purposes  as  is  usual  in  the  case  of  incor- 
porated towns  and  there  was  not  even  a  pretended  user 
of  the  corporate  franchise  after  the  single  school  district 
was  organized.  The  mayor  left  and  became  a  resident 
of  another  place  within  about  six  months  after  the  at- 
tempted organization.  Most  of  the  aldermen  also  left 
and  there  was  no  attempt  to  exercise  any  governmental 
functions  within  the  proposed  corporate  limits  until  the 
fall  of  1915,  when  an  attempt  was  made  to  levy  the  taxes 
which  formed  the  basis  of  this  lawsuit.  Under  these  cir- 
cumstances it  can  not  be  said  that  any  estoppel  was  cre- 
ated to  attack  the  validity  of  the  organization  of  the  town. 
(6)  In  the  case  of  Attorney  General  v.  Marr  et  al. 
(Mich.),  21  N.  W.  883,  it  was  claimed  that  long  acqui- 
escence in  the  action  of  the  board  of  supervisors  in  the 
organization  of  a  township  estops  the  State  from  ques- 
tioning the  validity  of  the  proceedings.  The  court  held 
that  the  board  possessed  no  power  to  organize  a  township 
in  the  territory  mentioned  at  the  time  it  attempted  to  do 
so  and  that  regular  proceedings  in  such  a  case  would  not 
give  the  township  a  legal  existence.  It  was,  therefore, 
held  that  the  action  of  the  board  furnished  no  foundation 
for  the  estoppel  claimed.  The  oflScers  of  the  railroad 
company  testiiied  that  they  did  not  know  anything  about 
the  attempted  organization  of  the  town.  They  admitted 
that  they  paid  school  taxes  to  the  State  and  that  their 
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railroad  ran  through  the  county  for  a  considerable  dis- 
tance. They  testified  that  they  had  been  accustomed  to 
paying  the  school  taxes  on  a  mileage  basis  and  thought 
that  the  territory  in  question  still  belonged  to  the  school 
district  in  which  it  had  formerly  been  situated.  This  ac- 
tion of  the  railroad  company  did  not  create  an  estoppel. 
Neither  a  town  nor  a  county  can  acquire  jurisdiction  of 
a  territory  for  taxing  purposes  by  prescription.  RusseU 
V.  Robinson,  153  Ala.  327,  44  So.  1040,  and  Inhabitants  of 
Eden  v.  Pineo  (Maine),  Ann.  Cas.  1913- A,  page  1340,  and 
case  note. 

It  follows  that  the  decree  must  be  affirmed. 

McCULLOCH,  C.  J.,  (concurring).  The  decree  of 
the  chancellor  restraining  the  tax  collector  from  enforc- 
ing the  void  tax  levy  for  the  years  1915-16  was  clearly 
correct  for  reasons  which  are  not  stated  in  the  opinion  of 
the  majority  and  which  I  need  not  mention,  though  I  con- 
cur in  the  judgment  of  this  court  on  those  grounds.  There 
was  no  valid  levy  of  taxes,  and  appellant  was  entitled  to 
relief  against  the  illegal  exaction  under  the  void  tax  levy, 
but  I  dissent  from  the  holding  of  the  majority  that  the 
legal  existence  of  the  municipal  corporation  can  be  chal- 
lenged by  appellant  for  the  purpose  of  defeating  the  levy 
and  collection  of  taxes.  *'It  is  the  doctrine  of  the  Su- 
preme Court  of  Arkansas,**  we  said  in  the  case  of  Brown 
V.  Wyomdotte  d  Southeastern  Ry.  Oo.,  68  Ark.  134,  **that 
the  existence  of  a  corporation  once  formed  can  be  ques- 
tioned only  by  a  direct  proceeding  and  that  at  the  suit  of 
the  State.'*  That  rule  applies  not  only  to  private  and 
quasi-^vblie  corporations,  but  with  much  more  force  to 
public  corporations.  State  v.  Leatherman,  38  Ark.  81; 
Black  V.  Town  of  Brinkley,  54  Ark.  372. 

The  decision  of  this  court  in  Vestal  v.  City  of  Little 
Rock,  54  Ark.  321,  which  seems  to  be  relied  on  by  the  ma- 
jority as  supporting  their  view  that  the  original  incor- 
poration of  the  municipality  in  question  was  void  because 
the  territory  included  was  agricultural  lands  and  that  the 
incorporators  did  not  act  in  good  faith,  was  rendered  in 
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a  direct  attack  on  appeal  by  a  citizen  and  taxpayer  from 
the  order  of  the  county  court  annexing  territory  to  a  mu- 
nicipal corporation.  The  effect  of  the  present  decision 
is,  I  think,  to  leave  the  organization  of  a  municipal  cor- 
poration open  to  collateral  attack  at  any  time  by  a  dis- 
satisfied taxpayer.  This  is  a  very  dangerous  doctrine 
and  will  be  subject  to  great  abuse.  It  overturns  the  set- 
tled policy  of  this  court  with  respect  to  the  relations  be- 
tween a  de  facto  corporation  and  a  taxpayer  and  gives  the 
latter  the  right  to  attack  collaterally  the  legal  status  of 
the  former  in  order  to  defeat  the  collection  of  taxes — a 
right  that  has  never  been  recognized  by  this  court  hereto- 
fore. 


Robinson  v.  Evans. 

Opinion  delivered  December  10, 1917. 

1.  Justices  of  the  peace — jurisdiction — ^test  as  to  amount. — 
The  test  of  jurisdiction  of  a  justice  is  not  the  amount  of  damages 
as  shown  by  the  proof,  but  the  amount  claimed  in  the  complaint. 

2.  Appeal  from  justice  court — jurisdiction  of  circuit  court.-^ 
Where  the  justice  court  had  no  jurisdiction  in  the  first  instance, 
the  circuit  court,  on  appeal,  has  none. 

Appeal  from  Clay  Circuit  Court,  Western  District; 
R,  H.  Dudley,  Judge ;  reversed  and  dismissed. 

C  T.  Bloodworth,  for  appellant. 

1.  Argues  the  merits  of  the  cause,  contending  that 
the  court  erred  in  its  instructions  to  the  jury  given  and 
refused,  citing  3  R.  C.  L,  109,  6  C.  J.  1115;  31  Ark.  518; 
36  Ala,  449;  3  Ann.  Cas.  468,  and  note;  12  Id.  692,  and 
note. 

2.  The  complaint  was  amended  so  as  to  bring  the 
case  within  the  jurisdiction  of  the  justice. 

F.  G.  Taylor  and  G.  B.  Oliver,  for  appellee. 

1.  The  court  had  no  jurisdiction.  Art.  7,  §  40, 
Const.  The  damages  claimed  furnishes  the  criterion.  44 
Ark.  100;  45  Id.  346;  47  Id.  59;  48  Id.  293;  66  Id.  347.  The 
case  should  be  dismissed. 
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SMITH,  J.  This  action  was  begun  in  the  court  of  a 
justice  of  the  peace  to  recover  damages  claimed  to  be  due 
appellant,  who  was  the  plaintifE  below,  for  the  death  of  a 
horse  owned  by  him.  The  suit  was  originally  brought, 
according  to  the  entry  of  the  justice  of  the  peace  on  his 
docket,  for  $136,  which  included  the  value  of  the  horse 
and  the  price  of  his  hire.  It  was  discovered  that  the  hire 
of  the  Ijorse  had  been  paid  and  the  transcript  made  by 
iiie  justice  of  the  peace  shows  the  following  entry  on  the 
justice  docket :  *  *  2d  day  of  June,  1916 ;  complaint  changed 
in  this  case,  and  trial  set  for  June  12, 1916.  Continued  by 
agreement  of  attorneys  on  both  sides  until  June  24, 1916.'' 

A  trial  was  had  before  a  jury  in  the  justice  court  and 
a  verdict  returned  for  the  plaintiff  in  the  sum  of  $40.  An 
appeal  was  duly  prosecuted  to  the  circuit  court,  where, 
upon  a  trial  anew,  a  verdict  was  returned  in  favor  of  the 
defendant,  and  the  plaintiff  has  duly  prosecuted  this  ap- 
peal. He  says  error  was  committed  by  the  court  in  giv- 
ing and  in  refusing  instructions,  and  asks  a  reversal  on 
that  account.  On  the  other  hand,  appellee  insists  the 
cause  should  be  dismissed  because  the  suit  was  brought 
for  a  sum  exceeding  the  jurisdiction  of  a  justice  of  the 
peace.  Appellant  concedes  that  the  sum  originally  sued 
for  exceeded  the  jurisdiction  of  the  justice  of  the  peace ; 
but  he  says  that  all  the  proof  shows  that  the  value  of  the 
horse  was  less  than  $100,  and  that  he  asked  judgment  only 
for  its  value,  and  he  says,  also,  that  the  record  showed 
an  amendment  of  his  complaint  and  a  continuance  by  con- 
sent and  that  thereafter  this  was,  in  effect,  a  new  suit  and 
should  be  treated  as  such. 

If  the  correctness  of  this  position  l)e  conceded,  it  does 
not  follow  that  the  justice  of  the  peace  had  jurisdiction 
of  the  cause  of  action.  The  test  of  jurisdiction  is  not 
the  amount  of  damages  as  shown  by  the  proof,  but  the 
amount  claimed  in  the  complaint.  Thompson  v.  WUlard, 
66  Ark.  347.  It  affirmatively  appears  from  the  record  in 
this  case  that  a  sum  was  sued  for  in  excess  of  the  justice's 
jurisdiction,  and  while  it  does  appear  that  the  complaint 
was  amendedi  it  does  not  appear  in  what  respect  it  was 
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amended.  The  question  involved  is  one  of  jurisdiction, 
and  we  can  not  assume,  in  view  of  the  facts  stated  above, 
that  the  complaint  was  so  amended  as  to  pray  judgment 
for  a  sum  within  the  jurisdiction  of  the  justice  of  the 
peace.  It  does  not  appear  that  this  question  was  raised 
in  the  court  below;  but  it  was  not  essential  that  it  should 
be,  as  it  is  a  question  of  jurisdiction,  which  may  be  raised 
in  this  court  for  the  first  time.  The  jurisdictioii  of  the 
circuit  court  depends  upon  that  of  the  justice  of  the  peace, 
and  as  that  court  had  no  jurisdiction,  the  circuit  court  ac- 
quired none  on  appeal,  and  the  cause  will  be  dismissed 
here.    It  is  so  ordered. 


Walden  v.  Kirkland. 
Opinion  delivered  December  10, 1917, 

1.  Contracts— LEASE — substantlvl  performance. — ^The  contract 
price,  in  a  contract  of  lease,  may  be  recovered,  upon  a  substantial 
performance  in  good  faith,  of  the  terms  or  conditions  of  the 
contract. 

2.  Contracts— action  for  contract  price— substantial  PBRFtSM- 
ancb. — On  conflicting  evidence,  it  is  proper  for  the  court  to  sub- 
mit to  the  jury  the  question  of  the  substantial  performance  of  a 
contract. 

3.  Tender— after  suit — costs. — ^Where  appellee  tendered  to  appel- 
lant (plaintiff)  two  days  after  suit  was  brought,  and  again  in 
the  answer  a  sum  greater  than  the  amount  recovered  by  appel- 
lant with  costs,  appellant  is  not  entitled  to  interest. 

Appeal  from  Yell  Circuit  Court,  Dardanelle  District ; 
A.  B.  Priddy,  Judge ;  affirmed, 

John  M.  Parker,  for  appellant. 

1.  The  court  erred  in  refusing  instructions  1  and  2, 
requested  by  plaintiff.  Appellee  agreed  to  pay  $1,400 
cash  and  $200  in  work.  If  he  failed  to  perform  any  of  his 
covenants  he  was  to  pay  $1,600  rent,  October  1, 1916.  He 
did  not  comply  with  his  covenants,  to  clean  out  all  the 
ditches,  clear  up  and*  cultivate  three  acres  of  land,  dig 
up  the  patches  of  Bermuda  grass  and  clean  up  the 
Thorny   creek   drain,   etc.    Nor   did   he  pay   or   offer 
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to  pay  the  $1,400  when  due.  He  failed  to  comply  with  his 
covenants  and  was  liable  for  $1,600  and  interest  90 
Ark.  88. 

2.  The  tender  was  not  sufficient.  It  was  after  suit 
brought  and  did  not  include  costs. 

3.  The  instructions  were  misleading,  and  the  verdict 
contrary  to  the  evidence. 

4.  The  contract  says  specifically  that  if  he  failed  to 
perform  any  of  said  covena/nts  he  was  to  pay  $1,600.  A 
failure  to  comply  with  either  one  of  them  entitles  us  to  a 
reversal  and  new  trial. 

Marcellus  L.  Davis,  for  appellee. 

1.  A  substantial  compliance  with  the  terms  of  the 
contract  was  all  that  was  required  of  appellee  and  this  the 
evidence  shows.  Hammond  on  Cont.  877-8 ;  77  Ark.  307, 
168;  59  Id.  408.     The  court  properly  instructed  the  jury. 

2.  The  verdict  is  sustained  by  the  evidence. 

HUMPHREYS,  J.  Appellant  instituted  suit  against 
appellee  in  the  Dardanelle  District  of  the  Tell  Circuit 
Court  to  recover  rents  in  the  sum  of  $1,600  with  10  per 
cent,  interest  from  the  first  day  of  October,  1916,  on 
286^4  acres  of  land  in  Yell  County,  which  appellant  had 
rented  to  appellee  for  the  year  beginning  January  1, 1916, 
and  ending  on  January  1,  1917.  It  was  alleged  in  the 
complaint  that  appellee  had  agreed  in  writing  to  pay 
$1,400  in  cash  on  the  1st  day  of  October,  1916,  and  that  he 
would  clean  off,  clean  out  and  level  down  ditches,  dig  up 
four  or  five  patches  of  Bermuda  and  that  he  would  take 
off  the  timber  and  cultivate  the  lands  where  the  timber 
was  located  on  the  east  fifteen  acres  of  the  southwest 
quarter  of  the  southeast  quarter,  section  1,  township  5 
north,  range  20  west,  on  the  home  place ;  and  that  he 
would  clean  off  and  grub  Thorny  creek  drain  on  the  Kalb 
place  and  put  in  said  new  ground  on  said  place,  but  upon 
failure  to  perform  any  of  said  covenants,  he  should  pay 
$1,600  for  rent  on  said  lands.  It  was  further  alleged  ^at 
appellee  had  failed  to  perform  the  covenants  of  the  con- 
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tract.  Appellant  also  alleged  that  she  was  entitled  to  a 
landlord's  lien  upon  the  crops  and  took  the  necessary 
steps  to  enforce  same. 

Appellee  answered  admitting  that  he  entered  into  a 
written  rental  contract  with  appellant  for  said  lands  and 
had  agreed  to  pay  her  $1,400  rent  for  which  he  executed 
his  note,  but  denied  that  the  written  contract  attached  to 
and  made  a  part  of  the  complaint  was  a  correct  copy  of 
the  contract;  denied  that  he  had  failed  to  perform  any 
conditions  of  the  contract  he  made ;  denied  that  appellant 
was  entitled  to  a  landlord's  lien  on  the  products  raised  by 
him  during  the  year  1916,  or  that  she  was  entitled  to  judg- 
ment for  $1,600 ;  and,  by  way  of  cross-complaint,  alleged 
that  appellant  was  indebted  to  him  in  the  sum  of  $46.75 
for  butter,  eggs  and  other  produce  sold  and  delivered  to 

her  and  $ damages,  alleged  loss  on  sales  of  cotton 

by  reason  of  the  proceedings  taken  against  him. 

Upon  trial  of  the  cause,  appellant  recovered  a  judg- 
ment against  appellee  for  $1,360.25.  An  appeal  to  this 
court  has  been  prosecuted,  which  challenges  the  construc- 
tion placed  upon  the  rental  contract  by  the  circuit  court, 
and  the  sufficiency  of  the  evidence  to  support  the  verdict 
and  judgment. 

The  rental  contract  in  question  sets  out  the  work 
appellee  was  required  to  do  in  lieu  of  the  paymept  of 
$200  additional  cash  rent.  The  covenants  for  work  are 
couched  in  the  following  language:  **He  (referring  to 
appellee)  will  clean  off  ditches  and  clean  out  ditches  and 
level  down  ditches  and  dig  up  four  or  five  patches  of  Ber- 
muda, and  take  off  timber  and  cultivate  said  lands  where 
said  timber  is  located  on  east  fifteen  acres,  southwest 
quarter,  southeast  quarter,  section  1-5-20,  on  the  home 
place.  *  *  *  Party  of  the  second  part  (referring  to  appel- 
lee) to  clean  off  and  grub  Thorny  creek  drain  on  what  is 
known  as  the  Kalb  place  and  put  in  said  new  ground  on 
said  place."  Then  it  was  provided  that,  **If  the  party  of 
the  second  part  (referring  to  appellee)  should  fail  to  per- 
form any  of  said  covenants  as  herein  mentioned  and  set 
forth,  then  he  agrees  to  pay  to  the  party  of  the  first  part 
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the  sum  of  $1,600  for  rent  on  said  lands  on  date  mentioned 
above/* 

The  main  body  of  the  contract  was  typewritten,  but 
the  description  of  the  leased  premises  was  inserted  with 
pen  and  ink,  and  the  words  ** Thorny  creek'*  and  **on  the 
E.  15  A.  S.  W.  %,  S.  E.  %,  Sec.  1-5-20'*  were  also  in- 
serted with  pen  and  ink.  The  evidence  is  conflicting  as  to 
whether  the  words  ^^ Thorny  creek"  were  inserted  before 
or  after  the  contract  was  executed.  Appellee  *s  contention 
was  that  they  were  inserted  after  the  execution  of  the  con- 
tract without  his  knowledge.  The  evidence  was  also  con- 
flicting as  to  whether  the  covenants  in  the  contract  had 
been  complied  with  on  appellee's  part. 

(1)  The  court  held  and  instructed  the  jury  that  a 
substantial  compliance  with  the  covenants  in  the  contract 
on  the  part  of  appellee  was  all  that  was  required.  Ap- 
pellant contends  that,  in  order  for  appellee  to  exonerate 
himself  from  paying  the  entire  amount  of  $200  additional 
cash  rent,  it  was  necessary  for  him  to  strictly  comply  with 
each  and  every  covenant  in  the  contract,  and  insists  that 
the  court  erred  in  refusing  to  give  instructions  numbered 
1  and  2,  requested  by  appellant,  which  were  framed  in 
accordance  with  his  construction  of  the  contract.  The 
old  rule  exacted  a  strict  performance  of  the  covenants 
before  the  contract  price  could  be  recovered,  but  the  mod- 
em doctrine  is  more  liberal.  The  general  rule  now  is 
that  suit  may  be  maintained  for  the  contract  price  upon 
substantial  performance  in  good  faith  of  the  terms  or 
conditions  of  the  contract.  Elliott  on  Contracts,  Vol.  3, 
^  1878 ;  Hammon  on  Contracts,  §  442 ;  Page  on  Contracts, 
Vol.  3,  2144 ;  9  Cyc.  602.  Arkansas  is  in  accord  with  the 
liberal  rule.  This  court  said  in  the  case  of  Thomas  v. 
Jackson,  105  Ark.  353,  that,  **A  substantial  performance 
is  all  that  is  required  to  authorize  a  recovery  of  the  con- 
tract price,  less  the  additional  cost  of  a  literal  compliance 
with  tiie  contract."  The  doctrine  thus  announced  is  well 
sustained  by  former  adjudications  of  the  court.  Fitz- 
gerald V.  LaPorte,  64  Ark.  34;  Ark.-Mo,  Zinc  Co.  v.  Pat- 
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terson,  79  Ark,  506;  Harris  v.   Graham,  86  Ark.   570; 
Mitchell  V.  Caplvnger,  97  Ark.  278. 

(2)  On  conflicting  evidence,  as  in  this  case,  it  was 
proper  for  the  court  to  submit  the  question  of  substan- 
tial performance  of  the  contract  to  the  jury.  Fitzgerald 
V.  LaPorte,  64  Ark.  34.  It  is  suggested,  however,  that  the 
undisputed  evidence  disclosed  that  appellee  had  not  at- 
tempted **to  clean  off  and  grub  Thorny  creek  drain  on 
what  is  known  as  Kalb  place  and  put  in  said  new  ground 
on  said  place;''  and  that  such  agreement  constituted  one 
of  the  conditions  in  the  contract.  Appellee  testified  that 
the  words  ** Thorny  creek''  were  inserted  in  the  contract 
after  he  signed  it;  that  he  cleaned  up  another  drain  on 
the  Kalb  place  to  which  the  contract  referred.  If  this  be 
true,  he  could  not  be  held  to  a  performance  of  that  cove- 
nant in  the  written  contract.  The  jury  found  the  fact 
with  him,  and  the  finding  of  the  jury  is  binding  upon  ap- 
peal. It  is  also  contended  that  appellee  failed  to  perform 
the  contract  to  clear  up  and  put  three  acres  of  woodland 
in  cultivation  on  the  home  place.  Appellee  testified  that 
-he  cleared  up  and  put  the  fifteen  acres  mentioned  in  the 
contract  in  cultivation.  No  specific  three  acres  was  re- 
ferred to  or  described  in  the  contract.  The  contract  did 
not  require  him  to  clear  up  and  put  in  as  much  as  fifteen 
acres.  It  only  provided  that  he  should  dear  up  and  put 
in  the  new  ground  located  ^^on  the  east  fifteen  acres  of  the 
southwest  of  the  southeast  of  section  1,  township  5  north, 
range  20  west,  on  the  home  place."  The  finding  of  the 
jury  that  appellee  cleared  and  cultivated  all  new  ground 
required  on  the  home  place  is  conclusive  on  appeal.  What 
has  been  said  with  reference  to  the  performance  of  clear- 
ing up  and  putting  the  new  ground  in  cultivation  is 
equally  applicable  to  the  covenants  to  clean  off,  clean  out 
and  level  down  the  ditdies  and  to  dig  up  the  Bermuda 
patches.  The  jury  found  that  there  had  been  a  substan- 
tial compliance  with  all  the  covenants  in  the  contract  upon 
conflicting  evidence,  and  this  court  will  not  question  the 
verdict  of  the  jury  on  appeal. 


Digitized  by  VjOOQIC 


ABK.]  Hakris  V.  Lemley.  471 

We  can  not  agree  with  counsel  that  because  appel- 
lee *s  testimony  was  strongly  contradicted  it  can  be  said 
there  was  no  substantial  evidence  to  support  the  verdict. 
The  jury  were  the  sole  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  attached  to  their  testimony. 

(3)  It  is  also  insisted  that  the  court  committed  re- 
versible error  in  instructing  the  jury  that  appellant 
**  would  not  be  entitled  to  interest  if  they  found  a  tender 
had  been  made^  without  saying  to  them  that  such  tender, 
if  made  after  the  suit  was  instituted,  would  not  stop  the 
interest  unless  the  costs  also  were  tendered.*' 

Appellee,  through  Mr.  Wirt,  tendered  $1,400  to  ap- 
pellant on  the  21st  day  of  October,  1916.  This  was  two 
days  after  the  suit  was  instituted.  Appellant  only  recov- 
ered $1,360.25.  The  tender  was  for  more  than  appellant 
recovered  and  was  renewed  in  the  answer.  Then,  too,  the 
difference  between  the  amount  tendered  and  the  amount 
recovered  was  more  than  enough  to  pay  the  costs,  so  no 
prejudice  resulted  to  appellant  on  account  pf  failing  to 
tell  the  jury  that  a  tender  made  after  the  institution  of  a 
suit  must  include  the  costs  accrued  to  date  of  tender.  The 
judgment  is  affirmed. 


Habris  v.  Lbmlet. 

Opinion  delivered  December  10,  1917. 

Contracts — ^abandonment — proof — A.  and  B.  each  made  deeds  to 
blocks  of  land  owned  by  them,  to  a  school  board,  they  ag^reeing 
with  each  other  that  the  party  whose  land  was  not  taken  should 
pay  the  other  a  certain  sum  of  money.  The  school  board  returned 
both  deeds;  A.  sold  a  portion  of  his  property,  and  B.  entered  into  a 
similar  agreement  with  one  W.  After  the  lapse  of  three  years 
the  school  board  accepted  A.'s  property,  and  A.  sued  B.  for  the  sum 
named  in  the  original  contract.  Held,  the  contract  was  aban- 
doned by  lapse  of  time  and  acts  of  the  parties,  and  that  there 
was  no  duty  upon  B.  affirmatively  to  prove  an  abandonment. 
Contraots— abandonment— PROOF  OF  RBNBWAL. — Under  the  above 
facts,  where  A.  asserted  that  the  contract  had  been  renewed,  the 
burden  was  upon  him  to  prove  it. 
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Appeal  from  Pope  Circuit  Court;  A.  B.  Priddy, 
Judge  jafiGirmed. 

John  F.  Clifford,  for  appellant. 

1.  There  is  but  one  question  in  this  case.  Did  Lem- 
ley,  by  his  uncommunicated  intention  to  abandon,  or  re- 
cede Ironiy  his  verbal  contract^  relieve  himself  from  lia- 
bility, Harris  innocently  proceeding  thereunder  and  deed- 
ing his  property  t 

The  contract  was  binding  and  there  was  no  time  limit. 
The  parties  were  competent,  the  agreement  lawful  and 
performance  possible.  It  was  never  discharged  by  op- 
eration of  law,  nor  rescinded  by  mutual  consent  of  par- 
ties. Both  parties  must  agree  to  rescind.  93  Ark.  447 ; 
26  Id.  309;  Elliott  on  Cont.,  par.  1857;  6  E.  C.  L.  921-3;  9 
Cyc.  593;  47  Ark.  527. 

2.  A  verdict  should  have  been  directed  for  plaintiff. 
76  Ark.  603. 

3.  It  was  error  to  refuse  plaintiff 's  instructions,  and 
in  placing  the  burden  of  proof  upon  appellant  Lemley's 
so-called  withdrawal  was  never  conmiunicated  to  Harris, 
nor  was  the  agreement  abandoned  or  rescinded  by  mu- 
tual consent. 

J.  T.  Bullock,  for  appellee. 

1.  The  deeds  became  null  and  void  and  were  re- 
turned by  the  school  board  to  the  parties.  The  contract 
then  became  null  and  void,  and  ceased  to  exist  Lemley 
withdrew  from  the  contract  and  Harris  knew  it  and  notice 
was  unnecessary. 

2.  The  case  was  properly  submitted  to  the  jury. 
There  is  no  prejudicial  error,  and  the  verdict  should  be 
sustained.    94  Ark.  115 ;  100  Id.  330 ;  101  Id.  120. 

HUMPHREYS,  J.  Appellant  instituted  this  suit 
against  appellee  in  the  Pope  Circuit  Court  to  recover  $250 
growing  out  of  an  alleged  contract  entered  into  between 
them,  at  a  time  not  fixed  in  the  complaint,  to  the  effect 
that  each  had  offered  adjoining  blocks  of  land  to  the 
school  board  of  Bussellville  for  a  school  site  with  the  un- 
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derstanding  between  themselves  that  if  appellant's  block 
was  accepted  by  the  school  board  appellee  would  pay  him 
$250,  and  if  appellee's  block  was  accepted,  appellant 
would  pay  him  $250.  It  was  further  alleged  that  appel- 
lant's block  was  selected;  that  he  deeded  the  block  to  the 
district ;  that  the  school  building  was  erected  thereon  and 
that  appellee  had  failed  to  pay  him  $250,  one-half  the 
agreed  value  of  his  block. 

Appellee  answered  in  substance  that  two  or  three 
years  before  the  site  was  selected,  such  an  agreement  was 
entered  into  between  him  and  the  appellant,  but  that  the 
school  board  declined  to  accept  either  block;  that  the 
school  board  returned  their  deeds  which  had  been  depos- 
ited subject  to  acceptance ;  that  he  had  conveyed  away  a 
portion  of  the  block  and  that  houses  had  been  erected 
thereon  and  that  the  original  contract  had  been  aban- 
doned by  both ;  and  further  denied  that  any  contract  ex- 
isted between  them  concerning  the  location  of  the  school 
building  in  May,  1914,  when  the  school  board  selected  ap- 
pellant's  block  of  land  and  constructed  a  school  building 
thereon. 

The  undisputed  evidence  disclosed  that  appellant  and 
appellee  deposited  their  deeds  to  the  respective  blocks  in 
question  in  the  year  1910  with  the  school  board  as  a  do- 
nation in  case  the  school  board  would  construct  a  school 
building  thereon ;  that  appellant  and  appellee  agreed  be- 
tween themselves  that  if  the  school  board  desired  only  one 
block  and  should  select  appellant's  block  that  appellee 
would  pay  appellant  $250,  or  one-half  of  the  value  thereof, 
or  vice  versa;  that  within  the  time  specified  in  the  deed, 
the  school  board  declined  to  select  either  lot  as  a  schoolsite 
and  returned  the  deeds  to  the  parties ;  that  thereafter  ap- 
pellee disposed  of  five  of  the  lots  in  his  block  and  build- 
ings were  erected  thereon;  that  subsequent  to  that  time 
appellee  and  J.  A.  Webb  made  about  the  same  proposition 
to  the  school  board  with  reference  to  the  donation  of  dif- 
ferent property ;  that  three  or  four  years  elapsed  between 
the  date  of  the  contract  and  time  appellant  deeded  his 
block  to  the  school  board;  that  appellant  had  knowledge 
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of  these  facts  at  the  time  he  conveyed  the  blo<^  in  ques- 
tion to  the  school  district  on  the  14th  day  of  May,  1914. 

There  is  a  material  conflict  in  the  evidence  as  to 
whether  there  was  a  renewal  of  the  original  contract  ]>e- 
tween  the  parties.  Appellant  testified  thai  he  had  con- 
versations with  appellee  at  intervals  in  which  the  origi- 
nal contract  was  reaffirmed.  Appellee  denied  ever  hav- 
ing the  conversations  with  appellant  in  which  he  renewed 
or  continued  the  original  contract.  The  cause  was  sub- 
mitted to  the  jury  upon  the  pleadings,  oral  evidence  and 
instructions  of  the  court,  and  a  verdict  was  returned  and 
judgment  rendered  in  favor  of  appellee,  from  which  an 
appeal  has  been  prosecuted  to  this  court. 

It  is  insisted  that  the  court  erred  in  placing  the  bur- 
den of  proving  the  contract  upon  appellant,  it  being  con- 
tended that  by  the  pleadings  the  contract  was  admitted 
and  that  an  avoidance  by  abandonment  was  pleaded.  In 
other  words,  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  the  burden  was  upon  appellee  to  prove  aban- 
donment of  the  contract. 

(1)  The  undisputed  evidence  clearly  established 
abandonment  in  law  of  the  original  contract.  The  school 
board  refused  to  accept  either  deed  and  returned  them  to 
appellant  and  appellee.  Appellee  changed  his  situation 
by  disposing  of  a  part  of  the  block.  Intervening  rights 
of  third  parties  in  appellee's  block  were  established  in 
such  way  that  appellant  must  and  should  have  taken 
notice  of  it  for  the  reason  that  the  purchasers  erected 
houses  on  a  part  of  appellee's  block.  Appellant  also  had 
knowledge  that  appellee  had  joined  J.  A.  Webb  in  making 
a  proposition  of  the  same  nature  with  respect  to  other 
property.  If  the  original  contract  was  made  in  1910,  ac- 
cording to  the  evidence  of  appellee,  four  years  elapsed 
between  the  making  thereof  and  the  date  appellee  deeded 
his  block  to  the  school  board.  If  made  in  1911,  according 
to  the  evidence  of  appellant,  then  three  years  elapsed  be- 
tween the  making  of  the  contract  and  the  execution  of  the 
deed  aforesaid.  The  law  would  imply  that  a  reasonable 
time  only  might    elapse    before    performance.    Either 
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three  or  four  years  would  be  an  unreasonable  time.  It 
was  not  error  for  the  court  to  refuse  to  instruct  the  jury 
that  the  burden  was  upon  appellee  to  prove  abandonment 
of  the  original  contract  since  the  undisputed  evidence  es- 
tablished an  abandonment  of  the  original  contract  in  law. 

(2)  Treating  the  pleadings  as  amended  to  conform 
to  the  proof,  the  only  issue  in  the  case  was  whether  or  not 
there  was  a  renewal  of  the  original  contract.  The  affirm- 
ative of  this  proposition  was  upon  appellant.  It  there- 
fore follows  that  the  burden  was  upon  appellant  to  es- 
tablish a  renewal  of  the  original  contract.  This  issue 
was  submitted  to  the  jury  under  correct  instructions. 

It  is  insisted  that  the  court  erred  in  giving  the  fol- 
lowing instruction : 

**You  are  further  instructed  that  either  of  said  par- 
ties had  a  right  to  withdraw  from  the  alleged  mutual  obli- 
gation at  any  time  before  the  school  building  site  was  se- 
lected, and  if  you  find  that  said  mutual  obligation  was 
abrogated  by  the  withdrawal  of  either  party,  then  your 
verdict  should  be  for  the  defendant  unless  after  such 
withdrawal  said  mutual  contract  was  renewed." 

This  instruction  clearly  referred  to  a  withdrawal 
from  the  original  contract.  The  original  contract  was  ab- 
rogated by  abandonment.  The  instruction  had  no  place 
in  the  case  as  the  undisputed  proof  showed  that  the  origi- 
nal contract  had  been  abandoned.  As  appellant  had  no 
rights  under  the  original  contract,  an  instruction  that 
either  party  might  withdraw  from  it  could  in  no  way 
prejudice  appellant.  It  did  not  mislead  the  jury  for  the 
reason  that  it  referred  to  the  original  contract  and  not 
to  the  renewal  thereof.  The  instruction  stated  that  ap- 
pellant might  recover  if  the  original  contract  was  re- 
newed, notwithstanding  the  withdrawal,  clearly  showing 
that  it  had  reference  to  a  withdrawal  from  the  original 
and  not  the  new  contract,  if  any  were  made.  Under  this 
view  of  the  case  it  is  unnecessary  for  us  to  decide  whether 
either  party  had  a  right  to  withdraw  from  the  contract 
before  acceptance  by  the  school  board. 

The  judgment  is  affirmed. 
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Byrkett  V,  Grand  Lodge  Independent  Order   op    Odd 

Fellows. 

Opinion  delivered  December  17,  1917. 

1.  Bill  of  review — how  filed. — It  is  not  necessary  to  obtain  leave 
of  the  court  to  file  a  bill  of  review  founded  on  errors  of  law  ap- 
parent on  the  face  of  the  record,  but  it  is  necessary  to  first  ob- 
tain leave  of  the  court,  before  filing  a  biU  of  review  based  on 
newly  discovered  evidence. 

2.  Bill  of  review — ^agreement  of  the  parties. — ^Where  a  decree 
is  rendered  in  accordance  with  an  agreement  of  the  parties,  a 
bill  of  review  can  not  be  filed  by  one  of  them,  without  the  con- 
sent of  the  court,  on  the  ground  that  her  attorney,  in  making  the 
agreement,  exceeded  his  authority. 

Appeal  from  Lawrence  Chancery  Court,  Eastern 
District ;  Geo.  T,  Humphries ^  Chancellor ;  affirmed. 

W.  P.  Smith,  Gustave  Jones  and  Jno.  W.  Newm^m, 
for  appellant. 

No  leave  of  court  was  neccessary.  The  bill  of  re- 
view is  founded  on  errors  of  law  apparent  on  the  face 
of  the  record.  104  Ark.  562-7;  59  Id.  441;  74  Id.  149; 
97  Id.  415. 

S.  D.  Campbell,  Fred  Suits,  H.  L.  Ponder  and  G.  M. 
Gibson,  for  appellees. 

The  bill  was  properly  dismissed.  It  was  filed  with- 
out leave  of  court  and  was  based  entirely  upon  newly 
discovered  evidence.  33  Ark.  153;  36  Id.  532;  55  Id.  25; 
74  Id.  149;  95  Id.  517;  97  Id.  314;  104  Id.  562.  See  also, 
17  Ark.  57. 

McCULLOCH,  C.  J.  Appellant  Fairbelle  Byrkett 
was  the  widow  of  A.  W.  Shirey,  who  died  in  Lawrence 
County,  Arkansas,  in  the  year  1910,  and  this  appeal  is 
from  an  order  of  the  chancery  court  of  Lawrence  County 
striking  out  a  bill  of  review  filed  by  her  attacking  the 
correctness  of  a  consent  decree  of  that  court  rendered  in 
the  year  1910  dividing  the  property  of  said  Shirey.  It 
appears  from  the  allegations  of  the  bill  of  review  filed 
by  appellant  that  Shirey  left  a  will  whereby  he  be- 
queathed and  devised  all  of  his  property  to  the  Grand 
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Lodge  of  Independent  Order  of  Odd  Fellows,  but  the 
will  was  contested  by  the  heirs  of  Shirey,  and  appel- 
lant elected  to  take  her  dower  as  widow;  that  after  the 
filing  of  the  contest  of  the  will  the  widow  and  the  heirs, 
and  the  Grand  Lodge  of  Odd  Fellows  entered  into  a 
compromise  written  agreement  whereby  appellant  as 
widow  should  take  forty  per  centum  of  the  gross  value  of 
the  estate,  each  of  the  two  heirs  ten  per  centum,  and  the 
Grand  Lodge  of  Odd  Fellows  forty  per  centum,  after 
payment  of  debts;  that  in  order  to  carry  out  the  con- 
tract a  joint  suit  was  filed  in  the  chancery  court  for  the 
division  of  the  property  and  that  appellant's  attorneys, 
whom  she  had  previously  employed,  assumed  the  au- 
thority to  enter  into  a  new  contract  changing  the  terms 
of  the  old  contract  so  that  appellant  was  to  get  only 
forty  per  centum  of  the  net  value  of  the  estate  after 
payment  of  debts.  Appellant  alleged  in  the  bill  of  re- 
view that  she  had  not  authorized  her  attorneys  to  change 
the  contract,  and  that  she  was  sick  and  unable  to  attend 
the  session  of  the  chancery  court  at  which  the  final  de- 
cree was  entered  by  consent  of  all  parties  dividing  the 
estate  in  accordance  with  the  provisions  of  the 'last  con- 
tract. The  bill  of  review  was  stricken  out  on  the  ground 
that  it  had  been  filed  without  permission  of  the  court. 

It  is  settled  by  the  decisions  of  this  court  that  it  is 
not  necessary  to  obtain  leave  of  the  court  to  file  a  bill 
of  review  founde4  on  errors  of  law  apparent  on  the 
face  of  the  record,  but  that  it  is  necessary  to  first  ob- 
tain leave  of  the  court  before  filing  a  bill  of  review  based 
on  newly  discovered  evidence.  Long  v.  Long,  104  Ark. 
562.  Counsel  for  appellant  contend  that  the  present  pro- 
ceedings fall  within  the  first  rule,  and  set  forth  error  in 
the  proceedings,  apparent  on  the  face  of  the  record.  We 
do  not  think  that  counsel  are  accurate  in  their  analysis 
of  the  charge  set  forth  in  the  bill,  for  the  statement  does 
not  make  out  a  charge  of  error  on  the  face  of  the  record. 
The  two  contracts  and  the  decree  of  the  court,  with  all 
of  its  recitals  as  to  appearances  of  the  parties  is  set 
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forth  in  the  bill  of  review,  but  the  substance  of  the  charge 
is  that  the  attorneys  exceeded  their  authority  in  enter- 
ing into  the  new  contract  and. in  consenting  to  the  new 
decree,  and  that  appellant  was  sick  and  unable  to  at- 
tend the  session  of  the  court.  This  in  effect  is  an  alle- 
gation of  additional  evidence  to  show  the  lack  of  author- 
ity on  the  part  of  the  attorneys  and  the  inability  of  ap- 
pellant to  attend  the  trial  to  protect  her  rights.  From 
the  facts  recited  in  the  record  iself,  the  court  could  not 
have  entered  any  other  decree  than  the  one  it  did  ren- 
der dividing  the  property  in  accordance  with  the  terms 
of  the  agreement.  The  matters  set  forth  in  the  bill  of 
review  merely  tended  to  show  that  evidence  could  be 
adduced,  if  an  opportimity  was  given,  to  show  that  the 
decree  was  erroneous  because  the  attorneys  had  no  au- 
thority to  enter  into  a  compromise  agreement. 

It  is  not  contended  that  there  was  any  abuse  of  the 
court's  discretion  in  refusing  to  allow  the  bill  of  review 
to  be  filed;  in  fact,  the  present  appeal  is  not  from  an 
order  of  the  court  refusing  to  grant  permission  to  file 
a  bill  of  review,  but  the  appeal  is  to  test  the  question  of 
the  right*  to  file  a  bill  of  review  without  obtaining  the 
court's  consent. 

Affirmed. 


Hawkins  v.  Jones. 
Opinion  delivered  December  17,  1917. 

M<HtTGAGES — ^FORECLOSURE  AND   SALE — ^ATTIMPT   OF   MORTGAGOR  TO   PAY 

THE  DEBT. — Appellant  foreclosed  a  mortgage  upon  appellee's  land 
and  at  the  sale  thereunder,  purchased  the  property.  Meanwhile 
the  mortgagor,  who  was  ill  and  upon  his  death  bed,  attempted  to 
procure  money  with  which  to  satisfy  the  judgment,  but 
died  before  accomplishing  the  same.  The  mortgagor's  widow  and 
heirs  then  filed  exceptions  to  the  commissioner's  report,  and  ten- 
dered the  purchase  price  into  court.  Held,  the  action  of  the 
chancellor  in  refusing  to  confirm  the  sale,  would  not  be  disturb^ 
on  appeal. 

Appeal    from    Greene    Chancery    Conrt;    Archer 
Wheatley,  Chancellor;  affirmed. 
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W.  8.  Luna,  for  appellant. 

It  was  error  to  set  aside  the  sale  and  allow  the  re- 
demption. The  price  was  adequate  and  no  frauds  un- 
fairness or  wrongful  act  or  injury  was  shown.  86  Ark. 
255;  65  Id.  152;  77  Id.  216;  123  Id.  18;  99  Id.  324. 

Huddleston,  Fuhr  <&  Futrell,ioT  appellees. 

Unavoidable  casualty  and  misfortune  were  shown 
and  the  chancellor  properly  refused  to  confirm  the  sale, 
a  matter  within  his  sound  discretion.  194  S.  W.  802; 
108  Ark.  366. 

McCULLOCH,  C.  J.  This  is  an  appeal  from  the  de- 
cree of  the  chancery  court  of  Greene  County  setting  aside 
and  refusing  to  confirm  a  sale  of  real  estate  made  by  a 
commissioner  of  the  court  under  a  foreclosure  decree 
rendered  at  a  former  term.  Appellant  instituted  an  ac- 
tion in  the  chancery  court  to  foreclose  a  mortgage  on  the 
land  executed  to  him  by  Levi  Jones,  and  on  November 
9,  1916,  the  court  rendered  a  final  decree  in  favor  of  ap- 
pellant for  the  recovery  of  the  mortgage  debt  and  a 
foreclosure  of  the  mortgage.  Time  was  given  for  the 
defendant  in  the  decree  to  pay  the  debt  and  on  failure  to 
do  so  the  commissioner  was  directed  to  sell.  Pursuant 
to  the  decree  the  commissioner  sold  the  land  at  public 
outcry  on  December  30,  1916,  and  appellant  bid  $959.86, 
the  amount  of  his  debt  and  interest  and  the  cost  of  the 
action  and  expenses  of  sale,  and  being  the  highest  bid- 
der, the  property  was  knocked  off  to  him  by  the  com- 
missioner. At  the  next  term  the  commissioner's  re- 
port of  sale  came  up  for  confirmation.  In  the  meantime 
Jones,  the  original  defendant,  died,  and  his  widow  and 
children  filed  exceptions  to  the  report,  accompanied  with 
an  offer  to  pay  to  api)ellant  the  amount  of  his  purchase 
price  of  the  property  and  interest  and  costs.  A  deposit 
of  a  sum  sufficient  to  cover  these  amounts  was  made 
with  the  derk  of  the  court.  The  court  sustained  the  ex- 
ceptions and  refused  to  confirm  the  sale. 

Testimony  was  adduced  at  the  hearing  of  the  ex- 
ceptions and  it  appears  that  between  the  date  of  the  de- 
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cree  and  the  date  of  the  sale  Jones  made  effort  to  raise 
the  money  to  satisfy  the  decree.  He  employed  an  attor- 
ney in  Paragonld  to  attend  to  the  matter  for  him,  and 
the  attorney  arranged  with  one  of  the  banks  in  Para- 
gonld to  lend  sufficient  sum  to  Jones  to  enable  him  to 
discharge  the  decree.  Before  that  arrangement  was  per- 
fected Jones  became  sick  and  never  recovered  from  the 
illness.  He  died  the  following  February.  Jones  and 
his  family  were  living  at  a  small  town  in  an  adjoining 
county  at  the  time  and  the  attorney  who  was  employed 
by  him  to  secure  the  loan  testified  at  the  hearing  that  he 
received  a  letter  shortly  before  the  sale,  written  by  Jones, 
or  some  one  for  him,  instructing  him  tp  bid  the  land  in  at 
the  sale,  but  that  he  (the  attorney)  did  not  feel  justified 
in  doing  that.  The  testimony  shows  that  the  land  is  worth 
at  least  $2,000,  and  possibly  as  much  as  $2,500. 

Jones  and  his  wife  executed  a  conveyance  Of  the 
land  to  their  oldest  son  so  that  the  latter  could  convey  it 
to  his  mother  after  the  redemption  from  the  mortgage, 
the  testimony  showing  that  the  conveyance  was  made 
solely  for  the  purpose  of  getting  the  legal  title  in  the 
name  of  the  wife  in  contemplation  of  the  husband  *s 
death.  The  testimony  justifies  the  conclusion  that  Jones 
was  too  sick  to  give  attention  to  the  business  of  raising 
the  funds  to  pay  off  the  mortgage  before  the  date  of  sale, 
and  that  but  for  his  serious  illness  the  arrangement  to 
borrow  the  money  and  pay  off  the  mortgage  would  have 
been  consummated.  The  advertisement  and  sale  of  the 
property  were  regular  in  every  respect,  and  it  is  not  con- 
tended that  there  was  any  fraud  or  unfairness  on  the 
part  of  appellant  or  of  the  commissioner  who  conducted 
the  sale. 

It  is  the  settled  doctrine  of  this  court  that  mere 
inadequacy  of  price  does  not  afford  sufficient  grounds 
for  withholding  confirmation  of  a  judicial  sale,  and  if 
the  ruling  of  the  chancellor  in  this  case  can  be  upheld  it 
must  be  on  the  grounds  of  unavoidable  casualty  in  the 
severe  illness  of  Jones,  which  prevented  him  from  mak- 
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ing  arrangement  to  pay  oflf  the  mortgage  and  stop  the 
sale. 

In  the  case  of  Colonial  <&  U.  S.  Mortgage  Co.  v. 
Sweet,  65  Ark.  152,  Judge  Battle  announced  the  rule 
which  has  been  frequently  followed  that  confirmation 
of  a  judicial  sale  should  not  be  withheld  where  it  appears 
that '  *  the  property  sold  has  brought  its  market  value,  and 
the  purchaser  and  those  conducting  or  controlling  it  have 
committed  no  fraud,  unfairness  or  other  wrongful  act 
injurious  to  the  sale,  and  there  is  no  occurrence,  or  spe- 
cial circumstance,  affording,  as  in  other  caaes,  a  proper 
ground  for  equitable  relief/' 

We  are  of  the  opinion  that  the  circumstances  of  this 
case  bring  it  within  the  latter  part  of  the  rule  stated  by 
Judge  Battle,  or  at  least  that  we  can  not  say  that  the 
evidence  in  the  case  preponderates  against  the  finding  of 
the  chancellor  and  does  not  afford  justification  for  re- 
fusing to  confirm  the -sale.  It  is  reasonably  certain  that 
but  for  the  illness  of  Levi  Jones,  the  mortgagor,  the  de- 
cree would  have  been  discharged  by  payment  before 
the  day  of  sale.  He  appears  to  have  diligently  set  about 
the  task  of  borrowing  the  money  and  employed  an  attor- 
ney to  attend  to  it  for  him.  He  was  guilty  of  no  negli- 
gence in  that  respect,  nor  was  his  attorney  negligent, 
for  he  could  not  consummate  the  loan  which  he  had  nego- 
tiated without  the  presence  of  his  client.  The  circum- 
stances under  which  the  mortgagor  was  placed  before  the 
time  of  sale  constituted  a  casualty  which  was  unavoid- 
able, speaking  in  a  reasonable  sense,  and  it  would  not  be 
equitable  to  confirm  the  sale.  The  decree  is  therefore, 
affirmed. 


Ozark  Grocer  Co.  v.  Crandall. 
Opinion  delivered  December  17,  1917. 

1.  Contracts — construction  of  terms  used. — In  construing  the  lan- 
gu&ge  of  contracts,  it  is  to  be  presumed  that  the  parties  intended 
to  apply  it  to  conditions  to  be  reasonably  anticipated. 
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2.  Contracts — substantial  performance. — Substantial  perform- 
ance of  a  contract  is  sufficient  to  warrant  a  recovery. 

8.  Lease— AGREEMENT  that  a  basement  be  water-proof. — ^A  con- 
tract of  lease  required  the  lessor  to  furnish  a  basement  that  was 
and  would  remain  "water-proof.''  Held,  the  court  was  correct, 
where  it  charged  the  jury  "that  the  term  'water-proof  is  a  rela- 
tive expression  and  that  it  is  to  be  construed  by  you  as  meaning 
that  the  walls  and  floor  of  the  basement  were  to  be  so  constructed 
as  to  keep  out  water  and  dampness  under  such  circumstances 
and  weather  conditions  as  might  have  been  reasonably  foresem 
and  anticipated,  and  if  the  walls  and  floor  of  the  basement  were 
so  constructed  (as  to  resist  the  ordinary  invasion  of  water  and 
dampness)  it  was  in  law  Vater-proof.'  " 

4.  Lease — ^water-proof  basement — unprecedented  flood. — Under 
the  facts  as  stated  in  8,  above,  held,  the  lessor  is  not  liable  for 
damages  resulting  from  water  coming  through  the  basement  win- 
dows, caused  by  the  unprecedented  overflow  of  the  waters  from 
a  neighboring  creek. 

Appeal  from  Boone  Circuit  Court;  Jno.  I.  Worth- 
ington,  Judge;  modified  and  affirmed. 

J.  Lloyd  Shouse  and  J.  Sam  Rowlcmd,  for  appellant. 

1.  The  court  erred  in  giving  the  fifth  instruction 
for  plaintiff.  Courts  should  not  invade  the  province  of 
the  jury  by  charging  as  to  matters  of  fact.  Const  Art- 
7,  §  23 ;  49  Ark.  439 ;  43  Id.  289 ;  45  Id.  165, 492 ;  53  Id.  381 ; 
55  Id.  108;  58  Id.  109;  26  Oh.  Ct.  Ct.  59. 

2.  The  court  erred  also  in  its  instruction  as  to 
the  measure  of  damages  by  flood-water. 

3.  The  verdict  is  excessive.  It  should  not,  at  least, 
be  more  than  $1,133.33. 

J.  M.  Shitm  and  Troy  Pace,  for  appellee;  B.  F. 
McMahon,  0.  W.  Hudgins  and  Karl  Oreenhaw,  of 
counsel. 

1.  It  was  not  error  to  give  instruction  No.  5  for 
plaintiff.  80  N.  Y.  312;  62  Id.  264;  88  Id.  650;  75  S.  W. 
330;  74  Id.  603;  23  Id.  393;  130  N.  W.  924. 

2.  There  is  no  error  in  the  other  instructions  given 
nor  refused.  See  16  R.  C.  L.,  §  171-2-9,  184,  465;  24  Id., 
n  1130-1;  169  S.W.  229. 
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3.  The  general  finding  for  plaintiflf  was  a  finding 
upon  all  the  issues  raised.  1  Ark.  465 ;  6  Id.  178 ;  15  Id. 
403;  169  S.  W.  229. 

4.  There  is  no  merit  in  appellants'  contention  for 
a  reduction  of  $33.33  1-3  per  month  on  rent.  The  verdict 
is  sustained  by  the  evidence. 

McCULLOCH,  C.  J.  Defendant,  Ozark  Grocer  Com- 
pany, was  engaged  in  the  wholesale  grocery  business  at 
Fayetteville,  Arkansas,  with  a  branch  house  at  Harrison, 
Arkansas,  and  on  July  15,  1913,  entered  into  a  written 
contract  with  plaintiflf  H.  A.  Crandall  for  the  rental  of 
a  storehouse  in  Harrison  to  be  constructed  by  plaintiff 
on  a  lot  which  he  then  owned.  The  contract  contained 
many  provisions  having  no  bearing  on  the  present  con- 
troversy. The  feature  of  the  contract  which  is  the  basis 
of  the  controversy  reads  as  follows : 

**The  walls  and  floor  of  said  basement  to  be  prop- 
erly water-proof  and  so  maintained  during  the  term  of 
this  lease  to  prevent  dampness  and  water  entering  or 
accumulating  therein." 

Other  provisions  of  the  contract  were  to  the  eflfect 
that  the  house  was  to  be  constructed  in  workmanlike  man- 
ner and  there  were  several  specifications  recited  in  the 
contract  for  the  method  of  constructing  the  house.  Among 
other  things,  it  was  provided  that  the  roof  should  be 
**of  good  material,  water-proof,  properly  laid  and  main- 
tained to  be  equipped  with  proper  metal  flashing  to  ex- 
tend over  the  roof  preventing  leak  along  side  walls  and 
shall  have  sufficient  guttering  and  down  spouts  to  carry 
all  water  from  the  building."  There  is  a  conflict  in  the 
testimony  as  to  whether  or  not  the  following  clause  ap- 
peared in  the  contract,  as  claimed  by  defendant : 

**That  in  the  event  basement  is  not  kept  free  of 
dampness,  and  water  accumulates  therein  so  as  to  pre- 
vent its  being  continuously  used  without  damage  to  goods 
placed  therein,  then  same  may  be  vacated  and  the  rental 
value  of  building  reduced  in  proportion  as  its  area  bears 
to  the  area  of  floor  space  of  entire  building,  main  floor, 
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and  basement,  and  its  use  be  held  for  the  party  of  the 
first  part." 

The  defendant  introduced  proof  to  show  that  the 
clause  just  quoted  was  attached  to  the  contract  on  a 
separate  slip  referred  to  as  **the  yellow  slip."  Plaintiff 
denied  that  this  clause  became  a  x>art  of  the  contract.  The 
house  was  finished  and  defendant  moved  into  it  in  Decem- 
ber, 1913,  but  finally  moved  out  before  the  expiration  of 
the  term  of  lease,  and  this  is  a  suit  to  recover  the  unpaid 
rent. 

At  the  time  of  the  trial  there  was  alleged  to  be  due 
rent  of  $100  per  month  for  17  months,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $1,200.  The 
defendant's  contention  was  that  the  roof  of  the  house  and 
the  basement  were  neither  constructed  in  accordance 
with  the  specifications  of  the  contract,  and  that  on  that 
account  defendant  was  compelled  to  move  out  of  the 
house,  it  being  contended  that  the  basement  in  partic- 
ular was  not  water-proof  and  was  not  suitable  for  the 
housing  of  merchandise  such  as  carried  in  stock  by  de- 
fendant. Defendant  filed  a  counter-claim  seeking  dam- 
ages in  the  sum  of  $6,348.15  on  account  of  merchandise 
alleged  to  have  been  ruined  by  water  and  dampness 
which  came  into  the  building  by  reason  of  the  alleged 
defects  in  construction.  The  testimony  was  conflicting 
upon  every  issue  presented,  but  it  is  admitted  that  in  the 
summer  of  1915  there  was  an  overflow  from  a  nearby 
creek  which  came  up  above  the  lower  line  of  the  windows 
of  the  basement  and  that  water  got  into  the  basement 
and  damaged  defendant's  goods. 

The  assignments  of  error  are  very  numerous,  and 
we  will  not  undertake  to  discuss  them  aU,  but  will  con- 
fine this  opinion  to  a  discussion  of  those  assignments 
which  are  deemed  material. 

The  first  one  of  importance  is  that  the  court  erred 
in  giving  the  fifth  instruction  at  plaintiff's  request,  which 
reads  as  follows : 
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**I  charge  you  that  the  term  *  water-proof '  is  a  rela- 
tive expression  and  that  it  is  to  be  construed  by  you  as 
meaning  that  the  walls  and  floor  of  the  basement  were  to 
be  so  constructed  as  to  keep  out  water  and  dampness  un- 
der such  circumstances  and  weather  conditions  as  might 
have  been  reasonably  foreseen  and  anticipated  and  if 
the  wall  and  floor  of  the  basement  were  so  constructed 
(as  to  resist  the  ordinary  invasion  of  water  and  damp- 
ness) it  was  in  law  *  water-proof.'  " 

(1-3)  We  are  of  the  opinion  that  the  instruction 
was  correct,  and  was  in  line  with  the  law  as  declared 
by  this  court  to  be  that  substantial  performance  of  a  con- 
tract is  suflScient  to  warrant  a  recovery.  Fitzgerald  v. 
LaPorte,  64  Ark.  34.  The  correctness  of  this  view  as  ap- 
plied to  the  contract  now  under  consideration  is  empha- 
sized by  the  clause  which  permits  the  lessee  to  withdraw 
from  the  basement  in  the  event  it  is  not  kept  free  from 
dampness  and  water.  This  shows  that  a  literal  perform- 
ance of  the  contract  was  not  intended,  but  merely  that 
the  construction  be  sufficient  to  protect  the  goods  of  the 
lessee  from  injury.  It  was  a  question  for  the  jury  to 
determine  whether  the  injury  resulted  from  causes  which 
might  have  been  anticipated  so  as  to  have  been  within 
the  terms  of  the  contract.  In  construing  the  language 
of  the  contract  it  is  to  be  presumed  that  the  parties  in- 
tended to  apply  it  to  conditions  to  be  reasonably  antici- 
pated. 

(4)  It  is  also  contended  that  the  court  erred  in 
giving  an  instruction  to  the  effect  that  plaintiff  was  not 
liable  for  damages  which  resulted  to  the  goods  of  de- 
fendant by  reason  of  flood-water  coming  through  the 
basement  windows,  **  provided  that  you  find  from  a  pre- 
ponderance of  the  testimony  that  the  flood  at  that  time 
was  an  unprecedented  one,  Jthat  the  waters  of  the  creek 
rose  higher  than  they  had  been  known  to  rise  before, 
and  that  plaintiff  had  placed  the  windows  at  such  height 
that  they  stood  above  high-water  mark  of  preceding 
floods,  and  that  plaintiff  had  not  been  guilty  of  negligence 
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in  the  construction  of  the  windows/'  We  think  the  in- 
struction was  correct,  for  under  the  contract  plaintiff 
was  not  guaranteeing  the  safety  of  the  goods  of  defend- 
ant, but  merely  undertook  to  construct  a  house  accord- 
ing to  the  specifications  set  forth  in  the  contract  so  as  to 
reasonably  provide  protection  for  the  goods.  Any  other 
view  of  the  matter  would  make  the  plaintiff  the  guarantor 
of  the  safety  of  defendant's  goods  during  the  occupancy 
of  the  house. 

It  is  very  earnestly  contended  that  the  undisputed 
evidence  shows  that  the  walls  of  the  basement  were  not 
water-proof  within  the  meaning  of  the  contract,  but  we 
are  of  the  opinion  that  there  was  evidence  legally  suffi- 
cient to  sustain  the  verdict.  While  it  appears  to  us  from 
the  testimony  that  the  basement  was  not  constructed  so 
as  to  be  ** water-proof"  within  the  meaning  of  the  con- 
tract, yet  there  is  testimony  from  which  the  jury  might 
have  drawn  the  conclusion  that  the  work  was  done  within 
the  terms  of  the  contract.  It  is  mainly  a  question  of  the 
proper  inferences  to  be  drawn  from  the  testimony  ad- 
duced in  the  case,  and  it  would  be  an  invasion  of  the 
province  of  the  jury  for  us  to  say  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict  on  that  issue. 

There  was  a  sharp  conflict  as  to  whether  the  **  yellow 
slip  clause"  in  the  contract  was  incorporated  in  it,  but  it 
seems  from  the  amount  of  the  verdict  that  the  jury  found 
that  it  was  a  part  of  the  contract  and  that  a  deduction 
from  the  rent  was  allowed  to  defendant  on  that  account. 
It  is  undisputed  that  the  rent  was  unpaid  for  seventeen 
months,  but  the  jury  only  allowed  $1,200,  which  is  ap- 
proximately the  amount  that  should  have  been  allowed 
with  proper  deductions  under  the  ** yellow  slip  clause." 
The  jury  failed  to  allow  any  damages  to  defendant  for 
injury  to  his  goods,  but  the  evidence  is  sufficient  to  sus- 
tain the  verdict  in  that  respect.  Counsel  for  appellant 
demonstrate,  however,  that  the  verdict  was  not  accurate 
in  allowing  $1,200  for  the  rent  during  the  period  after 
defendant  removed  from  the  house  after  deducting  the 
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proportionate  amount  of  the  rent  of  the  basement  They 
show  that  the  verdict  should  have  been  only  for  $1,133.33. 
We  think  counsel  are  correct  in  that  respect,  and  that  the 
verdict  should  be  reduced  to  that  sum. 

The  judgment  will,  therefore,  be  modified  so  as  to 
reduce  the  sum  recovered  to  $1,133.33,  as  of  the  date  of 
judgment  below,  and  as  so  modified,  the  judgment  is  af- 
firmed. 


E^EiBSEY  V.  State. 
Opinion  delivered  December  17,  1917. 

1.  Homicide— PROVOCATIVE  words— reduction  of  degree  of  homi- 
CIDB. — Mere  words,  however  abusive  or  insulting,  can  not  reduce 
the  degree  of  homicide  from  murder  to  manslaughter. 

2.  Homicide — ^provocative  words — proof  of,  for  what  purpose. — 
In  a  prosecution  for  homicide,  evidence  of  abusive  and  insulting 
words,  spoken  by  deceased  to  defendant,  may  be  admitted  for  con- 
sideration as  mitigation  of  the  crime  in  assessing  the  punishment; 
but  where  such  evidence  was  excluded,  no  error  was  committed 
where  the  jury  assessed  the  lowest  punishment  for  the  crime  of 
which  defendant  was  convicted. 

8.  Appeal  and  error—obviously  ambiguous  instruction.— Appel- 
lant should  object  specifically  to  an  instruction  which  is  obviously 
ambiguous. 

Appeal  from  Yell  Circuit  Court,  Danville  District; 
A.  B.  Priddy,  Judge ;  affirmed. 

John  B.  Crownover  and  Wilson  <&  Chambers,  for  ap- 
pellant. 

1.  It  was  error  to  refuse  a  continuance.  103  Ark. 
352;  102  Id.  513;  100  Id.  132,  301;  99  Id.  395;  lb.  547;  71 
Id.  180. 

2.  It  was  error  to  permit  witnesses  to  testify  as 
to  the  remarks  made  by  deceased  as  to  defendants'  fam- 
ily, which  were  communicated  to  defendant.  This  evi- 
dence was  competent  to  show  passion  and  provocation. 
5  S.  W.  231;  10  Id.  387;  10  Am.  St.  289;  12  S.  W.  870;  75 
Id.  790;  51  Id.  912;  63  Id.  643;  28  Tex.  App.  216. 
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3.  The  argument  of  the  prosecuting  attorney  was 
improper  and  prejudicial.  74  Ark.  256;  Ih.  489;  88  Id.  62; 
96 /d.  547;  72  M  138. 

4.  There  was  error  in  the  instruction  as  to  threats. 
The  instruction  was  properly  objected  to.  65  Ark.  525. 
See  also  29  Id.  248;  28  Pac.  28;  76  Mo.  361;  17  Tex.  App. 
50;34N.  E.  730. 

5.  The  physical  facts  show  a  clean  case  of  self-de- 
fense. The  danger  was  urgent  and  pressing  and  the 
killing  was  necessary.  59  Ark.  132;  109  Id.  510;  85  Id. 
48;  80  Id.  87;  91  Id.  570,  and  others  cited.  The  errors 
of  the  court  were  prejudicial  and  the  verdict  is  against 
the  evidence. 

John  D.  Arhuckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  continuance  was  properly  refused.  No 
abuse  of  discretion  was  shown  and  Cagle's  testimony 
was  cumulative  merely.  130  Ark.  245;  75  Ark.  350;  79 
M594;100W.  149,  etc. 

2.  The  testimony  as  to  threats  was  properly  ex- 
cluded. 126  Ark.  300;  121  Id.  269.  Proper  objections 
were  not  made,  nor  exceptions  saved.  95  Ark.  65;  130 
Ark.  365. 

3.  The  improper  remarks  are  not  set  out  in  the  bill 
of  exceptions.    126  Ark.  300. 

4.  The  rulings  of  the  trial  court  are  presumed  to 
be  correct.  96  Ark.  627;  84  Id.  342.  No  errors  nor 
prejudice  are  shown.    130  Ark.  365. 

McCULLOCH,  C.  J.  Appellant  was  indicted  for  the 
crime  of  murder,  and  on  the  trial  of  the  case  he  was  con- 
victed of  murder  in  the  second  degree  and  his  punish- 
ment was  assessed  at  confinement  in  the  penitentiary 
for  a  term  of  five  years.  The  killing  was  admitted,  but 
appellant  attempted  to  justify  it  by  showing  that  he 
acted  in  necessary  self-defense.  The  killing  occurred 
out  in  a  field  where  deceased  was  at  work  and  there  were 
no  eyewitness  except  the  parties  to  the  killing  and  ap- 
pellant's son,  who  is  a  mere  lad.    Appellant  testified  that 
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he  fired  the  shot  at  Poplin  just  as  the  latter  was  in  the 
act  of  throwing  a  hammer  at  him,  and  in  this  statement 
he  was  corroborated  by  the  testimony  of  the  boy.  Cir- 
cumstances proved  by  the  State  tended  to  show  that  ap- 
pellant was  not  in  danger  of  bodily  harm  at  the  time  of 
the  killing  and  that  the  homicide  was  not  justified.  The 
State  also  introduced  proof  to  the  effect  that  appellant 
had  stated  to  parties  shortly  before  the  killing  tiiat  he 
was  going  to  kill  Poplin. 

The  trouble  arose  between  the  two  men  over  a  re- 
port that  Poplin  had  made  remarks  derogatory  to  the 
character  of  appellant's  daughter  which  appellant  re- 
sented. One  of  the  State's  witnesses  testified  that  ap- 
pellant said  on  the  morning  of  the  killing  that  **  Poplin 
is  going  to  chew  the  rag  this  morning,  or  I  am  going  to 
kill  him."  The  witness  stated  that  when  appellant  made 
the  remark  he  appeared  to  be  angry  and  had  his  right 
hand  under  the  bib  of  his  overalls.  Mrs.  Poplin,  wife  of 
deceased,  testified  that  appellant  passed  her  house  going 
towards  the  field  where  her  husband  was  at  work  and 
that  in  about  five  minutes  after  he  passed  she  heard  a 
shot  fired  in  that  direction,  and  immediately  after  the 
shot  heard  the  appellant  in  a  loud  voice  exclaim  ^'God 
damn  your  heart.'*  Only  one  shot  was  fired,  which  proved 
fatal,  and  appellant  at  once  left  the  scene  and  went  to 
his  house  and  rode  away  to  find  an  officer  to  surrender 
himself. 

The  first  assignment  of  error  argued  in  the  brief 
is  that  the  court  erred  in  refusing  to  grant  a  continuance 
of  the  cause  to  enable  appellant  to  procure  the  testimony 
of  three  absent  witnesses,  Jones,  Arnold  and  Cagle.  It 
was  stated  in  the  motion  that  the  witnesses,  if  present, 
would  testify  that  on  the  Sunday  before  the  killing,  which 
occurred  on  Monday,  deceased,  in  the  presence  of  the 
witnesses,  made  threats  to  kill  appellant  and  that  on 
Sunday  night  Oagle,  one  of  the  witnesses,  communicated 
those  threats  to  appellant.  The  motion  for  continuance 
was  filed  on  the  day  that  the  case  was  called  for  trial, 
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Augast  31, 1917.  The  court  refused  to  continue  the  cause 
for  the  term,  but  postponed  the  trial  until  September  4, 
at  which  time  two  of  the  witnesses,  Jones  and  Arnold 
were  present,  and  the  court  overruled  the  motion  and  or- 
dered that  the  trial  proceed.  Appellant  proved  by  sev- 
eral witnesses  that  the  alleged  threats  were  made  by  de- 
ceased on  Sunday,  and  one  of  the  witnesses  testified  that 
he  was  present  Sunday  night  and  heard  Cagle,  the  absent 
witness,  communicate  the  threats  of  deceased  to  appel- 
lant. The  testimony  of  Cagle  would  have  been  cumula- 
tive, and  we  can  not  say  that  the  court  abused  its  discre- 
tion in  refusing  to  further  postpone  the  trial  in  order 
to  procure  the  attendance  of  that  witness. 

(1-2)  It  is  next  contended  that  the  court  erred  in 
refusing  to  admit  testimony  to  the  effect  that  the 
night  before  the  killing  deceased  made  statements  to 
other  parties  reflecting  upon  the  chastity  of  appellant's 
fifteen-year-old  daughter,  and  that  these  remarks  were 
communicated  to  appellant.  It  appears  from  the  testi- 
mony that  similar  remarks  said  to  have  been  previously 
made  by  deceased  were  communicated  to  api>ellant  and 
that  the  deceased  and  appellant  met  and  talked  about  it 
before  the  last  remarks  were  "said  to  have  been  made. 
Appellant  testified  that  he  heard  of  the  remarks  of  de- 
ceased and  approached  him  on  the  subject  about  three 
weeks  prior  to  the  killing,  and  that  they  talked  about  it, 
and  that  when  he  rode  up  where  deceased  was  working  in 
his  field  he  introduced  the  subject  again  by  stating  to  de- 
ceased that  Cagle  had  said  that  he  (Cagle)  had  not  said 
what  deceased  had  told  that  he  had  said.  A  quarrel  then 
ensued  between  the  men  as  to  what  Cagle  had  said,  and, 
according  to  the  testimony  of  appellant,  deceased  at- 
tempted to  throw  a  hammer  at  him,  and  he  fired  the  fatal 
shot.  It  is  contended  that  the  testimony  concerning  the 
statements  of  deceased  about  appellant's  daughter  was 
competent  to  show  provocation  sufficient  to  reduce  the 
degree  of  the  crime  from  murder  to  manslaughter.  It  is 
the  doctrine  of  this  court,  and  well  settled  by  the  weight 
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of  authority,  that  mere  words,  however  abusive  or  in- 
sulting, can  not  reduce  the  degree  of  homicide  from  mur- 
der to  manslaughter.  Vance  v.  State,  70  Art  272 ;  Petty 
V.  State,  76  Ark.  515;  Clardy  v.  State,  96  Ark.  52.  They 
may  be  admitted  for  consideration  as  mitigation  of  the 
crime  in  assessing  the  punishment  {Petty  v.  State, 
supra)  J  but  there  was  no  prejudice  in  refusing  to  permit 
the  testimony  to  be  considered  for  that  purpose,  inas- 
much as  the  jury  assessed  the  lowest  punishment  for  the 
crime  of  which  appellant  was  convicted. 

(3)  The  assignment  of  error  with  reference  to  im- 
proper argument  of  the  prosecuting  attorney  is  not  su])- 
ported  by  the  record  in  the  case,  which  fails  to  set  out 
the  argument  or  to  show  any  exception.  Counsel  argue 
that  one  of  the  instructions  given  by  the  court  was  erro- 
neous in  telling  the  jury,  in  substance,  that  the  communi- 
cation to  appellant  of  threats  said  to  have  been  made  by 
the  deceased  could  not  be  considered  unless  it  was  found 
from  the  evidence  that  deceased  had  in  fact  made  the 
threats.  The  language  of  the  instruction  as  it  appears  in 
the  record  is  very  ambiguous,  and  it  is  evident  that  a  mis- 
take has  been  made  in  copying  that  part  of  the  instruc- 
tions of  the  court.  It  is  not  clear  from,  the  language  used 
that  the  court  meant  to  convey  to  the  jury  the  idea  that 
they  could  not  consider  the  communication  of  threats  un- 
less the  threats  were  in  fact  made  as  related  by  the  wit- 
nesses, and  we  think  the  condition  of  the  record  is  such 
that  a  specific  objection  ought  to  have  been  made  to  this 
instruction,  so  that  the  court  could  clear  up  the  ambiguity 
in  the  language  used,  if  indeed  the  record  correctly  dis- 
closes what  the  court  said.  There  is  a  manifest  omis- 
sion in  the  instruction  which  might  be  explained  if  the 
instruction  had  been  properly  copied  into  the  record. 

Judgment  affirmed. 
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FuiiBRiGHT  V.  Morton,  Sheriff. 
Opinion  delivered  December  17,  1917. 

1.  Appeal  and  ebbob— decree  in  chancery— personal  judgment. — 
A  decree  in  chancery  recited  that:  "It  is  *  *  *  adjudged  and 
decreed  that  the  said  M.  Banking  Co.  do  have  and  recover  of 
and  from  the  said  W.  L.  Stuckey,  the  sum  of  $7,876.64,  interest 
and  all  its  costs  in  this  action,  and  that  if  the  judgment,  inter- 
est and  costs  be  not  paid  and  fully  discharged  within  ten  dajra 
from  its  date  *  *  *."  Held,  the  decree  was  intended  as  a  per- 
sonal judgment  against  Stuckey,  and  a  final  decree  for  the  re- 
covery of  the  amount  named. 

2.  Execution  sales — statute  of  frauds — return  of  selung  offi- 
cer.— The  return  of  the  selling  officer  is  a  sufficient  memorandum 
of  sale  to  take  an  execution  sale  out  of  the  operation  of  the  stat- 
ute of  frauds. 

8.  Execution  sales — failure  of  purchaser  to  compuste  the  pur- 
chase— remedy  of  selling  officer. — The  statutory  remedy 
against  a  purchaser  at  an  execution  sale  who  refuses  to  comply 
with  his  bid  (Kirby*8  Digest,  §  3288),  does  not  supersede  the 
common  law  remedy  which  a  selling  officer  had  of  maintaining 
an  action  against  the  purchaser  for  the  full  amount  of  his  bid. 

4.  Execution  sales — caveat  emptor — ^representations  of  lien 
HOLDER. — The  rule  of  caveat  emptor  applies  to  execution  sales. 

5.  Execution  sales — ^representation  of  lien  holder. — ^The  T.  Co. 
having  a  lien  upon  certain  property,  caused  the  same  to  be  sold 
on  execution,  alleging  its  lien  to  be  superior  to  any  other;  this 
was  not  true;  and  hsld,  the  purchaser  at  the  execution  sale  could 
not  repudiate  the  sale  upon  that  ground. 

6.  Execution  sales — credit — rate  of  interest. — Under  Kirby's  Di- 
gest, f  8281,  where  a  credit  is  allowed  on  an  execution  sale,  inter- 
est at  the  rate  of  6  per  cent,  only  can  be  charged  on  the  deferred 
payment;  but  the  sale  is  not  avoided  where  the  selling  officer  un- 
dertook to  charge  8  per  cent,  interest,  where  the  purchaser  did  not 
base  his  refusal  to  complete  the  purchase  on  that  ground. 

Appeal  from  Washington  Circuit  Court;  J.  8. 
Maples,  Judge;  aflSrmed. 

0.  P.  McDonald  and  B.  R.  Davidson,  for  appellant. 

1.  There  was  no  personal  decree  against  Stuckey 
and  hence  the  ven  ex  was  irregular  and  there  was  no 
sale.  A  personal  judgment  was  withheld  until  after  the 
sale  of  the  pledged  stock.     The  decree  should  be  con- 
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strued  so  as  to  give  effect  to  all  of  its  language,  accord- 
ing to  its  plain  obvious  and  common  sense.  9  Ark.  270 ; 
24  Id.  286;  Goolshy  v.  Ftdbright,  ms.  op. ;  46  Iowa  49;  24 
S.  E.  114;4Munf.  262. 

2.  The  sale  was  never  perfected.  The  law  was  not 
complied  with.  The  sale  should  have  been  for  cash.  Kir- 
by's  Digest,  §  §  3281,  3279. 

The  oflScer  demanded  a  note  with  8  per  cent,  inter- 
est. The  legal  rate  is  6  per  cent.  No  certificate  of  pur- 
chase was  issued  or  tendered.  There  was  no  sale.  15 
Art  611-615. 

3.  The  statute  is  highly  penal  and  the  sheriff  must 
strictly  comply  with  the  law.  The  property  should  have 
been  re-offered  for  sale.  14  Ark.  120-121;  Kirby's  Di- 
gest, §  3283.  The  word  **may''  is  mandatory.  Free- 
man on  Ex.,  §  301 ;  15  Ark.  611 ;  14  Id.  1, 114-120 ;  4  Wall. 
435;  113  Fed.  232;  67  N.  C.  261;  92  Ind.  514;  7  Ga.  167; 
78  Ala.  258;  20  Pac.  629;  85  Ark.  232;  77  Id.  417;  etc. 

A  statute  is  never  to  be  regarded  as  directory  merely 
when  the  act  required,  or  the  omission  works  injury  or 
advantage  to  any  one  affected  by  it.  4  M.  Law  213;  5 
Mich.  151;  19  Barb.  558;  Black  on  Tax  Titles  305-311; 
30  Ark.  612;  19  Wall.  238;  22  Id.  98;  90  Fed.  622. 

4.  The  sale  was  within  the  statute  of  frauds.  Kir- 
by's  Digest,  §  3279;  20  Cyc.  235. 

5.  There  never  was  a  sale.  15  Ark.  615;  14  Id. 
20;  21  Id.  231;  41  Am.  Dec.  47. 

6.  It  was  error  to  refuse  to  permit  appellant  to 
prove  that  the  agents  of  McHroy  Banking  Co.  instructed 
the  sheriff  to  make  sale  under  the  execution  as  a  lien 
superior  to  all  others.    61  Ark.  66-70;  32  Id.  321. 

H.  L.  Pearson,  for  appellee. 

1.  There  was  a  personal  judgment  against  Stuckey. 
128  Ark.  76. 

2.  This  suit  was  not  brought  under  the  statute  but 
undef  our  common  law  remedy.  The  word  **may'*  is 
not  mandatory  but  permissive.  The  statutory  remedy 
is  not  exclusive.    30  Ark.  32 ;  101  Pac.  425 ;  79  S.  W.  132 ; 
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122  N.  Y.  1037;  35  Am.  Dec.  575;  7  A.  &  E.  Ann.  Gas. 
1069;  25  A.  &  E.  Enc.  L.  (2  Ed.)  840-772;  Lewis  Suther- 
land Stat.  Const.  (2  Ed.),  VoL  2,  p.  720,  363;  35  Am.  Deo. 
575;  17  Cyc.  1259;  11  Am.  Dec  691;  65  Am.  St  339;  17 
Cyc.  1259;  9  Pac.  613;  11  Minn.  200;  etc.  A  purchaser 
can  not  withdraw  his  bid  after  the  officer  has  accepted 
it.  Freeman  on  Ex.,  §  300;  22  Am.  Dec  322;  43  Id.  528; 
49  Iowa  296. 

3.  The  case  does  not  fall  within  the  statute  of 
frauds.  21  Ark.  231;  15  Id.  615;  25  A.  &  E.  Enc  L.  (2 
Ed.)  838.  The  statute  does  not  apply  to  judicial  or 
execution  sales.  26  Am.  Dec.  254.  But  the  return  of  the 
sheriff  satisfies  the  statute.  11  Paige  231;  43  Am.  Dec 
528;  22  Id.  322;  Freeman  on  Ex.,  §  299;  25  A.  &  E.  Enc 
Law,  (2  Ed.)  774,  note  9;  14  Ark.  20;  15  Id.  615;  21  Id. 
231;  5  Yerger  63;  26  Am.  Dec  254;  126  Pac  66;  98  N.  EL 
380.  See  also,  64  Am.  St.  725 ;  64  Id.  725 ;  46  So.  769 ;  126 
Ga.  274. 

4.  The  doctrine  of  caveat  emptor  applies  to  execu- 
tion sales.  Freeman  on  Ex.,  §  355 ;  25  Am.  &  E.  Enc  L. 
843,  note  6 ;  17  Cyc  1262-3 ;  31  Ark.  258 ;  10  Id.  211 ;  30  Id. 
249;  31  Id.  252;  53  Ark.  137;  31  Id.  108;  54  Id.  457;  226 
Pa.  552 ;  8  Ala.  153 ;  131  Cal.  681 ;  25  Am.  St.  758 ;  etc 

5.  Mere  irregularities  do  not  vitiate  a  sale.  10 
Ark.  541;  12  Id.  421;  19  Id.  297;  34  Id.  399;  17  Cyc  1265, 
note  22.  Demanding  8  per  cent,  interest  was  immaterial. 
It  was  a  mistake.  But  appellant  did  not  refuse  on  this 
ground.  He  should  have  tendered  his  bid  with  6  per  cent, 
interest. 

6.  No  error  in  excluding  the  testimony  that  the 
McDroy  lien  was  superior  to  all  others.  115  Ota.  53; 
Freeman  on  Ex.,  §  310;  17  Cyc  1282^;  14  Ark.  9. 

Mcculloch,  C.  J.  (l)  The  Arkansas  National 
Bank,  a  banking  corporation  engaged  in  business  at  Fay- 
etteville,  Arkansas,  appellant  Fulbright  being  president 
and  managing  officer,  sued  W.  L.  Stuckey  in  the  chancery 
court  of  Washington  County,  and  a  decree  was  rendered 
in  its  favor  against  Stuckey  for  recovery  of  a  debt  due 
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on  contract.  The  McHroy  Banking  Company,  another 
banking  corporation,  was  made  party  defendant  in  the 
action  for  the  purpose  of  compelling  the  latter  to  fore- 
close its  lien  on  certain  property  pledged  by  Stuckey  so 
that  the  surplus  proceeds  could  be  applied  on  the  debt 
due  from  Stuckey  to  the  Arkansas  National  Bank.  Cer- 
tain credits  were  allowed  to  Stuckey  over  the  objec- 
tions of  the  bank,  and  the  decree  in  the  bank's  favor 
was  for  the  balance  of  the  debt  after  allowing  those  cred- 
its. Both  of  the  parties,  Stuckey  and  the  Arkansas  Na- 
tional Bank,  appealed  to  this  court  and  the  decree  was 
reversed  on  the  appeal  of  the  bank  and  the  cause  was 
remanded  with  directions  to  the  chancery  court  to  enter 
a  decree  in  favor  of  the  bank  for  an  amount  in  excess 
of  the  amount  of  the  original  decree  of  that  court.  Ark- 
ansas  National  Bank  v.  Stuckey,  121  Ark.  302.  After  the 
rendition  of  the  first  decree  in  the  chancery  court,  and 
while  the  case  was  pending  here  on  appeal,  the  chancery 
court  rendered  a  decree  in  favor  of  Mcllroy  Banking 
Company  against  Stuckey  for  the  recovery  of  the  amount 
of  its  debt  and  for  foreclosure  of  the  lien  on  Stuckey 's 
property.  The  pledged  property  was  sold  in  accordance 
with  the  decree  and  the  amount  of  proceeds  was  credited, 
leaving  a  balance  of  $2,498.82  due  Mcllroy  Banking 
Company  on  the  personal  decree  in  its  favor  against 
Stuckey.  On  the  remand  of  the  original  cause  to  the 
chancery  court  the  Arkansas  National  Bank  insisted  that 
the  decree  rendered  in  its  favor  in  accordance  with  the 
directions  of  this  court  should  be  declared  to  be  prior 
in  point  of  time  and  superior  to  the  decree  in  favor  of 
Mcllroy  Banking  Company  as  a  lien  on  Stuckey  *s  unin- 
cumbered property,  but  the  court  decided  to  the  contrary 
and  the  Arkansas  National  Bank  again  appealed  to  this 
court,  where  it  was  decided  that  the  prior  lien  of  the  first 
decree  was  not  displaced  by  the  remand  of  the  cause  with 
directions  to  enter  another  decree  for  the  amount  due. 
128  Ark.  76.  While  the  second  appeal  was  pend'mg 
in  this  court,  Mcllroy  Banking  Company  sued  out  an 
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execution  on  the  decree  against  Stuckey  for  the  balance 
due  after  crediting  the  proceeds  of  the  pledged  property 
and  the  sheriff  levied  the  execution  on  a  piece  of  real  es- 
tate owned  by  Stuckey  in  the  City  of  Fayetteville  and  sold 
the  same  on  execution  at  public  outcry  to  appellant,  who 
was  the  highest  bidder.  The  sum  of  $1,800  was  the  price 
bid  by  appellant. 

After  the  property  was  knocked  oflf  to  appellant 
by  the  selling  oflScer  he  agreed  to  execute  the  next  day 
a  note  for  the  purchase  price  in  accordance  with  the 
terms  of  the  sale,  but  when  requested  by  the  sheriff  to 
do  so  the  next  day,  he  declined.  Appellant  based  his  re- 
fusal to  make  good  his  bid  on  the  ground  that  he  had 
made  the  bid  upon  faith  of  representations  of  an  agent 
of  the  McHroy  Banking  Company  that  the  execution  lien 
of  that  bank  was  a  superior  one  and  that  he  had  since 
been  advised  that  the  lien  of  the  Arkansas  National  Bank 
under  its  decree  against  Stuckey  was  superior.  Appel- 
lee as  sheriff  tendered  a  certificate  of  purchase  which  was 
refused  by  appellant  and  at  the  expiration  of  the  statu- 
tory term  of  credit  allowed  on  such  sales,  appellee  sued  to 
recover  the  amount  of  the  bid.  Appellant  defended  in  the 
court  below  on  the  ground  stated  above  for  his  refusal  to 
make  good  his  bid,  and  also  on  the  ground  that  the  sheriff 
could  not  maintain  an  action  on  the  bid  without  reselling 
the  property  in  accordance  with  the  statute,  which  pro- 
vides that  when  a  bidder  at  an  execution  sale  **  shall  re- 
fuse to  pay  the  amount  bid  for  any  property  struck  off 
to  him  the  officer  making  the  sale  may  again  sell  such 
property  to  the  highest  bidder,  and  if  any  loss  shall  be 
occasioned  thereby,  the  officer  may  recover  such  loss  by 
motion  before  any  court  or  justice  of  the  peace.**  Bar- 
by 's  Digest,  ^  3283.  Appellant  also  contended  that  the 
decree  in  favor  of  McHroy  Banking  Company  was  not 
for  a  personal  recovery  against  Stuckey,  but  only  con- 
stituted an  ascertainment  of  the  amount  due  for  enforc- 
ing a  lien  on  the  pledged  property.  There  was  a  trial  be- 
fore a  jury,  but  upon  the  evidence  adduced  the  trial  oourt 
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directed  a  verdict  against  appellant  and  an  appeal  has 
been  prosecuted  from  the  judgment  rendered.  The  de- 
cree upon  which  the  execution  was  issued  reads  as  fol- 
lows, (omitting  caption  and  formal  recitals) : 

**It  is  therefore,  by  the  court  ordered,  adjudged 
and  decreed  that  the  said  McDroy  Banking  Company  do 
have  and  recover  of  and  from  the  said  W.  L.  Stuckey, 
the  sum  of  $7,375.64,  interest  and  all  its  costs  in  this  ac- 
tion, and  that  if  the  judgment,  interest  and  costs  be  not 
paid  and  fully  discharged  within  ten  days  from  its  date, 
the  commissioner  of  this  court  is  hereby  ordered  and 
directed  to  proceed  to  sell  for  cash  at  public  sale  at  the 
west  front  door  of  the  courthouse  in  the  City  of  Fayette- 
ville,  Washington  County,  Arkansas,  after  advertising 
said  sale  for  four  weeks  in  a  newspaper  published  in 
Washington  County,  Arkansas,  all  of  said  stock  in  the 
said  White  Lime  Company  so  pledged  and  delivered  by 
the  said  W.  L.  Stuckey  to  the  said  McHroy  Banking  Com- 
pany and  if  said  stock  should  not  sell  for  a  sum  sufficient 
to  pay  said  judgment  in  favor  of  the  said  McDroy  Bank- 
ing Company,  that  the  said  Mcllroy  Banking  Company 
have  personal  judgment  against  the  said  W.  L.  Stuckey 
for  the  satisfaction  thereof,  and  if  said  stock  should  sell 
for  a  sum  in  excess  of  the  judgment  herein  rendered  in 
favor  of  the  said  Mcllroy  Banking  Company,  interest 
and  cost,  then  the  clerk  of  this  court  is  ordered  to  hold 
the  excess  subject  to  the  further  orders  of  this  court/ ^ 

It  is  contended  that  this  did  not  constitute  a  personal 
decree  against  Stuckey,  but  merely  ascertained  the 
amount  due  and  directed  a  sale  of  pledged  property  for 
the  purpose  of  crediting  the  proceeds  on  the  amount  due 
and  reserved  for  future  action  the  question  of  render- 
ing a  i>ersonal  decree.  This  seems  to  us  a  strained  con- 
struction of  the  language  of  the  decree,  which  was  ob- 
viously intended  as  a  personal  one  against  Stuckey  for 
the  recovery  of  the  amount  due,  with  instructions  to  sell 
the  pledged  property  and  credit  the  proceeds.  It  is  in 
the  customary  form  in  which  such  decrees  are  rendered 
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and  we  entertain  no  doubt  that  the  proper  interpretation 
of  the  language  used  is  to  treat  it  as  a  final  decree  for  the 
recovery  of  the  amount  named. 

(2-3)  The  main  question  of  law  involved  in  the 
case  is  whether  or  not  the  statutory  remedy  against  a 
purchaser  at  an  execution  sale  who  refuses  to  comply 
with  his  bid  is  the  exclusive  remedy  at  law  and  completely 
supersedes  the  conmion-law  remedy  which  a  selling  of- 
ficer had  of  maintaining  an  action  against  the  purchaser 
for  the  full  amount  of  his  bid.  It  seems  to  have  been  well 
settled  at  conmion  law  that  a  selling  officer  could  maintain 
an  action  against  the  purchaser  for  the  amount  of  the  bid 
upon  the  latter 's  refusal  to  comply  with  the  terms  of 
the  sale.  Murfree  on  Sheriffs,  §  897;  25  Am.  &  Eng. 
Enc.  of  Law,  p.  838 ;  17  Cyc,  p.  1259 ;  Freeman  on  Execu- 
tions, §  313 ;  Armstrong  v.  Vroman,  11  Minn.  220 ;  Friedly 
V.  Scheetz  (Pa.),  11  Am.  Dec.  691. 

It  is  insisted  that  the  word  **may''  in  the  statute 
should  be  construed  to  mean  ^' shall''  so  as  to  render  Uie 
statute  mandatory  and  make  it  exclusive  of  all  other 
remedies  against  a  delinquent  bidder.  Such  a  construc- 
tion of  the  word  used  is  often  employed  by  courts  so  as 
to  carry  out  the  obvious  meaning  of  the  law-makers,  but 
that  construction  is  usually  adopted  in  cases  where  a  new 
right,  as  well  as  a  remedy,  is  created.  2  Lewis'  Suther- 
land Statutory  Construction,  ^  720.  The  learned  author 
just  referred  to  states  the  rule  as  follows: 

**  Where  a  new  remedy  is  given  by  statute  and  there 
are  no  negative  words  or  other  provisions  making  it  ex- 
clusive, it  will  be  deemed  to  be  cumulative  only  and  not 
to  take  away  prior  remedies.'' 

The  statute  under  consideration  merely  confers  a 
new  remedy,  but  does  not  create  the  right  to  compel  the 
purchaser  to  comply  with  his  bid,  for  that  right  existed 
independently  of  the  statute,  and  we^  think  that  it  still 
exists  in  its  original  form.  The  statutory  remedy  is 
cumulative.  Dawson  v.  Miller,  Admr.,  20  Tex.  171,  70 
Am.  Dec.  380. 
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Counsel  for  appellant  insist  that  the  contrary  role 
with  reference  to  the  construction  of  this  statute  has  been 
adopted  by  this  court  in  the  following  cases :  State,  y^e 
Jones,  etc.,  v.  Borden,  15  Ark.  611 ;  Newton  v.  The  8t(Ue 
Bcmk,  14  Ark.  9;  State  v.  La/wson,  Sheriff,  14  Ark.  114. 
We  do  not  construe  those  decisions  as  holding  that  the 
statute  in  question  is  exclusive  of  the  conunon-law  rem- 
edy, for  the  effect  of  the  court's  decisions  in  those  cases 
was  merely  to  hold  that  the  selling  oflScer  was  not  respon- 
sible for  the  amount  of  the  bid  unless  it  was  paid,  as  the 
statute  prescribed  another  remedy  which  he  had  a  right  to 
adopt. 

The  statute  of  frauds  is  pleaded  in  this  case,  but  it 
has  been  very  generally  held,  as  shown  by  the  cases  cited 
on  the  brief  of  appellee,  that  the  return  of  the  selling  of- 
ficer is  sufficient  memorandum  of  the  sale  to  take  the 
transaction  out  of  the  operation  of  the  statute  of  frauds. 

(4-5)  The  next  contention  of  appellant  is  that  the 
court  erred  in  refusing  to  permit  him  to  prove  at  the 
trial  that  the  agents  of  McDroy  Banking  Company  in-' 
structed  the  sheriff  to  make  the  sale  under  the  execution 
as  a  lien  superior  to  all  others,  and  that  the  sale  was  in 
fact  made  under  the  claim  on  the  part  of  the  agents  of 
McDroy  Banking  Company  that  the  execution  in  favor 
of  that  bank  constituted  a  sui>erior  lien.  It  is  argued 
that  since  this  court  has  held  that  the  lien  of  the  Ark- 
ansas National  Bank  under  its  original  decree  was  not 
displaced  by  the  remand  ordered  by  this  court  that  the 
assertion  of  superiority  of  lien  by  the  McHroy  Banking 
Company  constituted  either  a  fraud  upon  appellant  as 
a  bidder  or  that  it  constituted  a  mistake  under  which 
appellant  labored  when  he  made  the  bid,  which  justi- 
fied him  in  withdrawing  his  bid  upon  diBcovering  the 
error.  This  argument  is  unsound  for  the  reason  that 
the  rule  of  caveat  emptor  applies  to  execution  sales  and 
the  mere  assertion  of  superiority  of  liens  by  the  agents 
of  the  Mcllroy  Banking  Company  constituted  neither  a 
misrepresentation  of  fact  nor  such  a  mutual  mistake  of 
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fact  as  would  afford  relief  to  appellant  from  the  bid. 
No  contractual  rights  arose  between  appellant  and  the 
Mcllroy  Banking  Company  for  they  dealt  at  arms  length 
as  adversaries  in  the  assertion  of  superior  liens  against 
the  property  of  Stuckey.  If  both  parties  to  the  contro- 
versy asserted  their  respective  claims  in  good  faith  and 
appellant  purchased  the  property  under  the  belief  that 
as  a  matter  of  law  the  lien. of  the  Mcllroy  Banking  Com- 
pany was  superior,  yet  the  mutual  mistake  as  to  the  law 
on  the  subject  can  not,  under  the  circumstances  of  this 
case,  be  treated  as  such  a  mistake  of  fact  as  will  relieve 
appellant  from  his  obligation.  There  was,  in  other  words, 
no  mistake  of  fact,  but  merely  a  mistake  of  law,  in  the 
view  of  the  matter  most  favorable  to  appellant.  The 
offered  evidence  was  therefore,  immaterial,  and  the 
court  was  correct  in  excluding  it. 

(6)  The  remaining  contention  is  that  the  sheriff 
can  not  maintain  the  action  because  the  form  of  note  or 
bond  presented  to  appellant  to  sign  in  furtherance  of 
his  bid  specified  interest  at  eight  per  centum  per  annum. 
The  statute  (Kirby's  Digest,  §  3281),  provides  that  sales 
under  execution  shall  be  on  credit  of  three  months,  and 
that  the  purchaser  must  give  bond  with  security  **for 
the  payment  of  the  sale  money,  bearing  interest  from 
date.'^  This  means  the  legal  rate  of  interest,  or  six  per 
centum  per  annum,  and  the  sheriff  had  no  right  to  de- 
mand a  note  bearing  interest  at  the  rate  of  eight  per 
centum.  Appellant  did  not,  however,  base  his  refusal 
to  sign  the  note  upon  that  ground,  and  there  is  no  indi- 
cation that  the  sheriff  intended  to  violate  the  statute,  but 
the  inclusion  of  interest  at  the  rate  of  eight  per  centum 
was  a  mistake  which  did  not  avoid  the  sale,  nor  prevent 
the  sheriff  from  enforcing  the  remedy  to  compel  appel- 
lant to  comply  with  his  bid. 

The  judgment  is  correct  upon  the  undisputed  testi- 
mony in  the  case,  and  the  same  is  affirmed. 

Humphreys,  J.,  not  participating. 
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Harmon  v.  Harmon. 
Opinion  delivered  December  17,  1917. 

1.  Gift — gift  inter  vivos. — Where  a  grift  is  made  not  in  contempla- 
tion of  death,  but  to  take  effect  and  become  complete  immediately 
upon  the  delivery  and  the  taking  possession  of  the  property  by 
the  donee,  the  grift  is  one  inter  vivos,  notwithstanding  the  donor 
may  be  upon  his  deathbed. 

2.  GIFTS--CAUSA    mortis — PRESUMPTION — MAY   BE   OVERCOME. — When 

a  gift  is  made  by  one  who  is  afiOicted  with  a  fatal  malady  and  who 
at  the  time  of  the  making  of  the  gift  has  no  hope  of  recovery, 
and  where  the  gift  is  made  in  contemplation  of  the  near  approach 
of  death,  the  presumption  is  that  such  gift  was  eatiaa  martia; 
but  this  presumption  may  be  overcome  by  proof  to  the  contrary. 

8.  Gifts — winter  vivos — bright  of  donor's  widow. — Where  deceased, 
by  gift  inter  vivos,  gave  certain  personal  property  to  his  sons, 
although  deceased  at  the  time  was  upon  his  deathbed,  thereafter 
his  widow  has  no  right  in  the  property  given,  either  as  widow  or 
as  administratrix. 

4.  Contracts— WRITING — parol  evidence  to  vary. — Evidence  is  in- 
admissible to  prove  that  a  plain  promissory  note,  payable  under 
the  law  in  money,  was  under  the  terms  of  a  cont^poraneous 
parol  agreement,  to  be  paid  partly  in  merchandise. 

Appeal  from  Franklin  Chancery  Court,  Ozark  Dis- 
trict; W.  A.  Falconer,  Chancellor;  affirmed. 

Winchester  &  Martin  and  J.  P.  Clayton,  for  appel- 
lants. 

1.  If  the  father  of  S.  W.  Harmon  did  give  his  es- 
tate to  his  sons,  did  they  as  an  inducement  to  C.  G.  Har- 
mon to  buy  the  interest  of  S.  W.  in  the  business,  agree 
that  they  would  trade  with  him  and  that  their  accounts 
should  be  credited  on  the  notes  f  If  made  the  defendants 
can  enforce  in  this  suit. 

Such  an  agreement  was  made  as  an  inducement  to 
buy.  The  evidence  supports  the  contention.  No  effort 
was  made  to  alter,  vary  or  modify  a  written  contract,  but 
the  evidence  tended  to  establish  this  as  a  collateral  agree- 
ment. 102Ark.  669;27  7rf.  510;17Cyc.  713.  To  the  ex- 
tent of  the  amounts  due  from  Silas  and  Henry  Harmon, 
the  consideration  of  the  notes  has  failed.    Oral  proof  is 
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competent  to  show  want  or  failure  of  oonsideration.  105 
Ark.  281;  90  Id.  272;  27  Id.  510;  55  Id.  112.  See  also,  2 
Wharton  on  Ev.,  §  1015;  27  Ark.  515. 

2.  Plaintiffs  are  not  innocent  purchasers  and  credit 
should  be  given  for  the  accounts  of  Silas  and  Henry.  99 
Ark.  458. 

3.  J.  T.  Harmon,  the  heir  of  S.  W.,  did  not  give  the 
estate  of  his  deceased  son  to  plaintiffs.  The  widow  in- 
terpleader was  entitled  to  collect  these  notes  and  to 
dower.  60  Ark.  169.  The  intention  to  give  must  be  ac- 
companied by  delivery.  3  Pom.  Eq.  Jur.,  §  1149 ;  59  Ark. 
194.  There  is  no  evidence  of  a  gift.  60  Ark.  169 ;  If  a 
gift  catisa  mortis  the  widow  has  dower.    lb. 

The  equities  are  with  defendant  and  the  interpleader 
and  the  decree  should  be  reversed. . 

G.  0.  Patterson,  for  appellees. 

1.  No  such  agreement  as  contended  for  was  made, 
but  if  made,  it  was  not  enforceable.  Parol  evidence  was 
inadmissible.  73  Ark.  431;  49  Id.  285;  20  Id.  293,  and 
many  others. 

2.  Appellees  were  innocent  purchasers. 

3.  A  valid  gift  was  made  by  J.  T.,  the  heir  of  S.  W. 
Harmon.  It  was  inter  vivos.  60  Ark.  169;  93  Id.  548. 
The  widow  could  have  no  dower.    Ih. 

STATEMENT  OP  PACTS. 

J.  T.  Harmon  died  intestate  on  the  29th  day  of  Octo- 
ber, 1913.  He  was  survived  by  his  widow,  Martha  Har- 
mon, and  his  sons,  Frank,  Henry,  John  and  Silas.  He 
had  another  son,  Sid  W.  Harmon,  whose  death  occurred 
before  that  of  his  father,  towit,  August  21,  1913,  leav- 
ing J.  T.  Harmon  (his  father)  as  his  only  heir.  At  the 
time  of  S.  W.  Harmon  ^s  death  he  was  equally  interested 
as  a  partner  in  a  mercantile  business  with  one  0.  (J.  Bhr- 
mon,  and  this  mercantile  business  was  conducted  at  Mar- 
ble Hill,  Franklin  County,  Arkansas,  under  the  firm  name 
of  Harmon  and  Harmon. 
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At  the  time  of  the  death  of  S.  W.  Harmon  he  owned, 
besides  the  half  interest  in  the  store  of  Harmon  &  Har- 
mon, a  span  of  moles  valued  at  $300.  Upon  the  death  of 
S.  W.  Harmon,  J.  T.  Harmon,  his  father  and  heir  at  law, 
succeeded  to  his  property. 

J.  T.  Harmon,  about  one  and  a  half  months  prior  to 
his  death,  made  a  gift  of  his  property  to  his  sons.  He 
owned,  at  the  time  of  his  death,  80  acres  of  land,  on  which 
he  lived,  together  with  a  horse  and  buggy,  household 
goods  and  farming  implements,  in  addition  to  the  inter- 
est in  the  firm  of  Harmon  &  Harmon  which  he  inherited 
as  the  heir  of  his  son,  S.  W.  Harmon. 

The  property  of  J.  T.  Harmon  was  divided  among 
his  sons  as  follows:  The  span  of  mules  was  given  to 
Henry  Harmon,  which  he  accepted  as  his  share  in  the 
property  that  came  to  his  father  through  S.  W.  Harmon. 
The  three  other  sons  took  the  share  of  S.  W.  Harmon 
in  the  firm  of  Harmon  &  Harmon  as  their  share.  Soon 
after  this  division  was  made  the  three  brothers,  Frank, 
John  and  Silas,  sold  the  interest  which  they  owned  in  the 
firm  of  Harmon  &  Harmon  to  the  other  member  of  the 
firm,  C.  G.  Harmon,  for  a  consideration  of  $900,  it  being 
agreed  that  C.  G.  Harmon  was  to  assume  the  indebted- 
ness of  the  firm,  which  amounted  to  approximately  the 
sum  of  $350.  The  consideration  for  this  purchase  was 
evidenced  by  two  promissory  notes  of  $450  each,  executed 
by  C.  G.  Harmon,  and  the  notes  were  made  payable  to 
the  heirs  of  S.  W.  Harmon.  One  of  the  notes  was  due 
December  10, 1914,  and  the  other  due  December  10,  1915. 
They  bore  interest  at  the  rate  of  10  per  cent,  per  annum. 
At  the  same  time,  to  secure  the  payment  of  the  notes, 
C.  G.  Harmon  executed  a  mortgage  conveying  certain 
lands  in  Franklin  County. 

This  suit  was  instituted  by  John  Harmon  and  Frank 
Harmon  against  C.  G.  Harmon  and  Sarah  E.  Harmon,  his 
wife,  to  recover  on  the  notes  and  for  a  foreclosure  of  the 
mortgage  given  to  secure  the  payment  thereof  if  the  in- 
debtedness was  not  paid.    The  appellees  set  up  the  notes 
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and  the  mortgage  and  alleged  that  they  had  acquired  the 
entire  interest  in  the  notes  and  were  entitled  to  recover 
the  amount  due  thereon.  They  set  up  that  there  were 
certain  misdescriptions  in  the  lands  embraced  in  the 
mortgage  which  were  the  result  of  mutual  mistake,  and 
asked  that  the  same  be  reformed  and  the  mortgage  fore- 
closed according  to  the  correct  description. 

Appellant,  C.  G.  Harmon,  set  up  in  defense,  among 
other  things,  that  it  was  mutually  agreed  between  him 
and  Harmon  Brothers  that  the  debt  of  their  father,  J.  T. 
Harmon,  to  the  firm  of  Harmon  &  Harmon  should  be 
canceled ;  that  his  wife  joined  him  in  the  execution  of  the 
notes  expressly  upon  such  understanding;  that  it  was 
further  mutually  understood  and  agreed  between  them, 
as  a  part  of  the  consideration  for  the  execution  of  the 
notes,  that  the  four  Harmon  brothers  would  trade  with 
C.  G.  Harmon,  and  that  the  amounts  of  their  accounts, 
respectively,  should  be  credited  on  the  notes;  that  the 
notes  were  made  payable  to  the  heirs  of  S.  W.  Harmon, 
and  the  mortgage  was  executed  to  the  heirs  of  S.  W. 
Harmon ;  that  he  never  heard  before  the  suit  was  brought 
that  the  plaintiffs,  John  and  Frank  Harmon,  claimed  the 
notes;  that  when  he  made  the  payment  credited  on  the 
note  first  maturing  he  made  out  the  accounts  of  all  the 
brothers  who  had  been  trading  with  him  and  deducted 
the  sum  total  of  their  accounts  from  the  face  of  the  note 
with  the  interest  on  same  added  to  the  date  of  the  credit, 
and  offered  the  balance  of  $173.58  in  full  payment  of  the 
balance  due  on  the  note  on  which  suit  was  instituted, 
but  one  of  the  plaintiffs  refused  to  accept  the  same  in 
full  payment,  but  did  receive  the  same  as  a  credit.  In 
further  answer,  he  set  up  that  since  the  institution  of 
the  suit  Martha  Harmon,  the  widow  of  J.  T.  Harmon, 
had  intervened,  setting  up  that  she,  as  administratrix 
of  the  estate  of  J.  T.  Harmon,  was  the  owner  of  the 
notes  and  entitled  to  collect  the  same,  and  has  asked  that 
whether  she  as  intervener  or  the  plaintiffs  be  entitled  to 
recover  that  he  have  credit  for  the  amounts  due  him  for 
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merchandise  on  the  accounts  of  Silas  and  Henry  Harmon, 
according  to  the  agreement  that  such  sums  should  be 
credited  on  the  note.  He  set  up  that  plaintiffs  were  not 
innocent  purchasers  of  the  notes,  and  that  said  notes 
were  not  made  payable  to  them,  but  to  the  heirs  of  S.  W. 
Harmon,  deceased;  that  J.  T.  Harmon,  at  the  time  of  the 
death  of  S.  W.  Harmon,  was  the  only  heir  of  S.  W.  Har- 
mon, and  that  he  alone  could  pass  title  to  the  notes  and 
mortgage,  which  he  had  not  done.  He  further  averred 
that  after  the  credits  which  he  claimed  were  entered 
upon  the  notes  and  the  balance  ascertained  he  was  ready 
to  pay  the  same  to  those  who  were  legally  entitled  to  re- 
ceive it.  Wherefore,  he  prayed  to  be  discharged  with  his 
costs. 

Martha  Harmon,  the  wife  of  J.  T.  Harmon,  inter- 
vened, setting  up  that  she  was  the  widow  of  J.  T.  Har- 
mon, and  had  been  appointed  administratrix  of  his  es- 
tate. She  alleged  that  at  the  time  of  his  death  he  owned 
an  undivided  interest  in  the  mercantile  business  of  Har- 
mon &  Harmon  which  he  inherited  as  the  sole  heir  of 
his  son,  S.  W.  Harmon,  who  died  intestate  and  without 
issue,  and  that  he  was  the  owner  in  his  own  right  of 
80  acres  of  land  and  certain  personal  property,  which 
she  itemized;  that  the  four  brothers  of  S.  W.  Harmon, 
upon  the  death  of  their  father,  took  advantage  of  her 
and  took  charge  of  all  the  property  of  J.  T.  Harmon  and 
converted  or  attempted  to  convert  the  same  to  their  own 
use,  and  that  the  personal  property  of  his  estate  was 
worth  approximately  $1,500,  which  the  plaintiffs  and 
their  brothers  were  seeking  to  convert,  in  addition  to  his 
household  and  kitchen  furniture  and  80  acres  of  land 
left  as  a  home.  She  set  up  that  she  had  a  homestead  in- 
terest in  the  land  and  a  dower  interest  in  the  personal 
property,  and  prayed  that  the  court,  through  proper  or- 
ders, should  protect  her  rights. 

The  above  are  substantially  the  issues,  and  facts  as 
found  by  the  court,  upon  which  it  allowed  all  credits  on 
the  note  in  suit  that  were  indorsed  thereon,  and  also  the 
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accounts  of  John  Harmon  and  Frank  Harmon^  and  a 
credit  of  $31.57  for  the  sum  expended  by  C.  G.  Har- 
mon for  improvements  on  the  homestead,  and  the  sum  of 
$5.95  as  taxes  paid.  After  making  these  credits  the 
court  found  that  there  was  due  plaintiffs  on  said  notes 
$724.83.  The  court  also  found  that  there  were  certain 
mistakes  in  the  description  of  the  land  in  the  mortgage 
which  were  mutual  mistakes  of  fact,  and  proceeded  to 
correct  the  description  according  to  what  the  parties  to 
the  instrument  intended,  and  entered  a  decree  in  favor 
of  the  appellees  for  the  sum  of  $724.83,  with  interest,  and 
ordered  that  the  mortgage  be  reformed  to  correspond 
with  the  correct  description  as  intended  by  the  parties, 
and  as  reformed  that  the  same  be  foreclosed  and  the 
property  included  therein  be  sold  to  satisfy  the  amount 
of  the  decree.  The  appellants  have  duly  prosecuted  this 
appeal. 

WOOD,  J.,  (after  stating  the  facts).  (1)  The  tes- 
timony  bearing  on  the  issues  of  fact  in  this  case  are  ex- 
ceedingly voluminous,  and  it  could  serve  no  useful  pur- 
pose to  set  out  and  discuss  the  same  in  detail.  After 
careful  consideration  of  it  we  have  reached  the  conclu- 
sion that  J.  T.  Harmon,  a  few  days  after  the  death  of 
his  son,  S.  W.  Harmon,  gave  to  his  other  sons  the  prop- 
erty which  he  inherited  from  his  son,  S.  W.,  and  this 
gift  was  made  complete  by  their  accepting  and  taking 
possession  of  the  property.  The  preponderance  of  the 
evidence  tends  to  show  that  after  the  property  was  given 
to  them  by  their  father,  something  more  than  a  month 
before  his  death,  they  took  charge  of  the  same  and  di- 
vided it  among  themselves.  The  gift  from  the  father 
to  the  sons  was  an  absolute  gift  inter  vivos;  although 
there  is  testimony  tending  to  show  that  at  the  time  the 
gift  was  made  the  donor  was  afflicted  with  an  incurable 
malady  and  knew  that  he  could  not  get  well.  Notwith- 
standing this  fact,  where  the  gift  is  made  not  in  con- 
templation of  death,  but  to  take  effect  and  become  com- 
plete immediately  upon  the  delivery,  and  the  taking  pos- 
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session  of  the  property  by  the  donee,  the  gift  is  one  inter 
vivos,  notwithstanding  the  donor  may  be  upon  his  death 
bed.  There  is  nothing  in  the  testimony  to  warrant  the 
conclusion  that  J.  T.  Harmon  did  not  intend  that  the 
title  to  the  property  should  pass  to  his  four  sons,  the 
donees,  during  his  life  and  immediately  ui)on  their  taking, 
possession  of  the  same,  which  occurred,  as  above  stated, 
something  more  than  a  month  before  his  death. 

This  court,  upon  a  thorough  consideration  of  the 
essentials  to  constitute  a  gift  causa  mortis  in  Hatcher 
V.  Buford,  60  Ark.  169,  176,  said:  **We  think  the  bet- 
ter doctrine  upon  the  transfer  of  the  title  to  gifts  ca/usa 
mortis  is  that  which  accords  with  Justinian's  definition, 
and  recognizes  the  subject  matter  of  the  gift  as  becoming 
the  property  of  the  donee  in  the  event  of  the  donor's 
death.  This  seems  to  be  the  rule  adopted  by  the  Eng- 
lish courts  of  chancery,  and  is  supported  also  by  eminent 
American  courts  and  text  writers.''  See  also,  Ammon  v. 
Martin,  59  Ark.  191. 

(2)  When  a  gift  is  made  by  one  who  is  aCBicted 
with  a  fatal  malady  and  who  at  the  time  of  the  making 
of  the  gift  has  no  hope  of  recovery,  and  where  the  gift 
is  made  in  contemplation  of  the  near  approach  of  death 
the  presumption  is  that  such  gift  was  causa  mortis,  but 
this  presumption  may  be  overcome  by  proof  to  the  con- 
trary, and  such  was  the  case  here. 

In  the  same  case  {Hatcher  v.  Buford,  supra)  ^  after 
recognizing  the  above  doctrine,  we  said:  **But  it  must 
not  be  forgotten  that  an  absolute  gift  when  inter  vivos 
may  be  made  by  one  upon  his  deathbed,  and  who  is 
aware  of  the  near  approach  of  death  from  the  ailment." 

In  Lowe  v.  Hart,  93  Ark.  548,  this  court  said: 
**  Where  a  holder  of  a  certificate  of  deposit  intended  as 
he  handed  it  to  another  to  pass  title  immediately,  and  the 
latter  accepted  it  as  her  own,  the  gift  was  inter  vivos, 
though  the  donor  knew  he  was  about  to  die." 

(3)  This  disposes  of  the  issue  raised  by  the  inter- 
vention of  Mrs.  Martha  Harmon,  as  administratrix  of 
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the  estate  of  J.  T.  Harmon,  deceased,  and  also  of  her 
individual  claim  for  dower.  The  gift  by  J.  T.  Harmon 
of  the  property  inherited  by  him  from  his  son,  S.  W.  Har- 
mon, to  his  other  four  sons  being  one  inter  vivos,  his 
widow  has  no  rights  therein  either  as  administratrix  or 
in  her  own  right  as  widow. 

(4)  The  next  question  is,  did  the  Harmon  brothers, 
the  donees  of  the  interest  of  S.  W.  Harmon,  in  the  busi- 
ness of  Harmon  &  Harmon,  as  an  inducement  to  C.  G. 
Harmon  to  buy  their  interest  in  such  business,  agree 
that  they  would  trade  with  him  and  that  their  respective 
accounts  should  be  credited  on  the  notes.  This  was 
purely  an  issue  of  fact,  and  it  would  greatly  lengthen 
this  opinion  to  discuss  the  testimony  in  detail  bearing 
upon  it.  After  a  careful  consideration  of  the  testimony 
on  this  issue,  we  have  reached  the  conclusion  that  the 
preponderance  of  the  evidence  shows  that  there  was  no 
such  agreement.  But  even  if  there  was  such  an  agree- 
ment, the  appellant  could  not  enforce  it  in  this  suit,  for 
the  reason  that  the  Harmon  brothers  and  the  appellant 
reduced  their  contract  concerning  this  purchase  to  writ- 
ing and  evidenced  the  amount  that  was  to  be  paid  in  con- 
sideration for  the  purchase  by  a  promissory  note.  To 
permit  appellant  to  prove  that  a  plain  promissory  note, 
payable  under  the  law  in  money,  was,  under  the  terms 
of  a  contemporaneous  parol  agreement,  to  be  paid  partly 
in  merchandise  would  be  to  violate  the  rule  which  pro- 
hibits the  production  of  parol  evidence  to  vary  or  con- 
tradict the  terms  of  a  written  contract.  Such  is  the  ef- 
fect of  the  decisions  of  this  court  and  of  the  authorities 
generally.  Borden  v.  Peay,  20  Ark.  293;  Bishop  v.  DU- 
lard,  49  Ark.  285;  TisdcUe  v.  Mallett,  73  Ark.  431,  and 
other  cases  cited  in  appellees  brief. 

The  preponderance  of  the  evidence  shows  that  the 
appellees  John  and  Frank  Harmon  were  innocent  holders 
for  value  of  the  notes  in  suit.  The  testimony  showed 
that  the  other  brothers  had  transferred  before  maturity 
for  value,  their  interest  to  the  appellees.  The  court  heard 


GooqIc 


Digitized  by  VjOOQ 


ABK.]  McCoMBs  V.  Moss.  509 

oral  testimony  on  this  issue  and  the  testimony  shows 
that  the  appellees  held  receipts  from  the  other  brothers 
showing  that  Silas  and  Henry  Harmon  had  assigned 
their  interest  to  the  appellees. 

There  is  no  error  in  the  decree  of  the  court  and  the 
same  is  therefor  affirmed. 


McCoMBS  V.  Moss. 
Opinion  delivered  December  17,  1917. 

1.  Apfbal  and  erbor— sufficiency  of  the  eyidencb— submission  to 
JURY  ON  second  TRIAL. — On  a  former  appeal  this  court  held  that 
the  evidence  introduced  was  sufficient  to  warrant  a  submission 
of  the  issues  to  the  jury.  On  a  second  trial  the  facts  proved  were 
the  same  as  at  the  first  triaL  Held,  the  trial  court  was  correct  in 
submitting  the  case  to  the  jury. 

2.  Appeal  and  error— evidence— letters  and  oral  testimony.— It 
is  not  error  to  exclude  certain  letters  from  the  jury,  where  the  ap- 
pellant and  others,  testified  orally  to  the  facts  contained  in  the 
letters. 

3.  Appeal  and  error — second  appeal — iNSTRucTioNS.^-Instructions, 
on  the  second  trial  of  an  action,  which  conform  to  the  rules  of  this 
court  on  appeal  from  the  judgment  on  the  first  trial,  are  deemed 
correct  on  an  appeal  from  the  judgment  upon  the  second  triaL 

4.  Appeal  and  error— law  of  former  appeal. — The  law  as  an- 
nounced in  the  opinion  on  a  former  appeal,  is  the  law  of  the  case 
on  a  subsequent  appeal. 

Appeal  from  White  Circuit  Court;  J.  M.  Jackson, 
Judge;  affirmed. 

John  D.  DeBois,  for  appellant 

1.  The  evidence  is  not  legally  sufficient  to  warrant 
the  verdict.  Appellee  has  failed  to  make  out  a  case  from 
his  own  testimony.    His  agency  had  been  discontinued. 

2.  The  judgment  is  excessive. 

3.  It  was  error  to  refuse  to  admit  the  letters  of 
Henry  Wrape  &  Co. 

4.  There  was  error  in  giving  and  refusing  instruc- 
tions. 119  App.  Div.  39;  103  N.  Y.  S.  876;  131  111.  App. 
414;  140  N.  C.  310;  117  Ark.  599;  91  Id.  212;  76  Id.  377; 
79  Id.  475. 
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Brtmdidge  <&  Neelly,  for  appellee. 

1.  The  verdict  is  sustained  by  the  evidence. 

2.  The  letters  to  and  from  the  Wrape  Co.  were  in- 
admissible. 

3.  The  instructions  were  approved  on  the  former 
appeal.  The  verdict  settles  all  questions  of  fact  and  is 
final. 

HART,  J.  This  is  the  second  appeal  in  this  case. 
The  opinion  on  the  first  appeal  is  in  121  Ark.  533,  under 
the  style  of  McComhs  v.  Moss.  Moss  sued  McCombs 
for  a  conmiission  of  $1,023.30  alleged  to  be  due  him  for 
bringing  about  a  sale  of  some  timber  for  McCombs  in 
White  County,  Arkansas. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $511.65  and  from  the  judgment  rendered  the  de- 
fendant has  appealed. 

It  is  insisted  by  counsel  for  the  defendant  that  the 
evidence  is  not  legally  sufficient  to  warrant  the  verdict. 
For  that  reason  it  will  be  necessary  to  restate  the  evi- 
dence. 

According  to  the  testimony  of  the  plaintiff  himself 
he  became  acquainted  with  the  defendant  in  1906,  and 
represented  him  in  buying  and  selling  timber  on  his  lands 
in  White  County,  Arkansas.  The  timber  on  the  lands 
in  question  was  placed  in  his  hands  for  sale  in  1908,  and 
the  contract  was  continued  from  time  to  time  until  the 
sale  was  made  in  June,  1912.  A  correspondence  was 
kept  up  between  the  plaintiff  and  the  defendant  in  re- 
gard to  the  sale  of  the  timber  in  question  during  all  this 
time.  In  the  fall  of  1908,  Moss  introduced  McCombs  to 
Mr.  Cook  and  to  Mr.  Henry  Wrape,  Jr.,  with  the  inten- 
tion of  having  their  company  buy  the  timber  lands  in 
question.  Moss  made  a  large  plat  showing  the  timber 
land  and  gave  a  copy  to  the  Henry  Wrape  Company.  He 
went  over  the  lands  at  that  time  with  the  representa- 
tives of  the  Henry  Wrape  Company  and  it  took  them 
about  two  weeks  to  do  it.  There  were  about  1,810  acres 
of  the  land  on  which  the  timber  was  situated.    The  tim- 
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ber  was  sold  to  the  Henry  Wrape  Company  in  June,  1912, 
for  the  consideration  of  $20,466.30.  Moss  was  with  the 
representatives  of  the  Henry  Wrape  Company  for  one 
day  just  before  the  sale  in  1912,  and  showed  them  the 
boundaries  of  the  land. 

The  record  from  the  cross-examination  of  Moss  is 
as  follows: 

**Was  this  question  not  asked  you  a  year  ago:  *Is 
it  not  a  fact  that  in  the  month  of  June,  1909,  that  Mr.  Mc- 
Combs  wrote  you  a  letter  that  his  cousin  had  moved  to 
this  county  and  was  going  on  this  land  and  that  from  that 
time  on  he  would  be  his  agent  to  sell  that  land  or  any 
other  land  he  owned,  and  that  it  was  all  right  for  you 
to  take  people  that  wanted  to  buy  to  him,  but  you  would 
have  to  look  to  him  for  your  money!'  And  did  you  not 
make  the  following  answer:  'He  wrote  me  to  that  effect, 
and  a  short  time  afterwards  he  wrote  me  a  letter  of  the 
commissions  he  would  allow  me.' 

A.    Not  to  look  to  Leslie  for  my  commissions. 

Q.    You  have  changed  your  mind  since  yesterday! 

A.    No,  sir. 

Q.  You  have  changed  your  mind  since  a  year  ago. 

A.  No,  sir. 

Q.    That  was  your  answer  a  year  ago! 

A.  That  is  a  portion  of  it,  and  if  it  is  in  the  brief, 
I  suppose  it  is  correct. 

Q.    Is  it  not  exactly  correct! 

A.    I  do  not  know  about  that. 

Q.  You  did  get  notice  from  Mr.  McCombs  that  you 
could  work  with  Mr.  Leslie,  but  that  you  should  look  to 
Leslie  for  your  pay! 

A.    No,  sir ;  not  to  look  to  Leslie  for  my  pay ;  no,  sir. 

Q.  But  a  year  ago,  in  this  case,  you,  in  response  to 
the  question  I  read,  you  made  the  answer  I  read!  Is  that 
correct! 

A.  I  will  not  say  positively  whether  that  is  cor- 
rect or  not,  as  to  my  answer. 

Q.    You  are  not  certain  about  it! 
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A.     No,  sir. 

Q.  You  do  not  know  whether  you  were  to  look  to 
Leslie  for  your  pay  or  not! 

A.  I  did  not  mean  that.  I  know  I  was  not  to  look 
to  him  for  anything.'* 

On  March  3,  1910,  McCombs  from  his  home  in  Osh- 
kosh,  Wisconsin,  wrote  a  letter  to  Moss  at  his  home  in 
Searcy,  Arkansas,  and  that  part  of  it  which  is  applicar 
ble  to  the  issues  in  this  case  is  as  follows:  **I  knew 
long  ago  that  you  and  Leslie,  or  both  combined,  would 
yet  do  some  nice  selling  and  make  some  easy  money; 
spot  cash,  too.  Be  friendly  with  each  other;  don't  either 
of  you  get  jealous,  say  good  words  for  each  other.  I 
want  to  be  kind  and  good  to  you  both,  Sol,  6ind  be  broad. 
I  want  you  both  to  sell  and  both  get  credit  for  what  is 
your  true  rights,  whether  it  is  separate  or  together.  So 
far  both  of  you  have  been  liberal  and  good  and  speak 
very  nicely  of  each  other.  Am  glad  to  see  it.  I  have 
plenty  for  both  of  you  to  sell  and  I  like  you  both.'* 

According  to  the  testimony  of  Moss  he  was  entitled  to 
the  amount  of  commissions  sued  for. 

On  the  other  hand  McCombs  testified  that  Moss  did 
not  have  anything  whatever  to  do  with  the  sale  of  the 
timber  in  question  to  the  Henry  Wrape  Company.  He 
admitted  that  Moss  had  at  one  time  been  his  agent  for 
the  sale  of  the  timber  on  his  lands  in  White  County,  Ark- 
ansas, but  he  stated  that  in  June,  1909,  he  appointed  his 
cousin,  Sam  Leslie,  as  such  agent  and  notified  Moss  of 
this  fact.  He  testified  that  it  was  thoroughly  understood 
that  thereafter  Moss  was  not  to  have  anything  to  do 
with  the  sale  of  the  timber  on  his  lands  in  White  County, 
unless  he  was  employed  by  Leslie  to  help  him  and  that  in 
that  event  he  was  to  look  to  Leslie  for  his  pay.  He  fur- 
ther testified  that  he  and  Leslie  brought  about  the  sale 
of  the  timber  to  the  Henry  Wrape  Company  by  corre- 
spondence with  that  company  and  that  Moss  did  not  have 
anything  to  do  with  it.  Two  of  the  officers  of  the  Henry 
Wrape  Company  corroborated  the  testimony  of  the  de- 
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fendant  in  every  respect.  We  need  not  set  out  the  evi- 
dence for  the  defendant  in  detail,  for  in  testing  the  legal 
sufficiency  of  the  evidence  to  support  the  verdict  it  must 
be  considered  in  the  light  most  favorable  to  the  plaintiff. 
A  comparison  of  the  etidence  stated,  with  the  statement 
of  the  case  made  in  the  former  opinion,  will  show  that 
in  a|l  essential  respects  it  is  the  same  except  that  in  the 
present  case  Moss  denied  that  he  had  stated  on  the  for- 
mer trial  that  he  was  to  look  to  Leslie  for  his  commission. 

In  the  present  case  in  additio;i  to  wjiiat  has  already 
been  copied  from  the  record  Moss  was  asked  the  follow-, 
ing  question : 

*'Q.  You  did  get  a  letter  from  Mr.  McCombs  noti- 
fying you  that  Mr.  Leslie  would  be  his  agent  from  this 
on  and  that  if  you  desired  to  work  with  Mr.  Leslie  you 
could  do  so,  and  look  to  him  for  a  commission  if  you 
earned  one,  or  in  substance  to  that  effect!  You  did  get 
such  a  letter  in  June,  1909  f  He  answered :  * '  He  wrote 
a  letter  similar  to  that,  except  that  I  was  not  to  depend 
upon  Mr.  Leslie  for  my  commissions.*' 

(1)  So  it  will  be  seen  that  the  evidence  in  the  pres- 
ent case  is  somewhat  more  favorable  to  the  plaintiff  than 
on  the  first  trial.  On  the  former  appeal  the  court  held 
that  the  evidence  was  sufficient  to  warrant  the  verdict. 

Li  McDonough  v.  Williams,  86  Ark.  600,  the  court 
held  that  where,  on  a  former  appeal,  this  court  adjudged 
that  a  plaintiff  made  out  a  case  to  go  to  the  jury,  and 
the  case  comes  up  on  a  second  appeal  with  the  same  evi- 
dence, the  former  opinion  will  be  conclusive.  Hence  the 
court  did  not  err  in  submitting  the  case  to  the  jury. 

(2)  An  extended  correspondence  took  place  be- 
tween the  Henry  Wrape  Company  and  McCombs  in  1912, 
in  regard  to  the  sale  of  the  timber  in  question.  Counsel 
for  the  defendent  offered  to  introduce  these  letters  in 
evidence  and  error  is  assigned  calling  for  a  reversal  of 
the  judgment,  because  the  court  refused  to  allow  them 
to  be  introduced  before  the  jury.  It  is  not  necessary  to 
consider  whether  or  not  these  letters  were  competent  ev- 
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idence.  They  merely  showed  that  the  sale  of  the  timber 
in 'question  was  made  to  the  Henry  Wrape  Company  by 
McCombs  and  Leslie  and  no  reference  was  made  to  Moss 
in  any  way  in  these  letters. 

These  facts  were  testified  to  by  McCombs  and  by 
two  officers  of  the  Henry  Wrape  Company.  Their  tes^ 
tiinony  in  regard  to  these  facts  had  as  much  probative 
force  as  the  letters  could  have  possibly  had  and  no  pre- 
judice resulted  in  the  rights  of  the  defendant  in  excluding 
them  from  the  jury. 

(3-4)  Again  it  is  insisted  that  the  court  erred  in 
giving  the  instructions  to  the  jury  asked  by  the  plaintiff 
and  in  modifying  those  asked  by  the  defendant.  We 
need  not  consider  these  assignments  of  error  in  detaiL 
The  instructions  given  by  the  court  in  the  present  case 
were  the  same  as  those  given  by  the  court  on  the 
former  trial.  Instructions  on  the  second  trial  of  an  ac- 
tion, wh;ch  conform  to  the  rules  of  this  court  on  appeal 
from  the  judgment  on  the  first  trial,  are  deemed  correct 
on  an  appeal  from  the  judgment  upon  the  second  triaL 
St.  L.,  /.  M.  (B  8.  R.  Co.  V.  Oihaon,  113  Ark.  419.  The 
rule  that  opinions  on  former  appeals  are  the  law  of  the 
case  on  a  subsequent  appeal  is  so  well  settled  by  nu- 
merous decisions  of  this  court  that  it  is  hardly  neces- 
sary to  cite  any  case  to  support  it. 

Other  instructions  were  asked  by  the  defendant  but 
the  court  had  already  _fully  submitted  the  question  of 
fact  to  the  jury  in  the  instructions  given.  The  refusal 
of  instructions  asked  by' the  party  appealing  is  not  er- 
roneous where  the  court  has  already  declared  the  law 
sufficiently  in  those  given. 

Judgment  will  be  affirmed. 


Iowa  City  State  Bank  v.  Biggadikb. 
Opinion  delivered  December  17,  1917. 

Sales — representations  of  seller — ^warranty. — Where  the 
buyer  has  no  opportunity  to  inspect  the  goods  bought,  he  may 
rely  upon  the  representations  made  by  the.  seller  as  to  the  quali- 
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ties  of  the  s:ood8  of  the  seller's  manufacture;  and  in  such  case  the 
law  implies  a  warranty  that  the  articles  shall  be  merchantable 
and  reasonably  fit  for  the  purposes  for  which  they  were  intended. 

2.  Verdict — general  finding. — Under  Kirby's  Dis:est,  I  I  6207  and 
6208»  a  general  verdict  for  the  defendant  imports  a  finding  in  his 
favor  upon  all  the  issues  in  the  case  which  are  consistent  with 
the  special  findings  returned  by  the  jury. 

8.  Verdict — general  and  special  findings — inconsistency. — When 
a  ^estion  of  inconsistency  between  the  g^eneral  verdict  and  the 
special  verdict  arises,  nothing  is  presumed  in  aid  of  the  special 
finding,  while  every  reasonable  presumption  is  indulged  in  favor 
of  the  general  verdict. 

4.  Bills  and  notes — innocent  purchaser  for  value. — The  A.  Co. 
sold  toilet  articles  to  appellee  to  be  resold  by  appellee,  taking  a 
promissory  note  in  payment.  Appellant  purchased  this  note  be- 
fore maturity,  and  brought  suit  thereon  against  appellee.  Ap- 
pellee defended  upon  the  ground  of  fraud,  that  the  articles  pur- 
chased from  A.  Co.  were  worthless.  It  api>eared  among  other 
things  that  appellant  had  purchased  several  hundred  notes  from 
A.  Co.,  similar  to  the  one  in  suit;  that  many  of  them  were  refused 
payment  on  the  ground  of  fraud;  that  when  appellant  purchased 
said  notes  it  required  A.  Co.  to  put  up  collateral ;  and  that  A.  Co. 
paid  the  expenses  of  litigation  arising  out  of  its  notesi  Held, 
under  these  facts  a  finding  by  the  jury  that  appellant  was  not  an 
innocent  purchaser  for  value,  would  not  be  disturbed  on  appeal. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division; 
G.  W.  Hendricks,  Judge ;  affirmed. 

Carmichael,  Brooks  <&  Rector^  for  appellant. 

1.  The  note  is  negotiable.  121  Ark.  59 ;  42  Zd.  167 ; 
96  Id.  105;  Kirby  &  Castle's  Digest,  §  §  6942-4;  143 
Pac.  159;  108  Mich.  184;  33  Id.  32;  129  Wis.  84;  81  Wash. 
442;  163  Iowa  205;  35  L.  R.  A.  (N.  S.)  330;  184  111.  158; 
61  Kans.  526;  134  Fed.  538;  143  N.  W.  556;  136  Id.  204; 
61  Iowa  166;  170  Fed.  313;  188  S.  W.  61,  and  others. 

2.  Plaintiff  was  a  bona  fide  holder  of  the  note.  63 
Ark.  604;  94  Id.  387;  96  Id.  105. 

3.  Th^re  was  no  fraud  nor  misrepresentation  in 
the  sale.    73  Ark.  470;  48  Id.  325;  53  Id.  155;  72  Id.  343. 

See  also,  39  Pac.  566;  48  Id.  341;  98  N.  W.  923;  49 
N.  Y.  390;  56  N.  W.  669;  60  La.  710;  41  111.  App.  642;  158 
Mass.  194;  57  Ga.  50;  115  N.  Y.  539;  77  Wis.  44;  5  Fed. 
83 ;  32  Neb.  723 ;  54  N.  W.  311 ;  77  Mich.  540. 
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Marshall  S  Coffman,  for  appellee. 

1.  The  note  was  not  negotiable,  because  of  the  pro- 
vision for  a  discount  of  6  per  cent  on  the  entire  amount 
if  paid  at  maturity  of  first  installment.  The  Iowa  law 
is  the  same  as  ours.  Acts  1913,  p.  269;  155  Pac.  1152; 
40  L.  E.  A.  (N.  S.)  177;  2  Tenn.  C.  C.  A.  366;  55  Am. 
Dec.  56 ;  8  N.  W.  87 ;  18  Id.  248 ;  46  L.  B.  A,  732 ;  111  Mass. 
525;  40  L.  R.  A.  (N.  S.)  177;  21  Am.  Bep.  209;  11  Bush 
(Ky.)  180;  165  Pac.  508,  and  many  others. 

2.  Plaintiff  was  not  an  innocent  holder  of  the  note 
and  the  jury  so  found.  121  Ark.  250;  79  Id.  94,  426;  136 
Pac.  460;  117  Id.  1003;  91  Id.  382;  29  L.  B.  A.  (N.  S.) 
351,  638 ;  125  S.  W.  224 ;  79  S.  E.  498. 

3.  There  was  fraud  and  misrepresentation,  as  well 
as  an  implied  warranty  of  merchantability  and  reason- 
able fitness.  35  Cyc.  397 ;  73  Ark.  470 ;  72  Id.  343 ;  83  Id.  15 ; 
90  Id.  -78;  77  Id.  546.  See  also,  74  Me.  475;  44  Pac  544; 
23  W.  Va.  760. 

STATEMENT  OP  PACTS. 

This  is  an  action  by  the  Iowa  City  State  Bank 
against  W.  S.  Biggadike  to  recover  the  sum  of  $148  and 
interest  alleged  to  be  due  upon  a  promissory  note.  The 
Donald-Bichard  Company  is  a  corporation  engaged  in 
the  manufacture  and  sale  to  merchants  of  toilet  articles 
at  Iowa  City,  Iowa.  On  February  2,  1914,  one  of  its 
traveling  salesmen  sold  a  bill  of  goods  consisting  of  per- 
fume and  other  toilet  articles  to  the  amount  of  $148  to 
W.  S.  Biggadike  in  the  City  of  Little  Bock,  Arkansas. 
In  payment  therefor  Biggadike  executed  the  following 
note: 

''Iowa  City,  Iowa,  February  2,  1914. 

**For  value  received,  the  undersigned  promises  to 
pay  at  Iowa  City,  Jowa,  to  the  order  of  Donald«Bichard 
Company,  one  hundred  forty-eight  and  no/100  dollars 
as  follows: 

''A  discount  of  6  per  cent,  will  be  given  if  the  full 
amount  of  this  instrument  is  paid  at  maturity  of  first 
instalhnent.    Non-payment  of  any  installment  for  more 
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than  30  days  after  maturity  renders  remaining  install- 
ments dne  at  holder  *s  option. 

''$37.00  three  months  after  date. 

''$37.00  five  months  after  date. 

"$37.00  seven  months  after  date. 

"$37.00  nine  months  after  date. 

"(Signed)   W.  S.  Biggadike." 

The  note  bore  the  following  endorsement: 

"Mar.  12,  1914.  Pay  Iowa  City  State  Bank,  Iowa 
City,  Iowa,  or  order. 

"Donald-Richard  Co.,  by  M.  H.  Taylor.'' 

Biggadike  testified  that  at  the  time  of  the  sale  he 
had  been  engaged  in  the  general  merchandise  business 
in  the  City  of  Little  Bock  for  about  eight  years.  He 
stated  that  the  salesman  did  not  show  him  any  samples 
of  the  articles  sold,  that  he  had  a  small  sample  case 
but  that  it  was  nothing  like  large  enough  to  hold  samples 
of  the  articles  sold;  that  the  agent  said  the  goods  sold 
were  as  good  as  the  best  and  that  the  articles  oflfered  for 
sale  were  merchantable ;  that  he  had  the  articles  on  dis- 
play in  his  store  and  used  every  effort  to  sell  them  and 
that  he  only  disposed  of  $11.71  worth;  that  he  paid 
freight  on  the  goods  amounting  to  $8.40;  that  most  of 
the  goods  he  did  sell  were  returned  by  customers  on 
the  ground  that  they  were  worthless ;  that  the  goods  were 
practically  worthless  and  that  the  salesman  had  misrep- 
resented them  in  selling  them  to  him.  Eight  or  nine 
other  merchants  in  the  cities  of  Little  Bock  and  Argenta, 
who  also  bought  goods  from  the  company  at  about  the 
same  time,  corroborated  the  testimony  of  Biggadike. 

One  of  these  merchants  testified  that  he  had  been  in 
the  mercantile  business  in  Little  Bock  for  about  fifteen 
years  when  he  bought  the  perfume  and  toilet '  articles 
from  the  company;  that  he  kept  the  goods  on  display 
from  February  6,  1914,  until  March  11,  1916;  that  the 
goods  were  invoiced  at  $121.90  and  that  he  had  only  sold 
$26  worth  of  the  goods ;  that  he  had  displayed  the  goods 
in  a  oase  in  front  of  his  store  and  did  everything  possi- 
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ble  to  sell  them;  that  the  goods  were  not  merchantable 
and  were  not  fit  for  the  purposes  for  which  they  were  in- 
tended. 

Another  witness  testified  that  he  had  been  in  the 
grocery  business  in  Little  Eock  for  about  twenty-five 
years ;  that  he  had  also  bought  perfumes  and  toilet  arti- 
cles from  this  same  company ;  that  he  displayed  the  goods 
and  made  every  effort  to  sell  them  but  had  only  sold  a 
very  small  amount  of  them ;  that  the  people  to  whom  he 
sold  them  complained  of  the  goods ;  that  the  goods  were 
not  fit  for  the  purposes  for  which  they  were  intended 
and  did  not  come  up  to  the  representations  of  them  made 
by  the  salesman  of  the  company. 

On  the  other  hand  the  chemist  of  the  company  tes- 
tified that  he  had  purchased  from  wholesale  houses  the 
materials  that  were  used  in  the  manufacture  of  the 
goods  for  the  company  and  had  mixed  all  the  ingredients 
himself;  that  the  materials  purchased  by  him,  of  which 
he  manufactured  the  goods,  were  first  class  in  quality 
and  that  the  articles  sold  to  Biggadike  and  the  other 
merchants  by  the  company  were  of  the  very  best  quality, 
price  considered.  It  was  shown  by  the  defendant  that 
he  offered  to  return  the  goods  after  he  found  they  were 
not  as  represented  by  the  salesman  of  the  company. 

When  the  case  was  submitted  to  the  jury  a  special 
interrogatory  for  a  finding  of  fact  was  submitted  to  it. 
At  the  time  the  jury  returned  its  general  verdict  it  also 
returned  the  special  verdict.  The  general  verdict  of  the 
jury  was  for  the  defendant.  The  special  interrogatory 
submitted  and  the  answer  thereto  is  as  follows : 

**An  innocent  purchaser  of  a  note  is  one  who  obtains 
it  in  the  due  course  of  business,  for  value,  before  ma- 
turity, in  good  faith,  without  notice  of  any  defenses  the 
maker  may  have  to  it. 

Is  the  Iowa  City  State  Bank  an  innocent  purchaser! 
Ans.    No." 

Judgment  was  rendered  in  favor  of  the  defendant 
and  the  plaintiff  has  appealed. 
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HART,  J.,  (after  stating  the  facts).  The  note  in 
question  was  transferred  to  the  plaintiff  bank  for  value 
before  its  maturity. 

It  is  earnestly  insisted  by  counsel  for  the  plaintiff 
that  the  note  sued  on  was  negotiable  in  form  under  our 
Negotiable  Instrument  Law  (Acts  of  1913,  p.  270),  and 
that  the  court  erred  in  not  so  stating  to  the  jury:  But 
the  views  we  shall  hereinafter  express  make  it  unneces- 
sary for  us  to  decide  this  question.  The  trial  court  was 
evidently  of  the  opinion  that  the  note  was  not  negotiable ; 
for  in  its  general  instmctions  to  the  jury  it  refused  to 
submit  the  question  of  whether  or  not  the  plaintiff  was  an 
innocent  holder  before  maturity  for  value  and  in  the 
usual  course  of  business.  The  court  submitted  the  case 
to  the  jury  on  the  question  of  the  false  representations 
of  the  salesman  of  Donald-Richard  Company. 

Among  other  instructions  at  the  request  of  the  de- 
fendant it  gave  the  following: 

**If  you  find  from  the  evidence  that  defendant  was 
induced  to  buy  the  goods  by  reason  of  false  and  fraudu- 
lent representations  of  the  salesman  of  Donald-Richard 
Company,  and  if  you  further  find  that  defendant  offered 
to  return  the  goods  within  a  reasonably  fit  time  after 
discovering  such  fraud,  then  your  verdict  will  be  for  the 
defendant.*^ 

The  plaintiff  asked  the  court  to  give  the  following 
instructions: 

**No.  3.  Fraud  is  a  material  false  representation, 
made  with  a  knowledge  of  its  falsity,  or  a  reckless  dis- 
regard of  whether  it  is  true  or  false,  intending  that  the 
party  to  whom  it  is  made  shall  rely  upon  it,  and  the  party 
to  whom  it  is  made  must  have  the  right  to  rely  upon 
such  statements,  and  he  must  rely  upon  them,  and  so 
relying  act  upon  them  to  his  injury.^' 

**No.  4.  By  material  misrepresentation  is  meant  a 
false  statement  about  existing  or  past  facts,  as  distin- 
guished from  expressions  of  opinion  of  what  could  be 
done  in  the  future;  statements  that  goods  were  salable 
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or  would  increase  sales,  and  bring  business  are  mere 
matters  of  opinion  and  do  not  constitute  fraud." 

(1)  The  court  gave  instruction  No,  3  but  modified 
instruction  No.  4,  by  striking  therefrom  the  words  ''were 
salable  or."  The  court  did  not  err  in  giving  the  in- 
struction on  this  phase  of  the  case  asked  by  the  defend- 
ant nor  in  striking  from  the  instruction  No.  4  as  asked 
by  the  plaintiff  the  words  **were  salable  or."  The  com- 
pany manufactured  the  goods  which  it  offered  for  sale. 
Its  place'  of  business  was  in  another  State.  The  buyer 
had  no  opportunity  to  inspect  the  goods  before  he  pur- 
chased them  and  had  a  right  to  rely  upon  the  representa- 
tions made  by  the  seller  of  goods  of  his  own  manufacture. 
In  such  cases  the  law  implies  a  warranty  that  the  arti- 
cles shall  be  merchantable  and  reasonably  fit  for  the  pur- 
poses for  which  they  were  intended.  Main  v.  Dearing, 
73  Ark.  470;  Main  v.  m  Dorado  Dry  Goods  Co.,  83  Ark. 
15 ;  American  Standard  Jewelry  Co.  v.  HUl,  90  Ark.  78 ; 
and  Metropolitan  Discount  Co.  v.  Fondren,  121  Ark.  250. 

(2)  Tested- by  the  principles  of  law  laid  down  in 
these  cases  it  is  perfectly  evident  from  the  testimony 
recited  in  the  statement  of  facts  of  the  witnesses  for  the 
defendant  (and  which  need  not  be  repeated  here)  that 
the  evidence  is  legally  suflScient  on  this  phase  of  the  case, 
to  warrant  the  verdict.  This  being  true  it  becomes  imma- 
terial to  decide  whether  or  not  the  note  sued  on  was  ne- 
gotiable in  form  under  our  Negotiable  Instrument  Act; 
for,  if  it  be  assumed  that  the  note  was  negotiable  in  form 
still  the  court  was  right  in  rendering  judgment  in  favor 
of  the  defendant  on  the  general  verdict.  We  have  copied 
into  the  statement  of  facts  the  special  interrogatory  sub- 
mitted to  the  jury  and  the  answer  thereto.  Under  this 
the  court  submitted  to  the  jury  the  question  of  whether 
or  not  the  plaintiff  was  an  innocent  purchaser.  Section 
6207  of  Barby^s  Digest,  provides  that  in  all  actions  the 
jury  may  be  required  by  the  court  in  any  case  in  which 
they  render  a  general  verdict  to  find  specifically  upon  a 
particular  question  of  fact  to  be  stated  in  writing  and 
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that  this  special  finding  is  to  be  recorded  with  the  ver- 
dict. Section  6208  provides  that  when  the  special  find- 
ing of  fact  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  may  give  judg- 
ment accordingly.  So  it  will  be  seen  that  under  our 
statutes,  a  general  verdict  for  the  defendant  imports  a 
finding  in  his  favor  upon  all  the  issues  in  the  case  which 
are  consistent  with  the  special  findings  returned  by  the 
jury.  Little  Rock  S  Ft.  Smith  Ry.  v.  MUes,  40  Ark.  298, 
and  Mcmney  v.  Millar,  117  Ark.  633.  There  is  no  incon- 
sistency in  the  present  case  between  the  general  and 
special  verdict.    Indeed,  the  latter  aids  the  former. 

(3)  It  is  contended  by  counsel  for  the  plaintiff  that 
the  special  finding  of  the  jury  was  based  upon  the  theory 
that  the  note  was  non-negotiable.  We  do  not  agree  with 
counsel  in  this  contention.  The  jury  specifically  answered 
that  the  plaintiff  was  not  an  innocent  purchaser.  The 
court  in  framing  the  interrogatory  defined  an  innocent 
purchaser  of  a  note  to  be  one  who  obtains  it  in  due  course 
of  business,  for  value  before  maturity,  in  good  faith  with- 
out notice  of  any  defenses  th^  maker  might  have  had  to 
it.  The  jury  must  have  had  in  mind  this  definition  of  an 
innocent  purchaser  when  it  made  its  special  findings.  It 
is  well  settled  that  when  a  question  of  consistency  be- 
tween the  general  verdict  and  the  special  one  arises, 
nothing  is  presumed  in  aid  of  the  special  findings,  while 
every  reasonable  presumption  is  indulged  in  favor  of 

'  the  general  verdict.  Morrow  v.  Bonehrdke,  84  Kan.  724, 
34  L.  E.  A.  (N.  S.)  1147,  and  Kafka  v.  Union  Stock  Yards 
Co.  (Neb.),  HON.  W.  672. 

Mr.  Thompson  says  that,  if  possible,  the  special 
findings  will  be  interpreted  so  as  to  support  the  verdict 
rather  than  overturn  it.  Thompson  on  Trials,  (2  Ed.), 
Sec.  2693. 

(4)  Finally  it  is  insisted  that  there  is  no  testimony 
in  the  record  upon  whidi  to  base  the  finding  that  the 
plaintiff  was  not  an  innocent  purchaser  for  value.  But 
we  can  not  agree  with  counsel  in  this  contention. 
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It  is  true  that  the  cashier  of  the  bank  testified  that 
his  bank  purchased  the  note  sued  on  for  value  in  the  usual 
course  of  business  before  maturity  and  that  at  Ihe  time 
he  did  not  know  for  what  the  note  was  given  or  that  the 
defendant  had  any  defense  to  it. 

On  cross-examination,  however,  the  cashier  detailed 
a  state  of  facts  which  tended  to  contradict  this  testimony 
and  from  which  the  jury  might  have  found  that  the  bank 
was  not  an  innocent  purchaser  for  value.  The  bank  had 
been  extensively  engaged  in  purchasing  notes  of  between 
one  hundred  and  two  hundred  dollars  in  amount  for  sev- 
eral years  prior  to  the  transaction  in  question.  It  knew 
that  the  company  was  engaged  in  the  wholesale  manu- 
facture and  sale  of  toilet  articles  to  merchants  in  various 
parts  of  the  country.  More  than  five  hundred  notes  of 
about  the  same  amount  as  the  note  sued  upon  had  been 
transferred  by  the  company  to  the  bank  during  the  past 
few  years.  These  notes  were  given  by  persons  scattered 
over  different  states.  No  investigation  of  their  financial 
standing  was  made  by  the  bank  when  the  notes  were 
transferred  to  it,  except  to  ask  the  manufacturing  com- 
pany if  the  makers  were  solvent.  The  cashier  stated  that 
he  understood  in  a  general  way  that  the  notes  were  cus- 
tomers'  notes ;  that  he  had  been  a  witness  in  from  twenty- 
five  to  fifty  suits  on  notes  of  this  kind  during  the  past 
few  years  and  that  the  defense  of  fraud  similar  to  the 
defense  made  in  the  present  case  had  been  set  up  in  about 
twenty-five  per  cent  of  these  cases ;  that  the  bank  had  been 
successful  in  from  seventy-five  to  eighty-five  per  cent,  of 
them ;  that  the  manufacturing  company  was  required  to 
put  $1.25  in  collateral  in  notes  for  every  $1.00  furnished 
by  the  bank ;  that  the  company  paid  all  the  expenses  of 
suit  when  it  was  necessary  to  sue  on  the  notes.  The  bank 
and  the  manufacturing  company  were  engaged  in  busi- 
ness in  the  same  city  and  under  the  circumstances  de- 
tailed above  the  jury  was  warranted  in  finding  that  the 
bank  was  not  an  innocent  purchaser  of  the  note  sued  on. 
HoUmd  Banking  Co.  v.  Booth,  121  Ark.  171 ;  First  Nor- 
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tional  Bank  of  Iowa  City  v.  Smith  (Col.),  136  Pac.  460; 
Johnson  County  Savings  Bank  v.  Rapp  (Wash.),  91  Pac 
382,  and  Johnson  County  Savings  Bank  v.  Gregg,  117  Pac. 
1003. 

It  follows,  that  the  judgment  must  be  affirmed. 


MoCabe  v.  Montgomeby. 
Opinion  delivered  December  17,  1917. 

Stay  bond — ^whebe  subety  is  yolunteeb. — ^Appellees  were  accommo- 
dation endorsers  on  the  note  of  one  P.  Judgment  was  rendered 
against  aU  of  them.  At  P.'s  request  appellant  executed  a  stay 
bond  as  surety.  Appellees  did  not  wish  the  bond  executed  and 
refused  to  join  in  its  execution.  At  its  maturity,  appellant  satis- 
fied the  debt  and  sued  appellees  under  Kirby's  Digest,  I  7924.  Held^ 
appellant  could  not  recover,  having  acted  in  the  transacti<m  with 
respect  to  appellees  merely  as  a  volunteer. 

Appeal  from  Clay  Circuit  Court,  Western  District; 
R.  H.  Dudley,  Judge;  affirmed  in  part  and  reversed  in 
pari 

F.  G.  Taylor,  for  appellant. 

1.  The  note  was  a  joint  and  several  liability  and 
all  the  signers  were  principals.  Kirby  &  Castle's  Di- 
gest, ^  6597,  sub.  7.  Appellant  by  signing  the  stay  bond 
became  surety  for  all,  and  when  he  was  compelled  to  pay 
the  judgment,  they  became  liable  for  the  amount  paid. 
Ih.,  ^  9878;  27  Am.  &  Eng.  Enc.  Law  431;  Kirby  &  Cas- 
tie's  Digest,  ^  5354.  By  executing  the  stay  bond,  ap- 
pellant became  a  supplementary  surety  for  the  debt.  32 
Cyc  18. 

C.  T.  Bloodworth,  for  appellees. 

1.  Appellees  did  not  sign  the  stay  bond,  nor  re- 
quest appeUant  to  sign  it.  Appellees  were  sureties  for 
Patterson  and  all  liable  to  the  bank,  but  as  between  them- 
selves, Ijiey  were  liable  in  the  inverse  order  of  their  un- 
dertakings. 29  Ark.  477;  34 /d.  73;  36  Zd.  145.  Ai^pel- 
lant  was  a  mere  volunteer.    54  Ark.  100. 

SMITH,  J.  Appellees  were  accommodation  endors- 
ers of  the  note  of  T.  J.  Patterson  to  the  order  of  the 
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First  National  Bank,  of  Comings  Arkansas.  The  note 
was  not  paid  at  its  maturity,  and  the  bank  recovered 
judgment  against  all  signers  thereof,  when  Patterson  re- 
quested appellant  McCabe  to  sign  a  stay  bond  with  him, 
staying  said  judgment,  and  McCabe  did  so,  under  the  im- 
pression that  it  was  the  desire  of  all  the  judgment  debtors 
that  he  do  so.  As  a  matter  of  fact,  appellees  did  not  de- 
sire appellant  McCabe  to  sign  the  stay  bond,  and  they, 
themselves,  refused  to  sign  it,  but  on  the  contrary,  stated 
to  the  justice  of  the  peace  that  they  did  not  desire  the 
judgment  stayed  but  desired  that  an  execution  be  issued 
at  once  and  levied  upon  the  property  of  Patterson. 

Upon  the  maturity  of  the  bond,  an'  execution  issued 
against  both  the  principal  and  surety,  which  was  satis- 
fied by  appellant  McCabe  by  paying  the  amount  thereof, 
and  he  thereupon,  pursuant  to  Section  4627  of  Kirby's 
Digest,  obtained  judgment  before  the  jus^tice  of  the  peace 
against  the  judgment  debtors  for  the  amount  paid  by 
him.  In  the  meantime,  Patterson  had  become  insolvent 
and  apparently  indifferent  as  to  the  future  progress  of 
the  litigation.  An  appeal  was  prayed  by  the  other  judg- 
ment debtors,  and  the*  cause  was  heard  by  the  court  be- 
low upon  an  agreed  statement  of  facts,  which  contained 
substantially  the  recitals  of  facts  set  out  above.  The  court 
rendered  judgment  for  all  the  defendants,  including  Pat- 
terson, which  was  evidently  a  clerical  misprison,  as  he 
did  not  appeal  from  the  judgment  of  the  justice  of  the 
peace,  and  no  one  appears  for  him  here,  and  no  one  ap- 
peared for  him  in  the  court  below.  Th^  judgment  in  his 
favor  must,  therefore,  be  reversed  and  tiie  judgment  of 
the  justice  of  the  peace  is  declared  to  be  in  full  force  and 
effect.  Did  the  court  properly  find  for  the  other  defend- 
ants! Appellant  argues  that,  when  he  executed  the  stay 
bond  for  appellees,  he  became  their  surety,  ai^,  when 
he  was  compelled  to  pay  the  judgment  against  xnem,  by 
reason  of  having  executed  the  stay  bond,  they  became 
liable  to  him  for  the  amount  so  paid  under  the  provisions 
of  Section  7924  of  Earby's  Digest,  which  provides  that, 
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when  any  bond,  bill,  or  note  for  the  payment  of  money, 
shall  not  be  paid  by  the  principal  debtor,  but  is  paid  by 
the  surety,  the  principal  debtor  shall  refund  to  the  surety 
the  amount  so  paid.  But  this  statute  only  inures  to  the 
benefit  of  one  who  has  discharged  one  of  the  legal  obli- 
gations mentioned  above  under  which  he  rested  at  the 
time  of  its  disdiarge.  It  does  not  protect  the  mere  volun- 
teer. Appellees  were  not  parties  to  this  stay  bond,  and 
did  not  desire  its  execution.  It  was  not  executed  at  their 
request,  or  for  their  benefit,  and  so  far  as  appellees  are 
concerned,  appellant  must  be  regarded  as  a  volunteer. 
Section  325  Brandt  on  Suretyship  (3  Ed.).  The  sections 
of  Earby's  Digest  cited  above,  under  which  appellant 
prays  judgment,  do  not  authorize  the  rendition  of  judg- 
ment under  the  facts  stated,  and  the  court,  therefore, 
properly  refused  to  render  judgment  in  appellant's 
favor. 


Gabbtson-Gbeason  Lumbbb  Co.  v.  Home  Life  &  Aocidbnt 

Company. 

Opinion  delivered  December  17,  1917. 

1.  Insurance — ^liabuj*^  insurance.— i-The  insured,  in  a  policy  of 
liability  insurance,  may  assign  a  liability  thereunder,  and  a  re- 
striction in  the  policy  prohibiting  the  assignment  of  the  policy 
during  its  life,  does  not  apply. 

2.  iNSxnuNCE — UABUAtY — ^ASSiGNBiENT  OF  LiABUJTY. — ^Appellee  in- 
sured appellant  against  loss  or  expense  resulting  from  legal  lia- 
bility for  damages  on  account  of  bodily  injury  and  accident  suf- 
fered by  any  of  its  employees.  An  employee  of  appellant  was  in- 
jured and  recovered  judgment  against  appellant.  Appellant  bor- 
rowed money  from  the  A.  Surety  Co.,  to  pay  the  judgment,  exe- 
cuted its  note  for  same  and  secured  it  by  an  assignment  to  the 
A.  Co.  of  its  right  of  action  against  appellee;  paid  the  money 
thus  procured  to  the  judgment  holder  in  satisfaction  of  his  judg^ 
ment.  Held,  this  transaction  involved  a  loss  to  appellant  within 
the  meaning  of  its  policy  in  appellee  company,  and  that  the  A.  Co. 
succeeded  to  appeUant's  rights  under  the  policy;  that  appellant 
parted  with  a  valuable  chose  in  action  when  it  assigned  the  policy, 
and  sustained  an  actual  loss  by  payment  in  money,  within  the 
meaning  of  the  "loss"  and  ''money"  clauses  in  the  policy,  when  it 
paid  its  employee's  judgment. 
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8.  Principal  and  surety — supersedeas  boni>— assignbcent  to 
SURETY. — Under  the  facts  as  detailed  above,  the  A.  Co.,  although 
surety  on  appellant's  appeal  bond,  as  assignee  of  the  insurance 
.  policy  or  the  liability  thereunder,  it  succeeded  to  the  rights  of  ap- 
pellant, its  assignor,  under  the  policy. 

i.  Indemnity  insurance— time  for  bringing  action^-Au  indem- 
nity insurance  policy  provided  that  suit  must  be  brought  within 
ninety  days  after  the  payment  of  a  judgment  by  the  insured. 
The  insured  sued  the  indemnity  company  after  paying  a  judg- 
ment against  it  within  the  terms  of  the  policy,  but  the  complaint 
did  not  allege  when  the  judgment  was  paid,  held,  on  demurrer 
the  insurance  company  could  not  contend  that  the  action  was  not 
brought  in  time. 

6.  Indemnity  insurance-v-condition  precedent— time  umit^-A 
condition  precedent  in  an  indemnity  policy  is  a  condition  to  be  per- 
formed before  a  right  of  action  dependent  upon  it  will  accrue, 
such  as  proof  of  loss,  etc.,  the  performance  of  which  should  be 
pleaded  in  the  complaint.    A  time  limit  clause  is  not  a  condition. 

Appeal  from  Dallas  Circuit  Court;  Turner  Butter, 
Judge ;  reversed. 

Crawford  (t  Hooker ^  for  appellant. 

1.  The  demurrer  was  improperly  sustained.  The 
grounds  of  demurrer  urged  were,  (1)  that  the  policy 
was  an  indemnity  policy  and  the  lumber  company  never 
paid  the  policy;  (2)  that  the  assignment  of  the  policy 
was  a  violation  of  the  terms  of  the  policy;  (3)  the  lum- 
ber company  was  insolvent  and  could  not  pay  the  pol- 
icy; (4)  that  suit  was  not  brought  within  ninety  days. 
These  were  all  grounds  of  defense,  not  demurrer,  and 
should  have  been  pleaded.  97  Kans.  275;  155  Pac*  59- 
60,  etc. 

2.  The  surety  company  loaned  the  money  to  pay 
the  judgment  and  took  an  assignment  of  the  policy  to 
secure  the  loan.  It  did  not  pay  the  judgment  as  surety 
in  the  supersedeas  bond.  It  had  the  right  to  sue.  155 
Pac.  60;  Kirby^s  Digest,  §  §  5999-6005;  208  U.  S.  404; 
87  Ark.  60;  99  Id.  618;  103  Id.  473.;  68  Id.  112;  43  L.  B. 
A.  (N.  S.)  614. 

3.  The  assignment  of  the  policy  was  after  condition 
broken  and  merely  the  assignment  of  a  chose  in  action 
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and  did  not  fall  within  the  terms  of  the  policy  prohibit- 
ing a  transfer.  68  Ark.  8;  98 /rf.  58; /6.  340.  See  also, 
240  ^Fed.  36-41;  191  S.  W.  5. 

T.  D.  Wynne,  for  appellee. 

L  The  policy  was  one  of  indemnity  only  and  the 
lumber  company  sustained  no  loss  in  money.  167  S.  W. 
109;  59  L.  K.  A.  444;  20  L.  B.  A.  (N.  S.)  956;  7  Id.  958; 
36  S.  W.  1051.    Nor  did  it  pay  in  money. 

2.  The  alleged  payment  was  a  mere  subterfuge  to 
deceive.  20  L.  K.  A.  956.  The  obligations  of  defendant 
depended  upon  a  ^'condition  precedent"  never  per- 
formed.   49  Wis.  438. 

3.  The  American  Surety  Co.  was  primarily  liable 
and  paid  the  judgment  as  surety  in  the  supersedeas 
bond.  116  Ark.  277;  Kirby  &  Castle's  Digest,  ^  1350; 
29  Ark.  208. 

•  4.  The  suit  was  not  instituted  within  ninety  days. 
116  Ark.  277.-  The  ninety-day  provision  was  reasonable 
and  valid. 

HUMPHREYS,  J.  Garetson-Greason  Lumber  Com- 
pany, for  use  of  American  Surety  Company  of  New  York, 
brought  suit  against  the  Home  Life  &  Accident  Com- 
pany, of  Fordyce,  Arkansas,  in  the  Dallas  Circuit  Court 
to  recover  $1,385  on  an  indenmity  insurance  policy  is- 
sued by  said  Home  Life  &  Accident  Company  to  Garet- 
son-Greason Lumber  Company  on  the  31st  day  of  May, 
1912,  insuring  it  against  loss  or  expense  resulting  from 
legal  liability  for  damages  on  account  of  bodily  injury 
and  accident  suffered  by  any  of  its  employees. 

H.  Goza  was  an  employee  of  Garetson-Greason  Lum- 
ber Company  within  the  terms  of  the  policy,  and  while 
performing  his  duties  on  the  24th  day  of  June,  1912,  his 
arm  was  caught  and  crushed  in  the  sprocket  wheel  of 
the  dust  conveyer  in  the  lumber  company's  mill.  He  in- 
stituted a  suit  against  said  lumber  company  to  recover 
damages  for  the  injury.  The  lumber  company  notified 
the  insurance  company  to  defend  the  suit  but  it  failed  to 
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do  so.  The  lumber  company  made  a  defense  but  Goza 
recovered  a  judgment  against  it  for  $1,250  on  account 
of  the  injury.  The  lumber  company  appealed  the  case 
and  executed  a  supersedeas  bond  with  the  American 
Surety  Company  of  New  York  as  surety  thereon.  When 
the  judgment  was  aflSrmed  by  the  Supreme  Court  it 
amounted,  including  interest  and  costs,  to  $1,385.  The 
lumber  company  paid  the  judgment.  It  borrowed  the 
money  with  which  to  pay  it  from  the  American  Surety 
Company  of  New  York,  executed  a  note  for  same  and  se- 
sured  the  note  by  an  assignment  of  the  policy  of  insur- 
ance to  said  surety  company.  The  amount  so  paijd,  to- 
gether with  attorney's  fees  incurred  in  defending  Goza's 
suit,  constituted  the  basis  of  this  action. 

The  policy  of  insurance  contained  the  following 
clause:  '*No  action  shall  lie  against  the  company  to  re- 
cover for  any  loss  or  expense  under  this  policy  imless 
it  shall  be  brought  by  the  assured  for  loss  or  expense 
actually  sustained  and  paid  in  money  by  him  after  ac- 
tual trial  of  the  issue,  nor  unless  such  action  is  brought 
within  ninety  days  after  payment  of  such  loss  or  ex- 
pense   •    •    •." 

The  policy  also  contained  a  clause  prohibiting  the 
assignment  thereof  without  the  written  consent  of  the 
company  indorsed  on  the  policy  by  an  executive  officer. 
The  complaint  in  the  instant  case  set  out  the  facts  stated 
above. 

A  general  demurrer  was  filed  to  the  complaint  stat- 
ing that  the  matters  and  facts  set  forth  in  the  complaint 
did  not  constitute  a  cause  of  action  against  appellee.  ^ 

The  court  sustained  the  demurrer  to  the  complaint, 
and  appellant  refusing  to  plead  further,  the  complaint 
was  dismissed.  An  appeal  has  been  prosecuted  to  this 
court. 

(1)  The  circuit  court  sustained  the  demurrer  and 
dismissed  the  complaint  upon  the  theory  that  the  Amer- 
ican Surety  Company  of  New  York  paid  the  Goza  judg- 
ment as  a  primary  obligation  on  the  supersedeas  bond. 
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and  for  that  reason  had  no  right  of  action  against  ap- 
pellee under  the  assignment  of  the  insurance  policy. 
We  can  not  agree  with  counsel  for  appellee.  Notwith- 
standing the  restricted  assignment  clause  in  the  policy 
to  the  effect  that  the  policy  should  not  be  assigned  with- 
out the  written  consent  of  the  company,  indorsed  on  the 
policy  by  an  executive  oflScer  of  said  company,  Garetson- 
Greason  Lumber  Company  had  a  right  to  assign  its  right 
of  action  against  the  Home  Life  &  Accident  Company  to 
whomsoever  it  pleased.  The  restriction  simply  pre- 
vented the  assignment  of  tha  policy  during  its  life,  and 
had  no  application  whatever  to  the  assignment  of  a  lia- 
bility thereunder.  Maryland  Casualty  Co.  v.  Omaha 
Electric  Light  S  Power  Co.,  157  Fed.  514;  McBride  v. 
Aetna  Life  Ins.  Co.,  126  Ark.  528. 

(2-3)  Under  the  allegations  of  the  complaint,  con- 
fessed to  be  true  by  the  demurrer,  the  Garetson-Greason 
Lumber  Company  borrowed  sufficient  money  from  the 
American  Surety  Company  of  New  York  to  pay  the  Goza 
judgment,  executed  its  note  for  same  and  secured  it  by 
an  assignment  to  the  surety  company  of  its  right  of  ac- 
tion against  the  Home  Life  &  Accident  Company,  and 
paid  the  money  thus  procured  to  Goza  in  satisfaction  of 
his  judgment.  This  transaction  involved  a  loss  to  Garet- 
son-Greason Lumber  Company  within  the  medning  of 
the  ** actual  loss'*  clause  in  the  policy.  While  it  is  true 
under  the  law  in  this  State  that  sureties  on  an  appeal  or 
supersedeas  bond  are  primarily  liable  to  the  judgment 
creditor,  yet  it  is  as  well  settled  that  they  are  sureties 
only  as  between  the  judgment  creditor  and  themselves. 
As  assignees  of  the  insurance  policy  or  the  liability  there- 
under, the  American  Surety  Company  succeeded  to  the 
rights  of  its  assignor,  Garetson-Greason  Lumber  Com- 
pany, under  the  policy.  The  American  Surety  Go.  of 
New  York,  Appellee,  v.  Maryland  Casualty  Co.,  Appel- 
lant, 97  Kan.  275;  Pacific  Coast  Casualty  Co.  v.  General 
Bonding  d  Casualty  Co.,  240  Fed.  36. 
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It  is  insisted  that  the  complaint  failed  to  allege  the 
payment  of  the  judgment  in  money  required  by  the 
** money*'  clause  in  the  policy.  The  complaint  alleged 
that  appellant  paid  the  judgment  and  that  in  order  to  do 
so,  it  procured  the  money  so  paid  from  the  American 
Surety  Company.  We  think  this  allegation  brings  the 
payment  technically  within  the  clause  of  the  policy.  How- 
ever, this  court  in  passing  upon  a  clause  in  an  indemnity 
policy  said :  ' '  It  is  scarcely  fair  to  construe  the  language 
to  mean  that  it  applied  only  to  currency  actually  handed 
over  and  not  to  a  bona  fide  payment  in  other  property. '^ 
McBride  v.  Aetna  Life  Insurcmce  Co.,  126  Ark.  528. 

It  is  quite  apparent  under  the  allegations  of  the 
complaint  that  the  Garetson-Greason  Lumber  Company 
parted  with  a  valuable  chose  in  action  when  it  assigned 
the  policy;  and  that  it  paid  actual  money  in  the  settle- 
ment of  the  Goza  judgment.  So  there  was  an  actual  loss 
in  payment  in  money  by  appellant  within  the  meaning  of 
the  **loss''  and  *' money  *'  clauses  of  the  policy  when  it 
paid  the  Goza  judgment. 

It  is  insisted,  however,  that  the  complaint  was  sub- 
ject to  demurrer  for  failure  to  allege  that  suit  was 
brought  within  ninety  days  after  the  payment  of  the  Goza 
judgment.  The  policy  provided  that  no  action  should  lie 
unless  brought  within  ninety  days  after  loss.  This  con- 
tention presupposes  that  a  time  limit  clause  in  an  in- 
demnity policy  is  a  condition  precedent.  A  condition 
precedent  in  an  indemnity  policy  is  a  condition  to  be  per- 
formed before  a  right  of  action  dependent  upon  it  will 
accrue,  such  as  proof  of  loss,  etc.,  the  performance  of 
which  should  be  pleaded  in  the  complaint.  Kirby's  Di- 
gest, §  6133.  A  time  limit  clause  wi^in  which  to  bring 
suit  deals  with  an  action  after  accrual  and  is  not  a  con- 
dition, the  performance  of  which  is  necessary  to.  create 
an  action.  In  that  regard,  it  is  akin  to  a  statute  of  limi- 
tation and  must  be  pleaded  as  a  defense  unless  the  bar 
under  the  limitation  stipulation  in  the  policy  were  patent 
on  the  face  of  the  complaint.    In  that  event,  it  might  be 
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reached  by  demurrer.  The  complaint  did  not  allege  when 
the  Goza  judgment  was  paid,  hence  it  is  not  certain  on 
the  face  of  the  complaint  when  the  right  of  action  ac- 
crued, and,  for  that  reason,  could  not  be  reached  by  de- 
murrer. 

The  judgment  is  reversed  and  remanded  with  in- 
structions to  overrule  the  demurrer  to  the  complaint. 


VALiiEY  Oil  Company  v.  Kkady. 
Opinion  delivered  December  3, 1917. 

1.  Attorney's  fees — ^recbivebship  proceedings — ^amicable  and  ad- 
versary PROCEEDINGS — COSTS. — Under  the  statute,  any  creditor  or 
stockholder  of  an  insolvent  corporation,  may  institute  proceed- 
ings to  wind  up  its  affairs,  and  where  such  proceedings  are 
amicable,  that  is,  not  opposed  by  other  stockholders,  then,  as 
the  one  instituting  the  proceedings  does  so  for  the  benefit  of  those 
similarly  situated,  they  must  all  share  the  burden  of  such  proceed- 
ings between  them  in  proportion  to  the  benefits  received;  but 
where  the  proceeding,  although  instituted  under  the  statute,  is  re- 
sisted by  other  creditors  or  stockholders,  thus  causing  the  pro- 
ceedings to  become  of  an  adversary  character,  then  the  rule  of 
apportioning  costs  according  to  the  benefits  received  as  a  result 
of  such  proceedings  does  not  apply.  ^ 

2.  Attorney's  fees— amicable  proceeding— appointment  of  a  sb- 
CBIVEB. — ^In  an  amicable  proceeding  for  the  appointment  of  a 
receiver,  the  sum  of  $250  is  ample  compensation  for  the  labor  in- 
volved in  securing  the  necessary  information  and  in  drawing  the 
petition,  and  in  presenting  the  application  and  procuring  the  or- 
der appointing  the  receiver..  In  determining  what  is  a  proper 
attorney's  fee,  this  court,  on  an  appeal  in  chancery,  trying  the 
cause  de  novo,  may  apply  to  the  facts  proved,  its  own  general 
knowledge  of  the  subject  matter  of  inquiry. 

Appeal  from  Jefferson  Chancery  Conrt;  John  M. 
EUiott,  Chancellor;  modified  and  affirmed. 

Bevena  d  Mundt,  for  appellants. 
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1.  The  fees  should  not  have  been  allowed  or  taxed 
against  the  funds  of  the  oil  company.  This  was  an  ad- 
versary suit,  and  the  attorneys*  fees  were  not  payable 
out  of  the  fund    76  Ark.  146 ;  105  Id.  440. 

2.  The  fee  is  unreasonable. 

Danaher  S  Danaher  and  Moore,  Vineyard  <&  Satter- 
field,  pro  sese. 

1.  The  fee  was  properly  allowed  by  the  court  against 
the  fund.  76  Ark.  504;  95 /rf.  389;  105  7d.  439.  See  also 
158  Mass.  434;  90  Fed.  39;  87  Id.  810;  105  U.  S.  527. 

2.  The  evidence  shows  the  fee  a  reasonable  one. 

STATEMENT  OF  FACTS. 

The  Valley  Oil  Company  was  a  corporation  doing 
business  in  this  State,  having  an  authorized  capital  of 
$83,000,  of  which  E.  S.  Eeady  of  Helena,  Arkansas,  held 
190  shares  of  the  par  value  of  $19,000.  E.  C.  Homor  of 
Helena  held  a  like  number  of  shares,  and  T.  H.  Faulkner 
and  S.  S.  Faulkner  held  forty  shares  each.  The  oil  com- 
pany had  executed  its  notes  for  an  indebtedness  of  $28,500 
on  which  notes  Ready,  with  others,  was  endorser. 

Eeady  employed  the  law  firms  of  Danaher  &  Danaher 
and  Moore,  Vineyard  &  Satterfield  to  institute  proceed- 
ings for  the  appointment  of  a  receiver  for  the  oil  com- 
pany, which  was  done,  and  in  the  petition  asking  for  a  re- 
ceiver it  was  alleged  and  facts  were  set  forth  to  show  that 
the  oil  company  was  insolvent,  and  that  a  receiver  should 
be  appointed  to  take  charge  of  and  administer  its  assets, 
and,  among  other  things,  the  petition  prayed  that  pending 
a  final  hearing  of  the  cause  the  receiver,  or  commissioner 
specially  appointed  for  that  purpose,  be  directed  to  sell 
the  assets  of  the  corporation,  and  that  upon  a  final  hear- 
ing the  costs  of  the  proceeding  be  paid  out  of  the  funds 
coming  into  the  hands  of  the  receiver  from  the  sale  of  the 
assets,  and  that  a  reasonable  fee  be  allowed  the  attorneys 
for  the  plaintiff  (petitioner),  and  also  the  attorneys  for 
the  receiver,  to  be  paid  out  of  any  funds  remaining  after 
the  payment  of  the  other  fees  and  costs  incident  to  the 
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receivership.  A  receiver  was  appointed.  The  attorneys 
for  the  petitioner  advised  with  him  before  they  filed  Ms 
petition,  and  also  with  the  eiiiployees  of  the  company,  and 
examined  the  books  of  the  company  to  obtain  information 
to  enable  them  to  prepare  the  petition  asking  for  the  ap- 
pointment of  a  receiver,  and  after  the  receiver  was  ap- 
pointed they  prepared  his  oath  of  oflSce  and  boncj  and  as-' 
sisted  him  in  qualifying,  advised  him  daily  as  to  his  duties 
as  such  receiver,  and  prepared  his  several  reports.  They 
appeared  before  the  chancellor  and  asked  for  an  order  of 
sale  to  sell  the  property,  which  was  resisted  as  to  the  time 
of  the  sale  and  terms  on  which  the  sale  was  to  be  made, 
and  as  to  the  person  who  should  make  the  same. 

E.  C.  Homor,  through  his  attorney,  asked  the  ap- 
pointment of  another  receiver.  The  controversy  thus 
raised  was  settled  by  the  appointment  of  a  commissioner 
to  make  the  sale. 

The  attorneys  employed  by  the  petitioner  prepared 
the  order  of  the  court  in  regard  to  the  sale  and  advised 
the  commissioner  in  regard  to  making  the  sale,  and  pre- 
pared notices  to  the  creditors  to  file  their  claims,  and  the 
order  of  the  court  requiring  claims  to  be  filed.  Among 
other  claims  presented  was  that  of  the  New  South  Oil 
Mill.  E.  C.  Homor,  T.  H.  Faulkner  and  S.  S.  Faulkner, 
through  attorneys  specially  employed  by  them,  appeared 
and  resisted  .the  allowance  of  its  claim,  alleging  that  the 
New  South  Oil  Mill  was  a  company  in  which  the  peti- 
tioner, E.  S.  Ready,  was  interested.  In  that  controversy 
the  petitioner.  Ready,  was  represented  by  Bridges  & 
Wooldridge.  ^ 

The  property  was  sold  for  $60,000,  25  per  cent,  to  be 
paid  in  cash  and  the  remainder  in  installments,  on  a  credit 
of  three,  six  and  nine  months  after  the  date  of  sale. 

Danaher  &  Danaher  and  Moore,  Vineyard  &  Satter- 
field  presented  a  claim  in  which  they  set  forth  that  the 
Valley  Oil  Company,  the  insolvent  corporation,  was  in- 
debted to  them  for  services  rendered  as  attorneys  in  the 
sum  of  $2,500.  E.  C.  Homor,  T.  H.  Faulkner  and  S.  S. 
Faulkner  resisted  the  allowance  of  this  claim,  and  in  their 
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remonstraiice  they  denied  that  the  Valley  Oil  Company 
was  indebted  to  the  attorneys  on  their  daim  for  services 
in  any  suni^  and  denied  that  the  services  rendered  were 
worth  the  amount  claimed;  and  they  set  forth  that  the 
petition  for  the  appointment  of  a  receiver  was  not  filed 
at  the  instance  and  request  of  all  of  the  stockholders  of 
the  oil  company,  but  was  alone  at  the  request  of  the  peti- 
tioner,  E.  S,  Beady,  and  for  the  protection  of  his  own  in- 
terests. 

W,  T.  Wooldridge  testified  that  he  had  been  engaged 
in  the  active  practice  of  law  at  Pine  Bluff,  Arkansas,  since 
January  1, 1891,  and  that  in  his  opinion  $2,500  would  be 
a  reasonable  fee  for  the  services  rendered  by  the  claim- 
ants. 

Under  the  facts  above  stated,  the  court  rendered  a 
decaree  allowing  the  attorneys  the  sum  of  $2,500,  and  di- 
recting the  receiver  to  pay  same,  which  decree  is  chal- 
lenged by  this  appeal. 

Wood,  J.,  (after  stating  the  facts).  In  Bradshaw 
V.  Bmk  of  Little  Rock,  76  Ark.  501,  504,  we  held:  ** When 
many  persons  have  a  common  interest  in  a  fund,  and  one 
of  them,  for  the  benefit  of  all,  brings  a  suit  for  its  preserva- 
tion, and  retains  counsel  at  his  own  cost,  a  court  of  equity 
will  order  a  reasonable  amount  to  be  paid  to  him  out  of 
the  funds  in  the  hands  of  the  receiver  in  reimbursement 
of  his  outlay.''  Citing  cases.  See,  also.  Federal  Union 
Surety  Co.  v.  Flemister,  95  Ark.  389* 

(1)  Our  statute  authorizes  any  creditor  or  stock- 
holder of  any  insolvent  corporation  to  institate  proceed- 
ing%  in  the  chancery  court  for  the  winding  up  of  the 
affairs  of  such  corporation,  and  when  proceedings  are  in- 
stituted by  a  creditor  or  stockholder  under  this  statute, 
which  proceedings  are  of  an  amicable  character,  that  is, 
not  opposed  by  other  stockholders  and  creditors,  then  as 
the  one  instituting  the  proceedings  does  so  for  the  benefit 
of  those  similarly  situated  it  is  but  just  and  equitable 
that  they  should  share  the  burden  of  the  costs  incident  to 
such  proceedings  between  them  in  proportion  to  the  bene- 
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fits  received,  and  a  court  of  equity  in  such  proceedings, 
should  so  adjust  it.  But  where  the  proceedings,  although 
instituted  under  the  statute,  are  resisted  by  the  other 
creditors  or  stockholders,  H;hus  causing  the  proceedings  to 
become  of  an  adversary  character,  then  the  rule  of  ap- 
portioning costs  accor^ng  to  the  benefits  received  as  a 
result  of  such  proceedings  does  not  apply. 

In  speaking  to  this  subject,  in  Gardner  v.  McAuley, 
105  Ark.  439,  we  used  the  following  language:  **In  Cow- 
Ung  V.  Nelson,  supra  (76  Ark.  146),  we  said:  *The  utmost 
that  can  be  said  of  the  attorney's  fees  are  that  they  were 
part  of  the  costs ;  and  as  to  whether  the  court  has,  in  ami- 
cable suits,  any  right  to  tax  them  as  costs  is  a  question 
that  the  courts  are  divided  upon,  but  all  agree  that  in  ad- 
versary proceedings  they  can  not  be  so  taxed.  *  Upon  con- 
sideration of  that  question  it  now  appears  to  us  that  the 
weight  of  authority  is  against  the  taxation  of  attorney's 
fees,  even  in  amicable  partition  suits,  unless  the  partition 
resulted  solely  from  the  services  of  the  solicitors  for  one 
of  the  parties,  and  such  services  were  accepted  by  the 
other  parties.  In  adversary  suits  there  is  no  ground  for 
taxing  the  fees  of  the  solicitor  of  one  of  the  parties 
against  the  other  parties,  and  the  doctrine  of  allowance 
of  attorney's  fees  in  amicable  suits  of  this  character 
should,  we  think,  be  limited  to  those  cases  where  the  serv- 
ices of  the  plaintiff's  solicitor  not  only  result  in  benefit  to 
the  whole  subject  matter  of  the  litigation,  but  are  accepted 
and  acquiesced  in  by  the  other  parties.  The  rule  does  not 
apply  where  all  of  the  parties  appear  by  their  respective 
solicitors  and  the  proceedings  are  conducted  through 
their  joint  efforts." 

Applying  the  above  principles  to  the  facts  of  this  rec- 
ord, our  conclusion  is  that  the  proceedings  instituted  by 
E.  S.  Heady  for  the  appointment  of  a  receiver  for  the 
Valley  Oil  Company  should  be  treated  as  friendly  down 
to  the  time  when  the  application  was  made  for  an  order  to 
sell  the  property.  Then,  for  the  first  time,  the  appellants 
appeared  and  resisted  the  course  which  the  receiver  was 
proposing  to  take,  and  from  that  time  on,  it  appears  to  us. 
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that  all  that  was  done  should  be  treated  as  adversary,  for 
it  is  manifest  that  the  appellants  thereafter  objected  to 
the  receiver  himself,  and  asked  that  another  be  appointed, 
and  resisted  the  allowiEtnce  of  claims  by  the  receiver  that 
were  filed  by  the  New  South  Oil  Company,  claiming  that 
E.  S.  Beady  (petitioner)  was  interested  in  that  company, 
and  that  the  allowance  of  these  claims  would  not  be  for 
their  benefit,  nor  for  the  benefit  of  the  stockholders  gen- 
erally, but  that  the  allowance  of  such  claims  would  inure 
solely  to  the  personal  benefit  of  E.  S.  Beady.  The  record 
warrants  the  conclusion  that  appellants,  from  the  time 
they  appeared  and  resisted  the  order  of  sale,  were  treat- 
ing the  receiver  and  the  acts  done  by  him  as  hostile  to 
their  interests,  and  as  promoting  the  interests  of  E.  S. 
Beady,  not  in  his  relation  as  a  stockholder,  but  as  further- 
ing his  private  and  individual  interests,  aside  from  such 
relation  and  in  detriment  to  the  interests  of  the  appellants 
and  other  stockholders. 

(2)  The  services  appellees  rendered  inmdent  to  hav- 
ing the  receiver  appointed,  and  down  to  the  time  when  the 
order  of  sale  was  asked  for,  when  the  proceedings  be- 
came adversary,  were  reasonably  worth  the  sum  of  $250. 
It  occurs  to  us  that  in  an  amicable  proceeding  for  the  ap- 
pointment of  a  receiver  the  sum  of  $250  woidd  be  ample 
compensation  for  the  labor  involved  in  securing  the  neces- 
sary information  and  in  drawing  the  petition  and  in  pre- 
senting the  application  and  procuring  the  order  appoint- 
ing the  receiver. 

Of  course,  after  the  proceedings  became  adversary, 
on  account  of  the  large  amounts  involved  and  the  compli- 
cated issues  raised,  if  this  were  a  suit  against  Beady  on 
qiMntum  meruit  for  services,  the  measure  of  compensa- 
tion would  have  to  be  commensurate  with  the  labor  and 
talents  employed  and  required  for  the  conduct  of  litiga- 
tion of  such  magnitude.  As  to  what  would  be  proper  re- 
muneration in  such  case  we  do  not  determine  here,  for 
that  issue  is  not  before  us.  We  are  convinced  that  the 
attorney  who  testified  as  to  the  value  of  the  services  ren- 
dered, and  the  court  in  fixing  the  amount  of  compensation 
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to  the  attorneys,  based  their  estimates  upon  the  value  of 
the  entire  services  that  were  rendered  in  the  proceedings, 
which,  as  we  have  seen,  is  not  the  proper  measure  of  com- 
pensation to  be  allowed  the  attorneys  and  to  be  taxed  as 
costs,  and  paid  out  of  the  funds  of  the  insolvent  corpora- 
tion in  the  hands  of  the  receiver. 

The  character  of  the  services  rendered  by  the  attor- 
neys in  connection  with  what  was  required  to  procure  an 
order  of  a  chancery  court  for  the  appointment  of  a  re- 
ceiver as  in  amicable  proceedings  appears  to  have  been 
fully  developed.  This  court,  trying  the  cause  de  novo, 
may  apply  to  the  facts  proved  its  own  general  knowledge 
of  the  subject  matter  of  inquiry  in  determining  the  value 
of  the  services  that  were  rendered  by  the  attorneys.  See 
LUly  V.  Robinson  Mercantile  Co.,  106  Ark.  571,  and  cases 
there  cited. 

Therefore,  the  decree  of  the  chancellor  will  be  modi- 
fied by  reducing  the  decree  in  favor  of  the  attorneys  to 
the  sum  of  $250,  and  the  decree  as  thus  modified  will  be 
affirmed. 


BiDDLE  V.  State. 

Opinion  delivered  December  10, 1917, 

1.  Evidence — criminal  case — proof  of  bad  charactei^  of  deceased. 
— In  a  prosecution  for  homicide,  the  general  reputation  of  de- 
ceased only,  for  peace  and  quiet,  may  be  proved;  but  such  reputa- 
tion can  not  be  proved  by  isolated  circumstances. 

2.  Criminal  law — proof  that  accused  was  armed. — In  a  prosecu- 
tion for  homicide  the  jury  may  consider  the  fact  that  accused 
was  unlawfully  carrying  a  weapon,  in  determining  whether  he 
used  it  in  his  necessary  self-defense. 

8.  Criminal  law — treasonable  doubt — bright  of  jury  to  takb 
COUNSEL  TOGETHER. — The  accused,  in  a  criminal  prosecution,  is 
protected  by  the  benefit  of  a  reasonable  doubt,  until  it  is  re- 
moved from  the  mind  of  the  Jury  by  evidence  of  his  guilt;  in 
arriving  at  their  verdict,  it  is  proper  for  the  jury  to  take  coun- 
sel together,  and  not  for  each  juror  to  rely  upon  his  own  individ- 
ual opinion,  irrespective  of  the  opinion  and  counsel  of  the  other 
Jurors. 
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4.  Homicide — sblf-defense — mistaken  belief  of  danger. — In  a 
prosecution  for  homicide,  where  defendant  fired  the  fatal  shot 
under  the  belief  that  it  was  necessary  in  order  to  protect  himself 
from  great  harm,  and  if  he  fired  for  that  purpose,  he  should 
be  acquitted,  although  the  jury  believe  accused  was  mistaken 
«    in  his  conclusion  as  to  the  danger  to  himself. 

Appeal  from  Columbia  Circuit  Court;  C.  W.  Smith, 
Judge ;  affirmed. 

Joe  Jomer  and  A.  8.  KUgore,  for  appellant. 

1.  Instructions  Nos.  9,  5  and  6  should  have  been 
given  in  full  as  asked.  They  correctly  state  the  law.  109 
Ark.  478;  3  Tenn.  110;  25  Fla.  517;  172  S.  W.  1010;  93  Id. 
409;92  7rf.  205;  59  7rf.  132. 

2.  Sam  Peniger  should  have  been  permitted  to  tes- 
tify as  to  character  of  deceased.  26  Cent.  Digest,  507-510. 

John  D.  Arbnckle,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  Instruction  No.  9  was  properlv  refused.  13  R. 
C.  L.,  p.  913,  §  217;  72  Vt.  381;  122  IlL  1;  36  Miss.  531; 
73  S.  C.  277;  43  Tex.  Cr.  328;  Const.,  art.  7,  §  23. 

2.  The  court  properly  modified  the  fifth  instruction. 
117  Ala.  59-66;  105  Id.  8;  115  Id.  42;  131  Cal.  240;  63  Oh. 
St.  173 ;  72  Minn.  296 ;  67  la.  475 ;  157  HI.  153 ;  134  Mo.  109. 

3.  Instruction  6,  asked,  is  not  the  law,  and  the  court 
properly  refused  the  first,  fourth  and  fifth  paragraphs 
thereof.    67  Ark.  594 ;  75  Id.  350 ;  69  Id.  648. 

4.  Sam  Peniger 's  testimony  was  not  admissible  to 
prove  deceased's  character.  Violent  and  turbulent  dis- 
position can  not  be  proven  by  an  isolated  circumstance. 
It  can  be  proved  only  by  general  reputation.  130  Ark. 
365 ;  38  Ark.  498 ;  67  Id.  117. 

SMITH,  J.  Appellant  seeks  by  this  appeal  to  re- 
verse the  judgment  of  the  court  below,  sentencing  him  to 
a  term  of  six  years  in  the  penitentiary  upon  a  conviction 
before  the  jury,  of  murder  in  the  second  degree. 

The  crime  was  alleged  to  have  been  committed  by 
shooting  Luther  Peniger  with  a  gun,  and  the  defense 
interposed  was  that  of  self-defense. 
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At  the  trial  appellant  oflfered  to  show  by  Sam  Peni- 
ger,  a  brother  of  the  deceased,  that  he  (Sam  Peniger) 
had  said  to  his  brother,  a  short  time  before  the  killing, 
that  if  he  (the  deceased)  did  not  mend  his  way  and  stop 
getting  into  so  much  trouble,  he  would  die  with  his  shoes 
on.  The  court  refused  to  permit  the  introduction  of  this 
evidence  and  exceptions  were  duly  saved. 

Exceptions  were  saved  to  the  refusal  of  the  court  to 
give  an  instruction  numbered  9,  which  reads  as  follows : 

^^9.  You  are  instructed  that  the  defendant  had  a 
right  to  use  a  weapon  which  he  carried  unlawfully  in  his 
necessary  self-defense,  and  the  fact  that  he  carried  a' 
weapon  unlawfully,  standing  alone,  should  not  be  consid- 
ered as  any  evidence  of  his  guilt  on  the  trial  of  this  case, 
but  you  are  the  sole  judges  as  to  whether  he  used  an  un- 
lawful weapon,  as  well  as  to  whether  he  used  it  in  his  nec- 
essary self-defense. '^ 

An  instruction  numbered  5  was  asked  by  appellant, 
which  told  the  jury,  among  other  things,  that  **so  long 
as  a'  reasonable  doubt  of  his  guilt  remains  in  your  minds 
you  can  not  convict  the  defendant.  He  is  protected  by 
the  benefit  of  a  reasonable  doubt  until  it  is  removed  from 
the  mind  of  each  juror  by  evidence  which  convinces  each 
juror  of  his  guilt  to  a  moral  certainty. '  ^  The  court  struck 
out  the  words  **each  juror, '^  and  inserted  the  words, 
''the  jury'*  in  both  places  where  those  words  occur,  and 
exceptions  were  duly  saved  to  this  action. 

The  court  was  asked  by  appellant  to  give  an  instruc- 
tion in  which  the  jury  was  told  that,  in  determining 
whether  or  not  appellant  acted  in  his  necessary  self-de- 
fense, **in  so  far  as  possible  you  are  to  place  yourself  in 
the  position  and  under  the  circumstances  surrounding  the 
defendant  at  the  time  of  the  shooting,  acting  without  care- 
lessness on  his  part,  as  those  circumstances  and  his  posi- 
tion have  been  disclosed  by  the  evidence,  viewing  it  from 
the  standpoint  of  the  defendant  at  the  time,  as  you  believe 
from  the  evidence  it  appeared  to  him,  you  will  ask:  (1) 
Did  it  appear  at  the  time  he  fired  the  fatal  shot  that  he 
was  in  danger  of  losing  his  life  or  of  receiving  great  bod- 
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ily  harm  at  the  hands  of  the  deceased!  (2)  If  it  did  so 
appear,  did  the  defendant  reach  the  conclusion  that  he 
was  in  danger  of  losing  his  life  or  of  receiving  great  bod- 
ily harm  at  the  hands  of  the  deceased  after  the  exercise 
of  such  caution  and  prudence  in  judging  the  appearance 
and  circumstances  by  which  he  was  surrounded  as  it  ap- 
peared to  him  to  be  reasonably  consistent  with  his 
safety!" 

We  will  discuss  the  assignments  of  error  in  the  order 
in  which  they  are  stated. 

(1)  The  excluded  testimony  of  Sam  Peniger  was 
incompetent.  It  was,  of  course,  competent  to  prove  that 
the  deceased  was  a  man  of  bad  reputation  for  peace  and 
quietude,  if  such  was  the  case ;  but  this  reputation  could 
not  be  shown  by  proving  isolated  circumstances.  Such 
testimony  is  confined  to  proof  of  general  reputation. 
Fowler  v.  State,  130  Ark.  365;  Camphell  v.  Staie,  38  Ark. 
498;  Hardgraves  v.  State,  88  Ark.  262. 

(2)  Instruction  numbered  9  was  properly  refused. 
It  is  true  we  said,  in  the  case  of  Moore  v.  State,  109  Ark. 
478,  that  a  person  is  not  to  be  deprived  of  his  right  to  use 
a  weapon  in  his  necessary  self-defense  because  he  is  car- 
rying it  unlawfully.  But  it  is  an  entirely  different  mat- 
ter to  say  that  the  jury  may  not  consider  that  fact  as  any 
evidence  in  determining  whether  the  person  who  so  car- 
ried it  used  it  in  his  necessary  self-defense.  The  de- 
ceased was  unarmed,  and  the  testimony  was  sharply  con- 
flicting as  to  the  circumstances  of  the  killing,  and  we  can 
not  say  that  the  jury  should  have  disregarded  entirely  the 
fact  that  one  of  the  participants  was  armed.  Such  a 
charge  would  have  been  upon  the  weight  of  the  evidence. 

(3)  The  court  properly  amended  instruction  num- 
bered 5.  It  is  the  duty  of  the  jury  to  take  counsel  to- 
gether. Each  juror  must  necessarily  reach  his  own  con- 
clusion about  the  merits  of  the  case  he  is  trying;  but,  in 
doing  so,  it  is  proper  for  him  to  take  into  account  the  fact 
that  other  jurors  are  supposed  to  be  as  impartial  and  as 
disinterested  as  he,  himself,  is ;  that  they  have  heard  the 
very  evidence  upon  which  he  is  required  to  base  his  con- 
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elusion.  The  whole  policy  of  the  law,  in  having  more 
than  one  juror,  would  be  defeated  if  they  were  not  to  take 
counsel  together  and  be  influenced  by  the  views  of  their 
fellows.  While  the  law  does  require  a  unanimous  ver- 
dict, it  is  contemplated  that  this  verdict  will  be  arrived 
at  by  a  comparison  of  views  and  an  interchange  of  opin- 
ions on  the  part  of  the  jurors,  and  that  juror  would  be  an 
obstructor  of  the  processes  of  the  law  who  refused  to 
yield  his  opinion  when  shown  by  his  fellows  that  it  was 
not  well  founded,  simply  because  it  was  the  opinion  he 
had  reached  before  confeiTing  with  them.  A  similar  in- 
struction was  reviewed  by  the  Supreme  Court  of  Alabama 
in  the  case  of  Cimningham  v.  State,  117  Ala.  59,  66,  and 
it  was  there  said : 

'*  Aside  from  the  inartificial  manner  in  which  the 
charge  is  drawn,  it  is  vicious  in  that  it  is  calculated  to 
impress  the  mind  of  a  juror  with  the  idea  that  his  verdict 
must  be  reached  and  adhered  to  without  the  aid  of -that 
consideration  and  deliberation  with  his  fellow- jurors 
which  the  law  intends  shall  take  place  in  the  jury  room.^' 

The  Supreme  Court  of  Ohio,  in  the  case  of  Davis  v. 
State,  63  Oh.  St.  173,  said :  *'The  proper  charge  to  a  jury 
in  a  criminal  case  is,  tl^at  the  jury,  and  not  that  each 
juror,  should  be  convinced,  beyond  a  reasonable  doubt,  of 
the  ^ilt  of  the  accused  before  finding  him  guilty.^' 

(4)  It  will  be  observed  that  instruction  numbered  6 
deals  with  the  question  of  the  appearance  of  danger,  the 
law  of  which  subject  has  been  discussed  in  numerous  de- 
cisions of  this  court,  a  late  case  being  that  of  Holland  v. 
State,  126  Ark.  332.*  No  error  would  have  been  com- 
mitted had  the  entire  instruction  been  refused,  because, 
as  was  said  in  the  case  last  cited,  no  attempt  was  made 
to  show  that  the  accused  was  not  a  ** reasonable  person,** 
and  instructions  numbered  7  and  8,  given  at  appellant  *s 
request,  declared  the  law  on  this  subject  in  language 
chosen  by  himself,  and  which  was  as  favorable  to  him  as 
he  had  any  right  to  ask,  the  instructions  being  to  the 
effect  that  the  jury  must  base  its  findings  upon  what  they 
believed,  from  the   evidence,  the    defendant    actually 
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thought  of  the  circumstances  and  appearances  by  which 
he  was  surrounded  at  the  time;  and  that  if  he  honestly, 
and  without  fault  or  carelessness,  believed  he  was  in  dan- 
ger of  losing  his  life  or  of  receiving  great  bodily  harm  at 
the  hands  of  the  decea^sed,  and  that  it  was  necessary  to 
shoot  the  deceased  in  order  to  prevent  such  harm  to  him- 
self, and  that  he  fired  the  fatal  shot  for  this  purpose,  that 
the  accused  must  be  acquitted,  although  the  jury  naay 
now  believe  from  the  evidence  that  the  accused  was  mis- 
taken in  his  conclusions  as  to  the  danger  to  himself  and 
that  in  fact  there  was  no  danger  threatening  him,  and  no 
necessity  for  shooting  the  deceased.  We  do  not  quote 
these  instructions  in  full,  as  they  are  somewhat  lengthy, 
and  amplify  the  declarations  of  law  stated,  and  as  they 
fully  declared  the  law  of  that  subject,  no  error  was  com- 
mitted in  refusing  to  give  in  its  eijtirety  another  instruc- 
tion upon  the  same  subject. 

Finding  no  prejudicial  error,  the  judgment  is  af- 
firmed. 


Davis  v.  State. 

Opinion  delivered  December  22, 1917. 

1.  Arrest  op  judgment — certainty  in  an  indictment. — Certainty 
in  an  indictment  is  required  when  charging:  an  offense,  and  a 
demurrer  thereto  should  be  sustained  unless  the  language  of  the 
indictment  charges  an  offense  with  reasonable  certainty  so  as 
to  put  the  accused  on  notice  of  the  nature  of  the  charge  he  is 
called  upon  to  meet;  but  when  the  sufficiency  of  the  indictment 
is  called  in  question  by  motion  in  arrest  of  judgment,  the  rule 
is  different,  and  if  it  can  be  gathered  from  the  language  of  the 
indictment  that  the  essentials  of  the  crime  are  charged  either 
directly  or  by  reasonable  inference,  then  the  motion  should  be 
overruled. 

2.  Subornation  op  perjury — supficiency  op  indictment. — An  in- 
dictment charging  subornation  of  perjury,  when  tested  on  mo- 
tion in  arrest  of  judgment,  held,  to  allege  that  the  perjured  tes- 
timony was  given  under  oath. 

Appeal  from  Columbia  Circuit   Court;   Chas.   W, 
Smith,  Judge ;  affirmed. 


Digitized  by  VjOOQIC 


ABK.]  Davis  v.  State.  543 

Sid  White,  for  appellant. 

1.  The  judgment  should  have  been  arrested.  Every 
material  fact  necessary  to  constitute  the  offense  must  be 
alleged  in  the  indictment.  Kirby's  Digest,  ^  2427;  29 
Ark.  70-1 ;  37  Id.  il7 ;  100  Id.  196 ;  103  Id.  433-4.  The  in- 
dictment must  state  all  the  essential  elements  of  perjury 
as  well  as  of  subornation  of  perjury.  Kirby's  Digest,  §  § 
1972-3;  30  Cyc.  1440;  72  Ark.  192;  47  Id.  553;  53  Id.  395. 

2.  It  fails  to  charge  that  the  witness  Atkins  was 
ever  sworn.  24  Ark.  595;  30  Cyc.  1440;  2  Wharton,  Cr. 
Law  (11  ed.),  §  1549;  Kirby^s  J)igest,  §  1968;  110  Ark. 
555. 

3.  It  fails  to  charge  that  the  court  had  jurisdiction. 
110  Ark.  554 ;  45  Id.  336 ;  80  Id.  226 ;  30  Cyc.  1440 ;  2  Whar- 
ton, Cr.  Law  (11  ed.),  §  1549.  It  also  fails  to  charge  the 
falsity  of  the  alleged  evidence.  59  Ark.  119;  54  Id.  584; 
30  Cya  1437.  Or  by  antithesis  the  truth  as  to  the  matters 
alleged.  59  Ark.  119;  54  Zrf.  584;  30  Cyc.  1437.  Or  that 
Atkins  **knowijjgly  and  wilfully'*  testified  as  alleged.  30 
Cyc.  1437;  2  Wharton,  Cr.  Law,  §  1593,  p.  1730. 

4.  Perjury  must  be  wilfully  and  corruptly  com- 
mitted   59  Ark.  113 ;  32  Id.  192 ;  30  Cyc.  1403. 

John  D.  Arhv^Me,  Attorney  General,  and  T.  W. 
Campbell,  Assistant,  for  appellee. 

1.  The  same  strictness  is  not  required  when  an  in- 
dictment is  attacked  by  motion  in  arrest  as  upon  demur- 
rer. 110  Ark.  549;  144  Fed.  801.  It  sets  forth  the  sub- 
stance of  the  offense.  Kirby's  Digest,  §  §  1970-3;  155 
Mass.  224;  149  Fed.  869.  Defects  not  prejudicial  are  not 
material.  Jurisdiction  is  sufl5ciently  charged.  Kirby's 
Digest,  §  2229;  63  Ark.  618,  etc. 

2.  The  finding  of  a  jury  on  a  disputed  question  of 
fact  will  not  be  disturbed.  104  Ark.  162 ;  101  Id.  51 ;  103 
W.4. 

3.  The  witness  was  sworn  and  he  was  corroborated. 
53  Ark.  395. 
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4.  Atkins  was  not  drunk  and  knew  he  was  testifying 
falsely.  The  jury  were  properly  instructed  and  the  ver- 
dict is  conclusive. 

McCULLOCH,  C.  J.  The  defendant,  John  Davis, 
was  convicted  of  the  crime  of  subornation  of  perjury  un- 
der an  indictment  which  (omitting  caption)  reads  as  fol- 
lows : 

*'The  said  defendant,  on  the  27th  day  of  August, 
1917,  in  Columbia  County,  Arkansas,  did  uidawf  ully,  wil- 
fully, corruptly  and  f eloneously  procure  one  Earl  Atkins 
to  commit  wilful  and  corrupt  perjury  in  a  cause  then 
pending  in  the  Columbia  Circuit  Court,  February  term, 
1917,  wherein  the  State  of  Arkansas  was  plaintiff  and 
John  Davis  was  defendant,  charged  with  the  offense  of 
an  assault  with  intent  to  kill,  alleged  to  have  been  com- 
mitted upon  one  Frank  Turner  by  offering  to  pay  to  him, 
the  said  Earl  Atkins,  the  sum  of  ten  dollars  and  giving  to 
him,  the  said  Earl  Atkins,  before  and  during  said  trial, 
whiskey ;  said  false,  perjured  and  corrupt  testimony  being 
given  by  the  said  Earl  Atkins  was  then  and  there  mate- 
rial to  the  issue  and  in  substance  as  follows,  towit:  That 
the  said  Earl  Atkins,  while  standing  in  front  of  Hutchin- 
son's drug  store,  in  the  city  of  Magnolia,  Columbia 
County,  Arkansas,  saw  one  Frank  Turner  make  an  as- 
sault upon  him,  the  said  John  Davis,  with  an  open  knife, 
in  the  hands  of  him,  the  said  Frank  Turner,  before  he, 
the  said  John  Davis,  interfered  or  attempted  to  raise  a 
difficulty  with  him,  the  said  Frank  Turner,  which  said 
testimony  given  by  the  said  Earl  Atkins  was  in  truth  and 
in  fact  false,  corrupt  and  perjured,  and  the  said  John 
Davis  well  knew  at  the  time  he,  the  said  John  Davis,  pro- 
cured the  said  Earl  Atkins  to  give  such  testimony  that 
the  same  was  false,  corrupt  and  perjured,  against  the 
peace  and  dignity  of  the  State  of  Arkansas. '* 

There  was  a  demurrer  to  the  indictment,  but  a  ruling 
thereon  of  the  court  was  never  requested.  After  convic- 
tion there  was  a  motion  in  arrest  of  judgment,  and  the 
principal  contention  here  for  reversal  is  that  the  indict- 


Digitized  by  VjOOQIC 


ABK.]  Davis  v.  State.  545 

ment  is  not  sufficient  to  charge  a  public  offense  and  that 
for  that  reas6n  the  court  erred  in  refusing  to  arrest  the 
judgment.  The  sufficiency  of  the  indictment  is  attacked 
in  several  particulars^  but  it  must  be  remembered  that 
the  rule  established  for  interpreting  an  indictment  when 
the  question  arises  on  motion  in  arrest  of  judgment  is 
that  ^Hhe  language  of  the  indictment  will  be  given  that 
construction  and  interpretation  which  results  in  holding 
it  sufficient,  if  it  is  not  manifest  that  another  construction 
and  interpretation  is  required,  as  called  for  by  the  plain, 
ordinary  and  usual  meaning  of  the  words  of  the  indict- 
ment." Loudermilk  v.  State,  110  Ark.  549.  Certainty 
in  an  indictment  is  required  when  charging  an  offense, 
and  on  demurrer,  which  constitutes  a  direct  attack  upon 
its  sufficiency,  the  demurrer  should  be  sustained  unless 
the  language  of  the  indictment  charges  an  offense  with 
reasonable  certainty  so  as  to  put  the  accused  on  notice  of 
the  nature  of  the  charge  he  is  called  upon  to  meet;  but 
when  the  sufficiency  of  the  indictment  is  called  in  question 
by  motion  in  arrest  of  judgm^it  the  rule  is  different,  and 
if  it  can  be  gathered  from  the  language  of  the  indictment 
that  the  essentials  of  the  crime  are  diarged  either  directly 
or  by  reasonable  inference,  then  the  motion  should  be 
overruled. 

The  first  point  made  against  the  sufficiency  of  the 
indictment  is  that  it  does  not  charge  that  the  false  tes- 
timony of  the  suborned  witness  was  given  under  oath. 
Our  statute  on  the  subject  of  subornation  of  perjury  reads 
as  follows : 

"In  every  indictment  for  subornation  of  perjury,  oi 
for  any  corrupt  bargain,  contract  or  attempt  to  procure 
another  to  commit  perjury,  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offense,  without  setting  forth 
the  record,  proceeding  or  process,  or  any  commission  or 
authority  of  the  court  or  person  before  whom  the  perjury 
was  committed,  or  the  form  of  the  oath  or  affirmation,  or 
the  manner  of  administering  the  same.  ^ '  Kirby  *s  Digest, 
§  1973. 
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It  will  be  observed  that  this  statute  eliminates  the 
necessity  of  setting  forth  **the  fonn  of  the  oath  or  affirm- 
ation, or  the  manner  of  administering  the  same,"  but  not 
the  allegation  that  the  oath  was  taken*  and  it  is  still  nec- 
essary to  charge  in  an  indictment  for  subornation  that  the 
testimony  was  given  under  oath-  We  think,  however, 
that  under  a  liberal  interpretation  of  the  language  used 
in  the  indictment,  it  is  sufficient  to  constitute  a  charge 
that  the  testimony  of  the  suborned  witness  was  given  un- 
der oath.  It  refers  to  the  testimony  as  **  wilful  and  cor- 
rupt perjury,"  and  uses  the  words  '*said  false  and  cor- 
rupt testimony."  Testimony  is,  in  a  legal  meaning,  *Ho 
8tate  or  dedare^  on  oath  or  affirmation  before  a  judicial 
tribunal  or  officer."  We  are  of  the  opinion,  therefore, 
that  while  it  is  essential  for  an  indictment  to  charge  that 
the  testimony  was  given  under  oath,  the  language  in  this 
indictment  is  sufficient  when  tested  on  motion  to  arrest 
the  judgment  to  constitute  such  an  allegation. 

Another  objection  is  that  the  indictment  fails  to  prop- 
erly charge  the  falsity  of  the  testimony  given  by  the  wit- 
ness, but  this  point  is  ruled  by  the  decision  in  LoudermUk 
v.  Staie,  supra. 

The  jurisdiction  of  the  court  in  which  the  testimony 
was  given  was  also  sufficiently  set  forth  in  stating  that 
the  testimony  was  given  in  a  certain  criminal  prosecu- 
tion by  the  State  in  the  circuit  court  of  Columbia  County. 
The  evidence  was  sufficient  to  sustain  the  verdict  and 
there  is  no  assignment  of  error  in  the  court's  charge  to 
the  jury  on  other  rulings  during  the  progress  of  the  trial. 

Affirmed. 
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National  Union  Fire  Insurance  Co.  v.  School  District 

No.  60. 

Opinion  delivered  December  17,  1917. 

1.  Appeal  and  ERBOR—HABBfLESS  errors— A  cause  will  not  be  re- 
versed on  appeal,  because  of  an  erroneous  declaration  or  appli- 
cation of  law  by  the  trial  judge,  where  no  prejudice  to  the  ap- 
pellant is  shown. 

2.  Appeal  and  error — ^action  on  insurance  poucy — ^failure  to 

PLEAD    condition    PRECEDENT — HARMLESS    ERROR. — ^An    action    waS 

brought  on  a  policy  of  tornado  insurance,  and  appellant  de- 
murred generally  to  the  complaint;  and  set  up  in  his  brief  that 
the  appellee  had  not  alleged  the  performance  of  certain  condi-, 
tions  precedent  to  its  right  of  action.  Held,  under  the  facts 
and  pleadings  that  appellant  failed  to  show  any  prejudice  re- 
sulting to  it  from  the  rulings  of  the  court,  in  overruling  the 
demurrer. 

3.  Appeal  and  error — instructions — not  responsive  to  the  is- 
sCes. — An  instruction  given  hy  the  court,  although  not  respon- 
sive to  the  issues,  is  not  cause  for  reversal,  where  no  prejudice 
therefrom  resulted  to  the  appellant. 

4.  Receipt  in  full — not  binding,  when — mistake. — A  receipt  is 
not  absolute  or  conclusive,  if  given  under  a  mistake. 

5.  Contract — writing — correction  for  mutual  mistake. — A  writ- 
ten contract,  executed  under  mutual  mistake  of  the  parties,  is 
subject  to  inquiry  and  correction  in  a  court  of  law  as  well  as 
in  equity. 

§.  Insurance — "payment  in  full" — correction  tor  mistake. — ^An 
insurance  company  paid  the  claimant  for  a  loss,  the  draft  re- 
citing that  it  was  in  "full  satisfaction,  compromise  and  indemnity 
for  all  claims  and  demands  for  loss  and  damage  by  storm.  May 
20,  1916,  to  the  property  described  in  ^he  policy."  It  appeared 
that  the  parties  were  mistaken  at  the  time  as  to  the  amount 
necessary  to  repair  the  loss;  held,  the  statements  in  the  draft 
were  not  absolute  or  conclusive. 

7.  Insurance — tornado — proof  of  condition  upon  subsequent 
DATE. — ^A  building  was  damaged  by  a  tornado  in  May,  and  very 
slightly  damaged  by  another  tornado  in  June.  In  an  action  on  a 
tornado  policy,- for  the  damage  done  in  May,  held,  under  the  facts, 
that  evidence  of  its  condition  the  following  February,  was  ad- 
missible, it  appearing  that  its  condition  in  February  was  en- 
tirely due  to  the  damage  sustained  the  preceding  May. 
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Appeal  from  Washington  Circuit  Court ;  J.  8.  Maples, 
Judge;  affirmed. 

J.  W.  Grabid,  for  appellant. 

1.  The  court  erred  in  overruling  the  demurrer.  The 
complaint  does  not  allege  the  performance  of  the  condi- 
tions precedent  in  the  policy.  38  Ark.  127;  Gould  on 
Pleading  (3  ed.)  175;  10  Ark.  416;  Kirby^s  Digest,  §  § 
623,  6119. 

2.  Thb  court  erred  in  its  charge  to  the  jury  as  to 
substantial  compliance  with  the  conditions  of  the  contract. 
57  Ark.  461. 

3.  It  was  error  to  refuse  an  instructed  verdict  for 
defendant.  The  liability  has  been  fully  settled.  93  Ark. 
383.    There  was  no  fraud  or  mistake. 

4.  Testimony  as  to  the  condition  of  the  school  in 
February,  1917,  was  improperly  admitted. 

H.  L.  Pearson,  for  appellee. 

1.  The  complaint  stated  a  good  cause  of  action.  All 
conditions  precedent  were  waived.  83  Ark.  126;  74  Id. 
72 ;  77  Id.  27 ;  94  Id.  21 ;  79  Id.  266 ;  77  Id.  41 ;  72  Id.  365 ; 
89  Id.  Ill ;  94  Id.  227 ;  83  Id.  575 ;  33  Id.  428. 

2.  The  instructions  given  are  correct  But  no 
proper  exceptions  were  saved  and  no  request  for  other 
instructions  asked.  Ill  Ark.  231;  116  Id.  260;  110  Id. 
209;  106  7d.  315. 

3.  The  payment  was  not  in  full,  as  there  was  a  mu- 
tual mistake.    86  N.  W.  32 ;  70  Id.  761 ;  24  So.  936. 

HUMPHREYS,  J.  Appellee  instituted  suit  in  the 
Washington  Circuit  Court  against  appellant  on  a  tor- 
nado insurance  policy  for  damages  alleged  to  have  been 
done  to  its  school  building  by  a  storm  on  May  20,  1916. 
The  west  end  of  the  building  was  blown  off  the  foundation 
five  or  six  feet  and  the  east  end  five  or  six  inehes.  The 
policy  was  made  a  part  of  the  complaint  and  contained 
a  *'loss  proof*  clause  to  the  effect  that  appellee  would 
make  written  proof  under  oath  of  any  loss  that  might 
occur  within  sixty  days  from  the  date  of  the  loss.    It  also 
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contained  a  conditional  arbitration  clause  and  other 
dauses  of  like  nature  unnecessary  to  set  out  in  this  opin- 
ion, as  no  dispute  arose  in  the  case  concerning  them. 

A  general  demurrer  was  filed  to  the  complaint  charg- 
ing that  it  failed  to  state  a  cause  of  action.  The  demur- 
rer was  overruled  and  appellant -saved  its  exception  to 
this  ruling  of  the  court. 

Appellant  then  filed  an  answer,  reserving  all  rights 
under  the  demurrer.  The  answer  admitted  the  issuance 
of  the  policy  and  that  it  was  in  force  and  effect  on  the 
20th  day  of  May,  1916 ;  but  denied  that  the  school  build- 
ing was  injured  by  tornado  or  wind  storm  or  both ;  denied 
that  the  district  suffered  damage  in  the  amount  of  $400, 
or  that  it  was  indebted  to  the  aohool  district  in  any  sum 
whatever.  By  way  of  further  defense,  it  alleged  that  if 
the  school  district  suffered  any  damage  by  reason  of  a 
casualty  covered  by  the  policy,  same  had  been  proved, 
adjusted,  compromised  and  paid  by  appellant:  and  spe- 
cifically alleged  that  appellee  filed  its  proof  of  loss  on  ac- 
count of  the  damage  on  May  20,  1916,  mentioned  in  the 
complaint,  and  that  ^ame  was  fully  adjusted  and  paid  by 
appellant.  Appellee  filed  reply,  denying  that  the  loss 
pleaded  in  the  complaint  had  been  proved,  adjusted,  com- 
promised and  paid  by  appellant ;  and  denied  that  appellee 
had  filed  proof  of  the  loss  covering  damage  on  May  20, 
1916,  mentioned  in  the  complaint;  and  denied  that  any 
payment  was  made  or  offered  because  of  such  casualty, 
loss  or  damage  set  up  in  the  complaint. 

The  cause  was  heard  upon  the  pleadings,  oral  evi- 
dence and  instructions  of  the  court  and  a  verdict  ren- 
dered in  favor  of  appellee  for  $240,  upon  which  judgment 
was  rendered. 

The  necessary  proceedings  were  had  and  done  and 
an  appeal  has  been  prosecuted  to  this  court. 

(1-2)  The  first  contention  made  by  appellant  for 
reversal  is  that  the  complaint  failed  to  state  a  cause  of 
action  in  not  pleading  performance  by  appellee  of  the 
conditions  precedent  in  the  policy.  It  will  be  observed 
the  demurrer  is  general.    It  does  not  point  out  any  spe- 
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oific  condition  in  the  policy  as  being  a  condition  prece- 
dent. The  record  does  not  disclose  that  appellant  pointed 
out  to  the  circuit  court  the  defect  in  the  pleadings  he  now 
complains  of.  So  far  as  the  record  speaks,  he  now,  for 
the  first  time,  insists  that  the  complaint  should  have 
averred  that  appellee  had  performed  all  the  conditions 
precedent  in  the  policy  or  should  have  alleged  the  waiver 
of  said  conditions  by  appellant  Even  now  appellant 
does  not  point  to  any  particular  provision  in  the  policy  as 
a  condition  precedent  to  recovery.  It  is  alleged  in  the 
answer  that  appellee  made  proof  of  loss  in  accordance 
with  the  requirements  of  the  policy,  therefore  no  preju- 
dice resulted  to  appellant  according  to  its  own  allegations 
on  account  of  appellee's  failure  to  plead  performance  in 
this  particular.  Appellant  also  pleaded  by  way  of  an- 
swer a  compromise  settlement  and  payment  of  the  loss 
incurred  by  tornado  or  wind  storm  on  May  20, 1916,  and 
went  to  trial  on  that  issue.  This  clearly  constituted  a 
waiver  of  the  conditions  precedent  in  the  policy,  and, 
therefore,  no  prejudice  resulted  to  appellant  on  account 
of  the  failure  to  plead  performance  on  its  part  or  waiver 
on  appellant's  part.  Learned  counsel  for  appellant  is 
correct  in  his  contention  that  when  instruments  providing 
for  mutual  undertakings  are  made  the  basis  of  actions 
at  law,  the  rule  of  pleading  requires  that  the  plaintiff 
allege  performance  of  all  conditions  precedent  on  his  part 
or  a  waiver  of  them  by  the  defendant.  This  abstract 
proposition  of  law  can  not  be  gainsaid.  It  is  also  true, 
however,  that  before  an  erroneous  declaration  or  appli- 
cation of  law^by  a  trial  court  can  avail  a  party  on  appeal, 
he  must  show  that  he  was  prejudiced  thereby.  No  preju- 
dicial error  resulted  to  appellant  on  account  of  the  action 
of  the  court  in  overruling  the  demurrer. 

(3)  But  it  is  insisted  that  the  court  erred  in  sub- 
mitting to  the  jury  the  question  of  whether  the  appellee 
had  substantially  complied  with  the  conditions  of  the  con- 
tract when  the  pleadings  did  not  aver  a  substantial  com- 
pliance, and  when  no  proof  was  offered  upon  that  issue. 
It  is  true  an  instruction  has  no  place  in  the  case  if  not 
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responsive  to  the  issues  presented  by  the  facts  and  plead- 
ings, treated  as  amended  to  conform  to  the  facts ;  but  as 
stated  with  reference  to  overruling  the  demurrer  in  this 
case,  if  no  prejudice  resulted  to  appellant  by  the  action 
of  the  court,  the  giving  of  such  instructions  can  not  work 
a  reversal  of  the  case.  In  two  instructions  given  by  the 
court  on  other  issues  in  the  case,  the  court  predicated 
the  right  of  appellee  to  recover  upon  a  showing  that  it 
had  substantially  complied  with  the  contract  in  all  things 
on  its  part.  Compliance  with  the  conditions  of  the  policy 
not  being  an  issue  in  the  case,  the  submission  of  that 
question  to  the  jury  placed  a  burden  upon  appellee  that 
might  have  resulted  in  prejudice  to  it,  but  in  no  view  of 
the  ease,  could  have  resulted  in  prejudice  to  appellant, 
for  the  undisputed  evidence  showed  that  all  conditions 
precedent  contained  in  the  policy  were  either  complied 
with  by  appellee  or  waived  by  appellant.  Appellant  does 
not  contend  that  appellee  failed  to  comply  with  the  con- 
ditions imposed  by  the  policy.  Unless  there  was  a  fail- 
ure on  the  part  of  appellee  to  comply  with  the  contractual 
*  conditions  in  the  policy,  no  real  prejudice  resulted  to  ap- 
pellant by  the  erroneous  trend  or  course  of  the  trial. 

(4-6)  Again,  it  is  contended  that  appellant  was  enti- 
tled to  a  peremptory  instruction  for  the  reason  that  there 
was  a  complete  settlement  of  the  liability  sued  on.  The 
building  was  repaired  after  it  was  damaged  by  the  wind 
storm  and  paid  for  out  of  a  check  issued  by  the  insurance 
company  to  the  school  district.  One  of  the  disputed  facts 
in  the  case  was  which  of  the  two  parties  assumed  to  make 
the  repairs.  The  evidence  was  conflicting  on  the  point. 
T.  N.  Sondgrass,  who  moved  the  building  back  on  the 
foundation,  and  two  of  the  directors,  W.  J.  Vawter  and 
C.  M.  Buttry,  testified  that  Jones  employed  Snodgrass  to 
repair  the  building.  W.  W,  Jones  testified  to  the  con- 
trary, stating  that  he  agreed  to  make  the  repairs  but  that 
he  employed  Snodgrass  at  the  instance  of  and  for  the 
board  of  directors.  That  question  was  submitted  to  the 
jury  under  proper  instructions,  and  the  finding  of  tho 
jury  was  adverse  to  appellant.    There  was  ample  evi- 
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deuce  in  the  record  to  support  the  finding  of  the  jnry  to 
the  effect  that  the  insurance  company  assumed  to  and  did 
make  the  repairs. 

After  the  repairs  were  made  and  the  costs  thereof 
ascertained^  the  directors  made  proof  of  loss.  There- 
upon, a  draft  was  issued  to  the  school  district  by  the  in- 
surance company,  which  is  as  follows: 

**Lo9s  No.  20493.         Pittsburgh,  Pa.,  July  19, 1916. 

'^Draft  No.  32128. 

**Upon  acceptance  by  the  National  Union  Fire  Insurance 

Company, 

'*The  National  Bank,  Pittsburgh,  Pa., 

** Will  pay  to  (School  District  No.  60  the  order  of)  ninety- 
five  and  14/100  dollars,  which  payment  evidenced  by 
proper  endorsement  hereof,  constitutes  full  satisfaction, 
compromise  and  indemnity  for  all  claims  and  demands 
for  loss  and  damage  by  storm  May  20, 1916,  to  property 
described  in  Policy  No.  T-16214,  issued  at  its  H.  0.  P.  I).* 
Prairie  Grove,  Ark.,  agency,  and  said  policy  is  hereby  re- 
duced in  the  amount  of  claim  $95.  To  the  National 
Union  Fire  Insurance  Company  of  Pittsburgh,  Pa.  Claim, 
$95.14. 

'*  Discount,  $ .....Net  $95.14. 

**  Nelson  Beid, 
*' Assistant  Secretary.** 

The  draft  was  endorsed  by  W.  J.  Vawter  and  C.  M. 
Buttry,  school  directors  of  School  District  No.  60,  and 
the  proceeds  thereof  were  apportioned  among  the  par- 
ties who  had  assisted  Snodgrass  in  repairing  the  build- 
ing. Jones,  the  agent  of  the  company,  and  Vawter  and 
Buttry,  directors  of  the  school  district,  had  each  per- 
formed some  labor  for  Snodgrass  during  the  time  he 
made  the  repairs.  The  proof  of  loss,  based  upon  the  cost 
of  the  repairs,  and  the  draft  issued  and  cashed  by  the 
directors  and  expended  in  the  payment  of  repairs,  was 
taken  by  the  parties  under  the  belief  that  the  building 
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had  been  restored  to  its  former  condition.  The  undis- 
puted proof,  however,  disclosed  that  the  repairs  were  not 
substantial  in  nature  and  that  the  building  began  to  slip 
from  the  foundation  in  a  few  days  after  the  repairs  were 
made.  It  continued  to  move  toward  the  north  until  it 
became  necessary  to  prop  it  with  logs,  and^  at  or  about 
the  time  of  the  institution  of  this  suit,  was  from  five  to 
ten  inches  out  of  plumb  and  unfit  for  use.  It  is  in  evi- 
dence that  a  second  injury  occurred  to  the  property  in 
June,  and  proof  of  loss  and  payment  for  the  damage  done 
by  the  second  wind  storm  was  made  in  the  same  manner 
as  the  first:  This  last  damage,  however,  was  of  little 
moment,  the  expense  of  making  the  repairs  only  amount- 
ing to  $5.  The  real  damage  done  to  the  building  resulted 
from  the  wind  storm  on  May  20, 1916.  The  draft  issued 
in  payment  of  the  damage  caused  by  the  wind  storm  on 
May  20,  1916,  was  in  effect  a  receipt,  contractual  in  na- 
ture. It  was  recited  in  the  draft  that  the  payment  of 
$95.14  was  in  **full  satisfaction,  compromise  and  indem- 
nity for  all  claims  and  demands  for  loss  and  damage  by 
storm,  May  20, 1916,  to  the  property  described  in  the  pol- 
icy.'' The  law  as  to  the  effect  of  receipts  in  full  settle- 
ment and  comprondse  of  daims  or  accounts  is  well  set- 
tled in  this  State.  The  rule  announced  in  Burton  v.  Mer- 
rick, 21  Ark.  357,  is  as  follows: 

^'A  receipt  expressed  to  be  in  full  of  all  demands  is 
only  prima  fade  evidence  of  what  it  purports  to  be,  and 
upon  satisfactory  proof  being  made  that  it  was  obtained 
by  fraud,  or  given  under  a  mistake,  it  may  be  inquired 
into  and  corrected  in  a  court  of  law  as  well  as  in  equity. 
But  where  the  receipt  is  introduced  by  the  party  relying 
on  it,  and  there  is  no  attempt  from  the  other  side  to  prove 
that  it  was  obtained  by  fraud,  or  given  by  mistake,  it 
must  necessarily  operate  in  the  particular  case  as  condu-* 
sive  evidence  of  what  it  purports  to  be  on  its  face." 

This  rule  has  been  affirmed  from  time  to  time  in  sub- 
sequent decisions.  Fletcher  v.  Whitlow,  72  Ark.  234; 
Kahn  v.  Metz,  88  Ark.  363 ;  Cache  Valley  Lumber  Co.  v. 
Culver  Co.,  93  Ark.  383.    The  proof  of  loss  was  made  un- 
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der  the  belief  that  the  building  had  been  substantially 
and  permanently  repaired.  The  compromise  was  made 
and  the  draft  or  receipt  was  issued  and  accepted  under 
the  same  belief.  It  can  be  said  with  certainty  in  the  light 
of  the  facts  in  this  case  that  the  compromise  was  made 
and  the  receipt  or  draft  executed  and  received  under  the 
mutual  mistake  of  all  parties  concerned,  that  the  building 
had  been  restored  to  its  former  condition.  The  instant 
case  falls  clearly  within  the  exception  to  the  rule  to  the 
effect  that  a  receipt  is  not  absolute  or  conclusive  if  given 
under  a  mistake.  A  written  contract  executed  under  mu- 
tual mistake  of  the  parties  would,  like  a  receipt,  be  sub- 
ject to  inquiry  and  cosreetion  in  a  court  of  law  as  well  as 
in  equity. 

(7)  Lastly,  it  is  insisted  that  the  court  eiTed  in  per- 
mitting testimony  as  to  the  condition  of  the  school  build- 
ing on  the  1st  and  15th  days  of  February,  1917,  some 
seven  months  after  the  building  was  damaged.  Imme- 
diately after  the  building  was  repaired,  it  began  to  slip 
and  lean  by  degrees,  and  its  condition  became  worse  as 
time  progressed.  It  received  a  second  slight  damage  in 
June,  but  it  is  very  dear  under  the  evidence  that  the.  coi. 
dition  of  the  building  in  February  was  due  to  the  damage 
sustained  in  May  and  not  in  June.  The  damage  in  June 
was  inconsequential  and  so  slight  that  its  condition  in 
February  could  not  be  traced  to  the  damage  received  in 
June.  The  damage  done  in  June  was  repaired  at  an  ex- 
pense of  only  $5.  We  think  its  condition  in  February, 
1917,  was  fairly  traceable  to  the  damage  done  on  May  20, 
1916,  and  not  too  remote  in  time  to  be  established  by  evi- 
dence.   The  judgment  is  affirmed. 

McCULLOCH,  C.  J.,  (dissenting).  I  am  imable  to  find 
in  this  record  any  justification  for  disregarding  the  writ- 
ten contract  between  the  parties  settling  the  controversy 
by  compromise.  The  imdisputed  facts  are  that  after  the 
loss  occurred  the  insurance  company  agreed  to  have  the 
damage  to  the  building  repaired  by  a  carpenter  who  was 
suggested  by  the  school  directors.    There  is  a  conflict  in 
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the  testimony  as  to  who  actually  employed  the  carpenter, 
but  none  as  to  the  fact  that  the  directors  selected  hint 
The  repairs  were  made  and  accepted  by  the  directors, 
and  the  compromise  settlement  was  reduced  to  writing  in 
the  form  of  a  draft  for  the  cost  of  the  repairs  and  the 
directors  signed  the  endorsement  which  recited  the  temtis 
of  the  compromise.  It  was  more  than  a  mere  receipt  for 
the  money.  It  was  a  contract  for  a  settlement  of  the 
pending  controversy. 

This  court  has  heretofore  steadily  adhered  to  fhe  rule 
that  such  a  contract  can  not  be  varied  by  parol  testimony, 
nor  set  aside  except  for  fraud  or  mistake.  Cleveland- 
McLeod  Lumber  Co.  v.  McLeod,  96  Ark.  409;  Cherokee 
Construction  Co.  v.  Prairie  Creek  Coal  Miming  Co.,  102 
Ark.  428;  Williams  v.  C,  R.  I.  &  P.  Ry.  Co.,  109  Ark.  82; 
K.  C.  8.  Ry.  Co.  v.  Armstrong,  115  Ark.  123;  Hardister 
V.  St.L.,  I.  M.  S  8.  Ry.  Co.,  119  Ark.  95 ;  8cullin,  Receiver, 
V.  Neuman,  127  Ark.  227. 

In  other  words,  the  consideration  mentioned  in  the 
contract  and  the  agreement  to  accept  it  in  full  settlement 
of  the  controversy  was  of  the  essence  of  the  contract  and 
concluded  the  rights  of  the  parties,  unless  there  is  suflS- 
cieijt  proof  of  fraud  or  mutual  mistake  to  justify  a  court 
in  disregarding  the  contract.  The  distinction  between  a 
written  receipt,  which  is  only  prima  facie  evidence,  of  its 
contents,  and  a  contract  evidencing  the  mutual  conces- 
sions of  the  parties  has  been  recognized  by  this  court  in 
the  decisions  cited  above.  For  instance,  in  CleveUmd- 
McLeod  Lumber  Co.  v.  McLeod,  supra,  we  said:  **It  is 
settled  by  authorities  too  numerous  to  mention  that  a  re- 
ceipt is  only  prima  facie  evidence  of  payment,  which  may 
be  rebutted  by  proof  that  no  payment  was  in  fact  made. 
A  release,  however,  stands  upon  a  somewhat  different^ 
footing;  and  where  there* is  an  express '  agreement  in 
writing  for  a  release  of  enumerated  demands  or  of  all 
demands,  this,  like  other  contracts,  is  binding  unless  set 
aside  on  account  of  fraud  or  mistake,  and  can  not  be  con- 
tradicted or  varied  by  oral  testimony.''  Again  in  the 
case  of  Cherokee  Construction  Co.  v.  Prairie  Creek  Coal 
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Mining  Co.,  supra,  we  said:  **The  parties,  in  order  to 
avoid  the  evils  of  litigation,  made  a  compromise  and  set- 
tlement of  all  matters  and  differences  between  them.  The 
lease  or  instmment  in  question  was  something  more  than 
a  mere  receipt.  It  was  the  final  embodiment  in  writing 
of  the  agreement  between  the  parties.  It  is  a  comprehen- 
sive discharge,  not  only  of  the  differences  between  the 
parties,  bnt  of  all  matters  between  them.'' 

There  is  no  claim  of  f  rand  in  this  case  which  induced 
the  execution  of  the  contract,  and  the  only  mistake 
claimed  is  that  the  parties  assumed  in  the  contract  that 
the  building  had  been  properly  repaired.  It  is  true  that 
everybody,  including  the  carpenter  and  one  of  the  direc- 
tors, who  worked  for  the  carpenter  in  making  the  repairs, 
thought  the.  repairs  were  sufficient,  but  that  was  not  such 
a  mutual  mistake  as  to  justify  a  rescission  of  the  contract. 
That  was  one  of  the  contingencies  which  the  parties  set- 
tled in  making  the  compromise  agreement  for  final  set- 
tlement of  the  controversy  by  payment  of  the  sum  spent 
in  having  the  repairs  made.  There  is  no  element  in  the 
case  of  the  reliance  by  one  party  upon  the  superior  knowlr 
edge  of  the  other  party,  or  its  agents,  concerning  the  sub- 
ject-matter of  the  settlement,  so  as  to  afford  grounds  for 
setting  aside  the  contract. 

The  result  of  the  decision  in  this  case  is  to  release 
one  of  the  parties  from  the  binding  force  of  the  contract 
merely  because  he  got  the  worst  of  the  bargain,  without 
fault  of  the  other  party,  and  without  any  mistake  •>n 
either  side  as  to  what  the  parties  intended  to  settle  by  the 
compromise. 
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JOHKSOK  V.  AkKBUM. 

Opinion  delivered  December  22, 1917. 

BHiLS  and  notes — ^RENEWAIr-^HIHP  PABTY  AS  PAYRB — 00N8IDKRATI0N. 

— One  A.  held  two  notes  executed  by  appellee,  payable  to  her. 
She  gave  them  to  appellant  to  collect,  agreeing  to  give  him  50 
per  cent,  of  the  amount  collected.  The  notes  being  about  to 
become  barred  by  limitations,  appellee  execu^  a  new  note  for 
the  aggregate  amount  payable  to  appellant.  Held,  appellant 
could  maintain  an  action  and  enforce  pajonent  of  the  said  new 
note. 

Appeal  from  St.  Francis  Circnit  Court;  J.  M.  Jack- 
son, Judge ;  reversed. 

8.  8.  Hargraves,  tot  appellant. 

1.  Plaintiff  was  the  agent  of  Alice  Stanford  and  had 
the  right  to  sne.  Kirby's  Digest,  §  6002;  76  Ark.  568; 
Mechem  on  Agency,  §  §  755,  763 ;  Clark  &  Skyles  on 
Agency,  1331, 1341;  80  Ark.  228. 

2.  Th6re  was "  sufficient  consideration  shown.  31 
Ark.  222. 

F.  F.  Harrdson  and  Mann,  Bussey  <&  Man/n,  for  ap- 
pellee. 

Plaintiff  had  no  right  to  sue.  Alice  Stanford  should 
have  been  joined.  There  was  no  consideration  for  the 
notes  and  no  valid  contract  between  plaintiff  and  appel- 
lee.   2  Black  on  Judgm.,  ^  534. 

McCULLOCH,  C.  J.  Appellant  instituted  this  ac- 
tion against  appellee  before  a  justice  of  the  peace  to  re- 
cover J;he  amount  of  a  promissory  note  in  the  ram  of  $160. 
There  were  no  written  pleadings,  and  the  record  does  not 
disclose  what  defense  was  offered.  The  note  sued  on  was 
one  executed  by  appellee  to  appellant,  and  the  note  was 
introduced  in  evidence.  Appellant  testified  in  substance 
that  the  note  was  executed  to  him  in  satisfaction  or  in  re- 
newal of  two  notes  formerly  executed  by  appellee  to  one 
Alice  Stanford,  and  that  he  (appellant)  had  the  notes  for 
collection.  He  testified  that  he  had  an  agreement  with 
Alice  Stanford  that  he  should  have,  as  compensation  for 


Digitized  by  VjOOQIC 


558  Johnson  v.  Ankbum.  [131 

his  services,  fifty  per  centum  of  the  amount  collected  from 
appellee,  that  the  notes  were  about  to  be  barred  by  the 
statute  of  limitations,  and  that  he  took  the  new  note  from 
appellee  in  renewal  of  the  old  ones. 

At  the  conclusion  of  appellant's  own  testimony,  the 
court  gave  a  peremptory  instruction  in  favor  of  appellee 
on  the  ground  that  Alice  Stanford  was  the  real  party  in 
interest  and  that  appellant  had  no  right,  according  to  his 
own  testimony,  to  maintain  the  suit.  Counsel  for  appel- 
lee say  that  the  ruling  of  the  court  was  correct,  and  that 
even  if  an  unsound  reason  was  given  for  the  ruling,  the 
judgment  should  not  be  reversed.  They  defend  the  rul- 
ing of  the  court  on  the  ground  that  even  though  appellant 
had  a  right  to  maintain  the  action,  the  note  being  in  his 
name,  that  the  proof  shows  there  waa  no  consideration 
for  it.  It  is  clear  that  appellee  had  the  right  to  maintain 
the  action  under  the  statute  which  provides  that  **a  per- 
son with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another,  *  *  *  may  bring  an  action  without 
joining  with  him  the  person  for  whose  benefit  it  is  prose- 
cuted. ' '    Kirby  's  Digest,  §  6002. 

The  note  was  introduced  in  evidence,  and  it  made  out 
appellant's  case  for  recovery  of  the  amount.  It  devolved 
upon  appellee  to  show  that  the  note  was  executed  without 
any  consideration.  There  was  no  effort  to  make  such 
proof,  and  the  testimony  of  appellant  himself  shows  that 
there  was  a  consideration  in  that  this  note  was  executed 
in  renewal  of  two  others.  The  fact  that  the  other  two 
notes  were  made  payable  to  Alice  Stanford  does  not  de- 
feat the  consideration,  for  the  testimony  of  appellant 
shows  that  he  had  an  interest  in  the  note  himself  to  the 
extent  of  one-half,  and  that  he  was  authorized  by  Alice 
Stanford  to  represent  her  in  the  coUeotion  of  the  former 
notes.  There  was  no  attempt  to  show  that  Alice  Stan- 
ford had  not  given  any  such  authority  and  no  one  else 
could  complain. 

It  developed  in  the  course  of  appellant's  testimony 
that  he  had  not  actually  surrendered  possession  of  the  old 
notes,  but  he  was  not  asked  to  eiq[>lain  why  he  had  not 
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done  so.  He  testified  positively,  however,  that  this  note 
was  given  in  renewal  of  the  old  ones  and  that  made  out  a 
sufficient  consideration;  but  had  it  been  shown  that  he  re- 
fused to  surrender  the  old  notes,  or  that  Alice  Stanford 
had  repudiated  the  transaction  and  was  attempting  to 
enforce  payment  of  the  old  notes,  then  a  case  of  failure 
of  consideration  would  have  been  shown,  but  no  such  state 
of  facts  appears  in  the  present  record. 

We  are,  therefore,  of  the  opinion  that  the  court  erred 
in  giving  a  peremptory  instruction^  and  that  on  the  con- 
trary, in  the  state  of  the  record  now  presented,  judgment 
should  have  been  rendered  in  appeUant's  favor  on  the 
note. 

Beversed  and  remanded  for  a  new  trial. 


National  Subety  Company  v.  Bebtig  Brothers. 
Opinion  delivered  December  22, 1917. 

Garnishment — claim  of  exemption  by  debtor— effect  of  judgment 
AGAINST  GARNISHEE. — Judgment  was  rendered  against  a  gar- 
nishee fixing  the  funds  of  the  debtor  in  his  hands.  Held,  the 
debtor  may  thereafter  claim  such  funds  as  exempt,  and  when 
such  claim  is  allowed  by  the  court,  the  garnishee  may  proi>erly 
pay  over  such  funds  to  the  said  debtor. 

Appeal  from  Greene  Circuit  Court,  First  Division; 
jR.  H.  Dudley,  Judge ;  reversed,    . 

jR.  E.  L.  Johnsofiy  for  appellant. 

After  judgment  Pigue  filed  his  schedule  for  exemp- 
tion. The  exemption  was  allowed.  The  funds  were  ex- 
empt. 1  Bacon  on  Ben.  Soc.  794;  131  Cal.  437;  61  N.  W. 
456;  63  Id.  627;  67  Id.  994;  143  Mass.  216;  43  Oh.  St.  1; 
76  Pac.  861;  65  Ark.  112. 

W.  8.  Luna  and  Jeff  Bratton,  for  appellee. 

1.  Plaintiff  had  a  valid  judgment  and  the  writ  of 
garnishment  having  been  duly  issued  and  saved,  the  com- 
pany is  liable.    89  Ark.  378 ;  98  Id.  144. 
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2.  The  fund  was  not  exempt.  Kirby^s  Digest,  ^  § 
4351-8.  A  lien  waa  fixed  by  the  gamlshmcaity  and  no  sub- 
sequent payment  to  defendant  could  destroy  the  said  lien« 
89  Ark.  378;  98  W,  144.  See  also  117  Ark.  125;  Kirby^s 
Digest,  §  4354. 

STATEMENT  OF  FACTS. 

The  facts  were  as  follows:  The  Supreme  Forest 
Woodmen  Circle  is  a  fraternal  benefit  somety  organized 
under  the  laws  of  the  State  of  Nebraska,  and  authorised 
to  transact  business  in  the  State  of  Arkansas.  W.  C. 
Pigue  was  a  beneficiary  in  one  of  its  policies  for  $500, 
issued  on  the  life  of  his  wife.  The  National  Surety  Com- 
pany was  on  the  bond  of  the  Forest  Woodmen  Circle 
(hereafter,  for  convenience,  called  circle)  in  the  sum  of 
$10,000.  The  bond  was  conditioned  to  protect  the  policy 
or  certificate  holders  in  the  prompt  payment  of  claims 
due  from  the  circle. 

Upon  the  death  of  Mrs.  Pigue,  and  before  any  money 
was  paid  by  the  Circle  to  W.  C.  Pigue,  Bertig  Brothers, 
a  partnership,  obtained  judgments  against  W.  C.  Pigue, 
amoxmting  in  the  aggregate  to  the  sum  of  $142.77,  upon 
which  judgments  they  caused  a  writ  of  garnishment  to 
issue  against  the  Circle,  and  obtained  judgments  against 
the  Circle  as  garnishee  by  default  for  the  amount  of  their 
judgments  against  Pigue.  Notwithstanding  this  fact, 
the  Circle  paid  over  to  W.  C.  Pigue  the  sum  of  $297,  and 
Pigue  scheduled  the  balance  of  $203  as  a  part  of  his  ex- 
emptions, and  that  was  paid  to  him  under  the  order  of 
the  court. 

Bertig  Brothers  instituted  this  suit  against  the  ap- 
pellant surety  company,  alleging  a  breach  of  the  bond  by 
the  Circle  in  the  payment  of  the  money  to  the  beneficiary 
without  an  order  of  the  court,  and  seeking  to  hold  the 
appellant  liable  for  the  total  amount  of  their  judgments 
against  W.  C.  Pigue,  amounting  to  the  sum  of  $195. 

The  court  below  held  as  a  matter  of  law  that  the  serv- 
ice of  the  writ  of  garnishment  fixed  a  lien  in  favor  of  the 
appellees  upon  the  indebtedness  of  the  gamiahee  to  the 
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defendant ;  that  the  beneficiary  was  the  absofaite  owner  of 
the  funds  represented  by  the  certificate^  and  being  his 
funds,  they  were  properly  reached  by  the  writ  of  gdmish- 
ment,  and  that  the  payment  of  the  money  under  the  f  actd 
stated  constituted  a  breach  of  the  bond,  for  which  the  ap- 
pellant was  liable,  and  rendered  judgment  in  favor  of  the 
appellees  against  the  appellant  for  the  amount  of  their 
daim,  from  which  judgment  this  appeal  oomes.  Other 
facts  stated  in  the  opinion. 

WOOD,  J.,  (after  stating  the  facts).  The  undis- 
puted evidence  in  the  record  is  that  after  judgment  was 
rendered  by  default  against  the  Circle,  as  garnishee,  ad- 
judging that  it  had  in  its  hands  the  sum  of  $500  that  was 
due  W.  C.  Pigue,  Pigue  filed  a  schedule  before  the  clerk 
of  the  circuit  court,  claiming  the  amount  thus  adjudged  in 
the  hands  of  the  garnishee  as  exempt.  The  schedule  was 
allowed  by  the  clerk,  and  the  appellees  here  appealed  from 
that  allowance  to  the  circuit  court  and  the  circuit  court 
affirmed  the  action  of  the  clerk,  and  no  appeal  was  taken 
by  Bertig  Brothers  from  this  judgment  of  the  circuit 
court: 

Thereafter,  on  the  5th  of  September,  appellees  filed 
this  suit,  alleging  that  the  pajring  of  the  money  by  the 
Circle  to  W.  C.  Pigue  was  a  breach  of  its  bond.  Passing 
by  the  other  interesting  questions,  it  is  onlj  necessary  to 
consider  this  one,  for  it  settles  the  issue  in  favor  of  the 
appellant. 

The  court  declared  the  law  to  be  that,  **by  the  service 
of  the  writ  of  garnishment  the  plaintiff  fixed  a  lien  upon 
the  indebtedness  of  the  garnishee  to  the  defendant,  and 
no  subsequent  payment  of  the  indebtedness  to  the  defend- 
ant could  destroy  the  lien  or  affect  the  right  of  the  plain- 
tiff.''   This  was  error. 

In  the  case  of  BUiss  v.  Erher,  65  Ark.  112,  we  held 
(quoting  syllabus) :  ''Funds  in  the  hands  of  a  garnishee 
may  be  claimed  as  exempt  by  the  debtor  after  judgment 
has  been  rendered  against  the  garnishee  fixing  the  funds 
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in  his  hands.  ^'  Citing  Robinson  v.  Swearingen,  55 
Ark.  55. 

These  cases  rule  the  present  one.  Appellees  predi- 
cated their  cause  of  action  upon  these  facts,  that  the  Cir- 
cle disregarded  the  writs  of  garnishment,  and  without 
any  order  of  the  court  out  of  which  the  garnishments 
issued  paid  to  Pigue  the  sum  of  $500.  They  contend  that 
by  so  doing  the  Circle  breached  its  bond  to  the  State  of 
Arkansas,  and  that  by  reason  of  such  breach  the  appel- 
lant, as  the  surety  of  the  Circle,  became  liable.  But  since 
it  was  adjudged  that  the  $500  was  an  exemption  in  favor 
of  Pigue,  the  judgment  debtor,  under  the  schedule  filed 
by  him  it  was  wholly  immaterial,  under  the  above  authori- 
ties, so  far  as  the  rights  of  appellant  are  concerned, 
whether  the  money  was  paid  by  the  Circle  with  or  without 
the  orders  of  the  court.  It  was  paid  to  the  one  entitled 
to  it,  and,  according  to  the  above  cases,  it  could  not  be 
subjected  to  the  payment  of  appellees'  debt,  and  the  court 
erred  in  holding  to  the  contrary. 

The  judgment  is  therefore  reversed  and  appellees' 
cause  of  action  is  dismissed. 


Western  Coal  &  Mining  Co.  v.  Watts. 
Opinion  delivered  December  22, 1917. 

Master  and  servant — injury  to  servant — operation  of  mine — 
STATUTORY  DUTY  OF  MASTER — JURY  QUESTION. — ^A  mine  Operator 
is  liable  for  an  injury  to  an  employee  resulting  from  a  failure  to 
furnish  props  as  required  by  Kirby's  Digest,  §  5352,  irrespective 
of  the  issues  of  assumed  risk  and  contributory  negligence;  and 
it  is  a  question  for  the  jury  whether  the  necessary  props  were 
requested,  and  whether  the  mine  operator's  failure  to  supply  than 
was  the  proximate  cause  of  the  injury. 

Master  and  servant — injury  to  servant— violation  of  stat- 
ute.— ^Where  the  violation  of  any  statute  enacted  for  the  safety 
of  the  employees,  contributes  to  the  injury  or  death  of  an  em- 
ployee, the  master  can  not  invoke  the  defense  of  contributory 
negligence,  and  assumption  of  risk  on  the  part  of  the  employee. 
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Appeal  from  Franklin  Circuit  Court,  Ozark  District ; 
Jos.  Cochran,  Judge;  affirmed 

Thos.  B.  Pry  or,  for  appellant 

1.  The  court  erred  in  refusing  a  peremptory  in- 
struction for  defendant.  101  Ark.  205.  It  was  plaintiff 's 
duty  to  make  and  keep  the  entry  safe.  146  la.  489 ;  41  W. 
Va.  620. 

2.  The  court  erred  in  giving  the  instructions  for 
plaintiff  and  in  refusing  those  of  defendant.  The  props 
were  not  ordered,  but  were  furnished.  Plaintiff  clearly 
assumed  the  risk.    Cases  supra. 

J.  H.  Evans,  for  appellee. 

The  act  of  1913  takes  away  the  defense  of  assumed 
risky  and  contributory  negligence.  This  was  a  dear  vio- 
lation of  a  statute.  101  Ark.  205  is  not  applicable.  Here 
the  failure  to  furnish  props  when  requested  was  the  prox- 
imate c^use  of  the  injury  and  there  was  no  assumption  of 
risk.  The  jury  were  properly  instructed  and  the  verdict 
is  sustained  by  the  evidence.    There  is  no  error. 

STATBMBNT  OF  FAOTB. 

The  appellant  is  a  corporation  of  Missouri,  and  owns 
and  operates  a  coal  mine  in  the  Ozark  district  of  Franklin 
County^  Arkansas.  On  the  11th  of  September,  1914,  the 
appellee,  an  experienced  miner,  was  in  the  employ  of  de- 
fendant, and  was  engaged  in  driving  what  is  known  as  a 
cross-entry  in  appellant's  mine.  Wliile  so  engaged  rock 
fell  from  the  roof  of  the  entry  which  severely  injured  the 
appellee,  and  for  the  damages  resulting  to  him  from  this 
injiuy  he  instituted  this  suit,  alleging  tibiat  it  was  the  duty 
of  the  appellant  to  keep  the  appellee  supplied  with  tim- 
bers to  be  used  as  props  in  making  his  working  place  se- 
cure ;  that  appellee  several  times  requested  of  the  appel- 
lant to  deliver  him  props,  which  appellant,  through  its 
servants,  promised  to  do  but  failed;  that  appellee,  relying 
on  the  promise,  continued  to  work  in  the  entry  until  the 
rock  f eU  and  produced  the  injuries  for  which  he  sued. 
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The  appellant  denied  specifically  the  allegations  of 
negligence,  and  set  up  aflSrmatively  the  defenses  of  con- 
tributory negligence  and  assumption  of  rii^ 

The  cross-entry  was  something  like  twelve  to  four- 
teen feet  wide.  A  track  was  laid  on  the  floor  of  the  en- 
try. The  track  is  laid  in  the  entry  near  what  is  termed 
the  **rib  side.^'  One  side  of  the  entry,  next  the  coal^  is 
called  the  ** gob"  side,  where  the  rock  which  is  taken  down 
is  thrown  while  the  work  of  taking  down  the  rock  from 
the  roof  is  progressing.  The  other  side  is  termed  the 
'*rib"  side  of  the  entry.  The  entry  had  been  driven  a 
distance  of  about  seven  feet  beyond  where  the  rock  fell. 
It  was  about  twenty  or  twenty-five  feet  from  the  point 
where  ai^ellee  received  his  injury  to  the  face  of  the  en- 
try, and  he  and  his  assistant  had  been  at  work  driving 
the  entry  about  two  days  when  the  injury  occurred. 

It  was  not  usual  and  customary  to  put  props  on  the 
rib  side,  but  where  a  greater  space  was  xnade  on  that 
side  by  the  kicking  back  of  shots  it  became  necessary  to 
prop,  and  props  were  placed  on  that  side.  This  had  been 
done  in  a  number  of  places  back  behind  the  place  of  the 
injury.  The  rock  was  in  what  appellee  designated  a 
**mud  slip."  If  such  rocks  are  not  timbered  at  the  right 
time  they  wiH  sag  down  and  give  way.  There  was  not 
enough  space  between  the  rock  in  the  roof  and  the  floor 
to  allow  for  the  passage  of  the  mule  and  it  was  necessary 
to  shoot  part  of  the  rock  down.  It  was  appellee's  pur- 
pose to  prop  the  side  next  to  the  rib  and  then  shoot  it 
down.  Appellee  called  for  the  props,  but  they  were  not 
furnished.  Some  props  were  furnished,  but  they  were 
not  of  the  right  length.  They  needed  three  props  to  set 
on  the  rib  side,  but  could  not  get  them  for  the  top. 
The  appellee  needed  props  something  like  four  feet  and 
nine  inches  in  length.  He  had  ordered  such  props  on  the 
morning  he  was  injured  and  also  on  the  evening  before. 
They  then  tried  to  prize  the  rock  down  and  it  did  not  give. 
They  examined  its  condition  and  decided  that  it  was  all 
right  to  go  under  it  and  clean  up  the  rock,  and  while 
they  were  doing  so  it  came  down.    The  props  were  nec^ 
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essary  because  the  space  was  wider  there.  The  appellee 
wanted  the  props  for  the  purpose  of  brushing  the  rock 
down.  If  there  was  a  rock  extending  out  over  the  track 
they  propped  the  rock  so  as  to  take  down  only  that  that 
was  right  over  the  track.  It  was  their  intention  to  take 
down  all  the  rock  that  would  come  down  with  the  shot. 

The  appellee  stated  that  if  he  had  had  the  props  he 
would  have  put  them  xmder  the  rock.  The  right-of-way 
was  three  feet  guage,  leaving  two  feet  on  either  side. 
The  rock  over  the  track  had  to  be  shot  down,  and  that 
would  have  left  six  inches  on  the  side  which  appellee 
stated  he  would  have  propped  if  the  props  had  been  fur- 
nished him.  It  was  customary  to  put  the  track  from  eigh- 
teen to  twenty  inches  from  the  rib  side  <rf  the  entry.  In 
some  places  tiie  distance  between  the  track  and  the  rib  is 
igreater  than  this  by  reason  of  the  fact  that  shots  kick 
back  and  make  a  larger  place,  which  was  the  case  at  the 
place  of  the  injury.  Instead  of  being  eighteen  inches  it 
was  from  two  and  a  half  to  three  and  a  half  feet.  It  was 
not  customary  to  put  props  on  the  rib  side,  but  where 
greater  space  was  made  on  the  rib  side  on  account  of  the 
shots  kicking  back  then  it  became  necessary  to  place  props 
on  that  side.  This  had  been  done  in  a  number  of  places 
back  behind  the  place  where  the  injury  occurred.  There 
was  a  space  of  three  and  a  half  feet,  according  to  one  of 
the  witnesses,  from  the  rail  to  the  rib  on  the  rib  side,  and 
that  left  the  rock  without  propping  for  a  space  of  about 
eight  feet  and  a  half. 

On  cross-examination,  the  appellee  testified  that  he 
had  tested  the  rock  and  it  looked  like  it  was  perfectly  safe. 
He  was  asked  if  he  was  not  mistaken  in  his  judgment, 
and  answered:    *'I  probably  was;  it  shows  that  way." 

The  above  are  substantially  the  facts  as  they  might 
have  been  found  by  the  jury  under  the  evidence.  The 
cause  was  submitted  to  the  jury  under  instructions,  and 
the  verdict  and  judgment  were  in  favor  of  the  appellee. 
This  appeal  seeks  to  re^^erse  the  judgment.  Other  facts 
stated  in  the  opinion. 
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WOOD,  J.,  (after  stating  the  facts).  (1)  The  ap- 
pellee  predicates  his  cause  of  action  upon  section  5352  of 
Kirby's  Digest,  which  provides:  **The  owner,  agent  or 
operator  of  any  mine  shall  keep  a  sufficient  amount  of 
timber  when  required  to  be  used  as  props,  so  that  the 
workmen  can  at  all  times  be  able  to  properly  secure  the 
said  workings  from  caving  in,  and  it  shall  be  the  duty  of 
the  owner,  agent  or  operator  to  send  down  all  such  props 
when  required  and  deliver  said  props  to  the  place  where 
cars  are  delivered.'* 

The  appellant  contends  that  the  undisputed  evidence 
shows  that  it  was  the  duty  of  the  appellee  to  make  his 
place  of  work  safe,  that  under  the  undisputed  evidence 
the  props  were  not  required  or  desired  by  biTn  for  the 
purpose  of  making  his  working  place  safe,  and  that  it 
was  his  duty,  under  his  contract,  to  make  his  place  safe 
by  prizing  or  shooting  down  the  rock,  or  in  some  other 
way  than  by  the  use  of  props  to  hold  up  the  rock.  To 
sustain  this  contention  appellant  relies  upon  the  case  of 
Western  Coal  <S>  Mining  Co.  v.  Founts,  101  Ark.  205.  But 
in  that  case  the  undisputed  evidence  showed  that  the 
timbers  were  not  ordered  to  prop  up  the  loose  rock  and 
would  not  have  been  used  for  that  purpose  if  they  had 
been  furnished  before  the  injury  occurred.  Such  being 
the  uncontradicted  evidence,  we  held  that  **the  failure  to 
furnish  props  had  nothing  to  do  with  the  injury,  and  the 
result  would  have  been  the  same  if  props  had  been  fur- 
nished. **  And  further  on  we  said:  **iiven  though  the 
workmen  were  not  negligent  in  working  under  the  loose 
rock,  the  injury  resulted  solely  from  an  error  of  judg- 
ment on  their  part  in  concluding  that  the  rock  would  not 
fall  unless  shaken  down  by  shot  firing,  and  that  it  would 
be  safe  to  work  under  it  for  the  remainder  of  the  day 
and  until  it  could  be  ascertained  whether  or  not  the  shot 
firing  would  bring  it  down.''  But  the  facts  of  that  case 
are  entirely  diflferent  from  the  facts  here.  Here  the  jury 
were  justified  in  finding  from  the  testimony  of  the  ap- 
pellee and  his  assistant,  who  was  working  with  him  at 
the  time  of  his  injury,  that  the  props  were  ordered  by 
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them  so  as  to  enable  them  to  keep  the  rock  from  falling 
and  make  the  place  safe  while  they  were  working  nnder 
the  same.  The  witness  expressly  testified  that  his  pur- 
pose in  ordering  the  props  **was  to  prop  the  rib  side  so 
as  to  make  it  safe  on  that  side  to  prevent  the  rod:  from 
falling.''  Witness  stated:  **If  the  props  had  been  fur- 
nished he  would  have  used  the  props  to  prevent  the  rock 
from  falling/'  and  he  stated  furi;her  that  ''goincr  so  long 
without  sufficient  props  caused  this  to  break.  It  was  a 
treacherous  piece  of  roof." 

True,  the  witness,  on  cross-examination,  stated  that 
in  trying  to  wedge  it  down,  and  prizing  it  down  and  test- 
ing it,  it  seemed  to  him  that  he  made  a  mistake  in  judg- 
ment, and  that  after  so  testing  it  and  after  trying  to  prize 
it  down,  they  sounded  it  with  a  pick  and  concluded  it  was 
safe  to  work  under.  But  when  the  testimony  of  the  ap- 
pellee is  considered  as  a  whole  it  is  very  clear  that  it  made 
a  question  for  the  jury  to  determine  as  to  whether  or  not 
appellee  demanded  the  props  for  the  purpose  of  using 
the  same  to  make  his  place  safe,  and  whether  or  not,  un- 
der the  circumstances,  they  were  necessary  for  that  pur- 
pose, and  whether,  if  the  same  had  been  furnished  as 
reauested,  they  would  have  been  used  for  the  purpose 
indicated  and  thereby  have  prevented  the  injury  to  the 
ajipeQee. 

The  issue  therefore  as  to  T«:hether  or  not  the  failure 
of  the  appellant  to  furnish  props  as  the  statute  requires 
was  the  proximate  cause  of  the  appellee's  injury  was  one, 
under  the  evidence,  for  the  jury  to  determine.  The  court 
properly  submitted  this  issue  to  the  jury  by  declaring 
what  the  statute  reauired,  and  telling  the  jury,  in  effect, 
that  if  appellant  failed  to  furnish  props  and  this  failure 
was  the  proximate  cause  of  appellee's  injury  that  the 
appellant'  would  be  liable  even  though  the  jury  should 
find  that  the  appellee  made  a  mistake  of  judgment  and 
that  but  for  such  mistake  he  would  not  have  been  injured. 

(2)  The  court  correctly  instructed  the  jury,  in 
eflfect,  that  if  the  proximate  cause  of  the  injury  was  the 
failure  of  appellant  to  furnish  props  that  neither  the  de- 
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fenses  of  contributory  negligence  nor  assumed  risk  could 
avail  the  appellant.  If,  under  the  evidence,  the  proxi- 
mate cause  of  the  injury  was  the  failure  to  furnish  props 
as  the  statute  required,  then  appellant  had  violated  this 
statute  (Act  175,  Acts  1913).  Where  the  violation  of  any 
statute  enacted  for  the  safety  of  the  employees  contrib- 
utes to  the  injury  or  death  of  an  employee  the  corporation 
can  not  invoke  in  its  defense  the  contributory  negligence 
and  assumption  of  risk  on  the  part  of  the  employee. 

The  theory  of  the  defense  was  that  the  uncontra- 
dicted evidence  showed  that  the  appellee  would  not  have 
used,  and  that  it  was  impracticable  for  him  to  have 
used  the  props  if  the  same  had  been  furnished  him,  and 
that  therefore  the  failure  to  furnish  props  was  not  the 
proximate  cause  of  appellee  *s  injury.  But,  as  we  have 
stated,  xmder  the  evidence  this  was  an  issue  of  fact  for 
the  jury.  Appellant  further  contends  that  under  the 
evidence  such  props  as  the  appellee  ordered  had  been 
delivered  before  the  rock  fell,  and  that  the  appellee  did 
not  use  or  attempt  to  use  them  to  prop  the  rock,  and 
that  therefore  the  failure  to  furnish  the  props  was  not 
the  proximate  cause  of  his  injury.  This,  was  also  an 
issue  for  the  jury,  and  the  theory  of  appellant  was  cor- 
rectly presented  in  prayers  for  instructions  presented  by 
appellant  which  the  court  granted. 

There  is  no  reversible  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 


Battb  v.  St.  Louis  Southwbstbbn  Bailway  Co. 
Opinion  delivered  December  22, 1917. 

1.       RAniU)AD8— -DUTY  TO  SCBEEN  WINDOWS— B8CAFS  OF  CINDBR8-^UTY 

TO  KEEP  ENGINE  IN  REPAIB. — ^A  railroad  company  is  under  no 
duty  to  screen  its  windows  to  prevent  cfaiden  eomins  Into  its 
cars,  and  causing:  injury  to  its  passengers;  bat  it  is  its  duty  te 
keep  its  engines  in  good  repair  and  to  see  tkat  tiMy  are  suppUad 
witk  the  best  known  appliances  to  prevent  the  escape  of  cinders, 
and  where  a  passenger's  eye  was  injured  hf  a  cinder  bkminc  talo 
it  through  an  open  window,  it  is  the  duty  of  the  railway  to  sea 
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that  its  engines  were  propeiiy  operated,  and  that  such  was  the 
case  at  the  time  the  injury  occurred. 

2.       lUlUfeOAOS— FLYING 'CINIIER— INJURY    TO    PA88INGEB. — ^A    passen- 

£rer,  under  Kirfoy's  Digest,  §  6773,  makes  oat  a  prima  facie  case 
of  n^ligence  against  a  railway  company,  where  he  shows  that 
a  cinder  from  its  locomotive  engine  blew  through  an  open  win- 
dow in  its  car,  on  which  plaintiff  was  a  passenger,  and  lodging 
in  his  eye,  inflicted  an  injury.  It  is  then  the  duty  of  the  railroad 
company,  if  it  would  escape  liability,  to  show  that  its  engine  was 
supplied  with  the  best  known  appliances  to  prevent  the  escape  of 
cinders,  that  said  appliances  had  been  duly  inspected,  and  were  in 
good  repair  at  the  time  plaintiff  received  his  injury,  and  that  its 
engine  was  being  properly  and  skillfully  managed  and  operated 
at  the  time  the  injury  occurred. 

Appeal  from  Miller  Circuit  Court;  Geo,  R.  Haynie, 
Judge ;  reversed. 

J.  M.  Carter,  for  appellant. 

1.  It  was  error  to  direct  a  verdict  for  defendant; 
Having  shown  that  he  was  injured  by  the  operation  of 
the  train,  under  Kirby's  Digest,  section  6773,  plaintiff 
was  entitled  to  recover.  73  Ark.  552;  121  Id.  359;  75  Id. 
479;  101  Id.  in. 

2.  Negligence  was  proven  in  failing  to  screen  the  car 
windows.  92  Ark.  432;  102  U.  S.  451;  115  Ark.  269;  119 
Id.  252;  lU  Id.  146. 

Daniel  Upthegrove,  J.  R.  Turney  and  Gaughan  d  Sif- 
ford,  for  appellee. 

Screens  were  not  required  by  the  statutes  of  this 
State,  and  failure  to  screen  was  not  negligence.  92  Ark. 
432.  The  engine  was  provided  with  suitable  and  proper 
spark  arresters  and  screens.  110  S.  W.  248.  No  case 
for  a  jury  was  made  and  a  verdict  was  properly  directed. 
Some  sparks  will  come  through  the  most  approved 
screens.    lb. 

HART,  J.  This  was  an  action  brought  by  J.  R. 
Batte  against  the  St.  Louis  Southwestern  Railway  Com- 
pany for  damages  "growing  out  of  an  injury  to  his  eye 
inflicted  by  a  cinder  from  the  locomotive  of  one  of  its  pas- 
senger trains  on  which  the  plaintiff  was  a  passenger. 
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Some  time  in  September,  1916,  J.  E.  Batte  and  his 
son  boarded  one  of  the  defendant's  passenger  trains  at 
Spirit  Lake,  Arkansas,  for  Texarkdna,  Arkansas.  The 
train  was  going  west.  They  paid  their  fares  and  took  a 
seat  in  the  smoking  car  facing  the  way  the  train  was 
going.  The  plaintiff  sat  next  to  the  aisle  and  his  son  next 
to  the  wall  on  his  left.  The  window  at  the  end  of  their 
seat  was  closed  but  the  one  at  the  end  of  the  seat  in  front 
of  them  was  up.  The  windows  in  the  car  were  not 
screened.  Just  before  they  got  to  Texarkana,  the  plain- 
tiff felt  something  blow  in  his  eye.  It  struck  pretty  hard 
and  caused  him  severe  pain.  A  physician  was  called  to 
examine  his  eye  and  removed  therefrom  a  foreign  sub- 
stance imbedded  in  the  ball  of  the  eye  inunediately  over 
the  sight,  about  the  size  of  a  small  pin  head.  It  looked 
like  a  coal  cinder.  The  eye  had  the  appearance  around 
the  place  where  the  cinder  was  found  imbedded  in  it  of 
having  been  burnt  as  from  the  heat  of  the  cinder.  The 
plaintiff's  eye  was  badly  damaged  from  the  cinder  strik- 
ing it  and  becoming  imbedded  in  it. 

It  was  shown  on  the  part  of  the  railrpad  company 
that  its  engines  burned  coal  in  making  steam:  that  the 
draught  of  the  engine  blows  out  coal  cinders ;  that  there 
is  a  screen  or  net  work  or  wire  from  the  exhausts  for  the 
purpose  of  preventing  cinders  from  being  blo^oi  out ;  that 
the  meshes  of  this  net  are  some  smaller  than  a  lead  pencil ; 
that  the  screens  are  to  prevent  the  throwing  out  of  cin- 
ders and  fire;  that  if  the  meshes  of  these  screens  were 
small  enough  to  prevent  any  cinders  from  being  thrown 
out  that  there  would  not  be  draught  enough  in  the  engine 
to  make  steam;  that  all  of  the  defendant's  passenger  en- 
gines burn  coal  and  the  engines  have  nets  in  the  smoke 
stacks  to  keep  them  from  throwing  sparks. 

It  was  also  shown  on  the  part  of  the  plaintiff  that 
the  windows  of  the  car  could  have  been  screened  with  lit- 
tle cost  without  in  any  way  interfering  with  the  service 
of  the  cars;  that  the  screens  could  have  been  put  in  on 
the  outside  of  the  windows  without  interfering  in  the 
least  with  raising  them. 
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At  the  conclusion  of  the  evidence  the  court  instructed 
a  verdict  for  the  defendant  company,  and  from  the  judg- 
ment rendered  the  plaintiff  has  appealed.    . 

The  Legislature  of  1913  passed  an  act  requiring  rail- 
way companies  operating  passenger  trains  in  this  State 
to  keep  their  cars  screened  at  certain  times.  Acts  of 
1913,  page  152.  This  act  was  repealed  by  the  Legisla- 
ture of  1915.    Acts  of  1915,  Act  243,  p.  903. 

The  injury  to  the  plaintiff  was  received  in  September, 
1916,  so  that  it  will  be  seen  the  railroad  company  was  not 
in  violation  of  any  statute  for  failing  to  place  screens  on 
the  windows  of  its  passenger  coaches. 

(1)  It  was  the  contention  of  the  plaintiff  that  the 
defendant  company  was  guilty  of  negligence  in  failing  to 
screen  its  car  windows  to  protect  its  passengers  from  in- 
juries like  the  one  inflicted  in  this  case.  We  do  not  agree 
with  counsel  in  this  contention.  It  was  the  duty  of  the 
defendant  company  to  keep  its  engines  in  good  repair  and 
see  that  they  were  supplied  with  the  best  known  ap- 
pliances to  prevent  the  escape  of  cinders.  It  was  also 
its  duty  to  see  that  its  engines  were  properly  operated 
and  that  such  was  the  case  at  the  time  the  injury  occurred. 
Missouri  K.  &  T.  Ry.  Co.  v.  Orton  (Kan.),  73  Pac.  63. 

(2)  The  undisputed  evidence  in  the  present  case 
shows  that  the  company  was  not  negligent  in  the  con- 
struction of  the  nets  in  the  smoke  stack  of  its  locomotive. 
The  undisputed  evidence,  however,  does  not  acquit  the 
company  of  negligence  in  the  management  and  operation 
of  its  engine  or  in  inspecting  and  keeping  in  repair  the 
network  in  the  smoke  stack.  Section  6773  of  Kirby's 
Digest  provides  that  all  railroads  operating  in  whole  or 
in  part  in  this  State  shall  be  responsible  for  all  damages 
caused  by  the  running  of  trains  in  this  State.  The  rail- 
road did  not  go  far  enough  in  this  case  to  overcome  by  the 
tmdisputed  evidence  the  prima  facie  case  made  out  in 
favor  of  the  plaintiff  under  this  statute.  It  should  not 
only  have  shown  that  the  engine  of  the  train  was  sup- 
plied with  the  best  known  appliances  to  prevent  the  es- 
cape of  cinders,  but  it  should  also  have  shown  that  the 
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appliances  had  been  duly  inspected  and  were  in  good  re- 
pair at  the  time  the  plaintiff  received  his  injuries.  It 
should  also  have  been  shown  that  its  engine  was  being 
properly  and  skillfully  managed  and  operated  at  the  time 
the  injury  occurred. 

It  is  true  the  evidence  shows  that  cinders  of  the  size 
of  the  one  in  question  could  come  through  screens  of  the 
most  approved  pattern  in  use ;  but  it  is  equally  true  that 
many  more  such  cinders  would  escape  if  the  net  or  screen 
was  torn  or  if  the  engine  was  not  operated  in  a  skillful 
manner.  The  burden  being  upon  the  defendant  to  over- 
come the  prima  facie  case  for  the  plaintiff  under  the  stat- 
ute, it  follows  that  the  court  erred  in  directing  a  verdict 
for  the  defendant.  For  that  error  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

SMrrn,  J.,  dissents. 


'  Wylie  v.  State. 

Opinion  delivered  December  22, 1917. 

1.  Appeal  and  error — criminal  law — sufficiency  of  the  evi- 
dence.— In  reviewing  the  evidence  in  a  criminal  appeal,  under 
a  directed  verdict,  this  court  will  consider  only  the  undisputed 
testimony  offered  in  appellant's  behalf. 

2.  Carrying  concealed  weapon — necessary  teoof, — To  sustain  a 
conviction  for  carrying  a  concealed  weapon,  under  Kirby's  Digest, 
i  1609,  and  the  Act  of  March  29,  1907,  p.  823,  it  is  essential  that 
the  proof  show  that  the  pistol  was  carried  as  a  weapon,  and 
whether  it  wai/  so  carried  is  a  question  for  the  jury. 

8.  Criminal  law — directed  verdict — crime  punishable  by  im- 
prisonment.— The  trial  court  is  without  authority  to  direct  a 
verdict,  in  a  prosecution  for  the  carrying  of  a  concealed  weapon, 
brought  under  Kirby's  Digest,  fi  1609,  and  the  Act  of  March  29, 
1907,  p.  823,  where  the  punishment  for  the  crime  is  a  fine,  im- 
prisonment or  both. 

Appeal  from  St.  Francis  Circuit  Court ;  J.  M.  Jack- 
son, Judge ;  reversed. 

J.  W.  Morrow,  for  appellant. 
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L  The  pistol  must  be  carried  as  a  weapon.  This 
is  a  question  of  intent,  a  question  of  fact  for  a  jury.  68 
Art  447. 

2.  It  was  error  to  direct  a  verdict,  as  the  guilt  or 
innocence  of  defendant  was  purely  a  question  of  fact. 
Besides,  on  neither  occasion  was  it  carried  as  a  weapon. 
On  the  first  he  merely  carried  it  home  and  on  the  second 
it  was  in  Lee  County. 

John  D.  Arbtcckle,  Attorney  General,  and  T.  W. 
Camphell,  Assistant,  for  appellee. 

1.  The  undisputed  evidence  shows  that  he  was 
guilty.  Any  errors  in  the  instructions  were  harmless. 
99  Ark.  576 ;  91  Id.  97 ;  104  Id.  140. 

In  the  absence  of  evidence  to  the  contrary  it  will  be 
presumed  that  if  concealed,  it  was  carried  as  a  weapon. 
34  Ark.  448 ;  99  Id.  65, 68.  The  evidence  being  undisputed 
ttie  court  properly  instructed  a  verdict,  leaviilg  the  jury 
to  fix  the  punishment.    84  Ark.  564 ;  88  Id.  269. 

SMITH,  J.  (1)  At  the  trial  of  this  cause  in  the 
court  below,  the  jury  was  directed  to  find  the  appellant 
guilty  of  the  charge  of  carrying  a  concealed  weapon,  and 
fix  his  punishment  at  a  fine  of  not  less  than  fifty  dollars 
nor  more  than  two  hundred  dollars,  and  this  appeal  has 
been  prosecuted  to  reverse  a  judgment  imposing  a  fine  of 
$100  upon  a  verdict  so  returned.  The  proof  on  the  part 
of  the  State  was  to  the  effect  that  s^pellant  had  carried 
a  pistol  on  two  different  occasions,  but  the  court  did  not 
specify  the  occasion  for  which  the  fine  should  be  imposed, 
and  it  will,  therefore,  be  necessary  to  review  the  evidence 
upon  both  occasions;  but,  inasmuch  as  a  verdict- was 
directed  against  appellant,  we  need  consider  only,  for 
the  purpose  of  this  appeal,  the  undisputed  testimony  and 
that  offered  in  his  behalf.  According  to  this  testimony, 
appellant  had  bought  a  pistol  in  Forrest  City  at  a  restau- 
rant from  a  boy  named  Will  Fleming,  and  the  pistol  was 
put  in  a  suitcase,  along  with  some  cartridges,  and  the  suit- 
case was  carried  by  Fleming  and  placed  in  a  truck  belong- 
ing to  one  Charlie  Walker,  on  whose  farm  appellant 
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lived.  Appellant  rode  in  the  truck  to  his  home.  Walker 
testified  that  appellant  did  not  have  on  a  coat,  nor  did  he 
have  the  pistol  on  his  person.  There  was  also  testimony 
that  one  Clem  Kilgore  borrowed  the  pistol,  and  carried 
it  to  the  Cut  Off,  where  appellant  some  days  later  shot 
the  pistol  at  a  snake ;  but  that  the  Cut  Off  was  in  Lee 
County,  whereas  appellant  was  charged  with  carrying  the 
pistol  in  St.  Francis  County. 

(2)  By  section  1609  of  Kirby's  Digest,  it  is  made 
unlawful  to  carry  a  pistol  as  a  weapon,  and  by  the  act 
of  March  29,  1907,  page  323,  it  is  provided  that  any  per- 
son convicted  of  a  violation  of  the  provisions  of  section 
1609  of  Kirby's  Digest  shall  be  punishable  by  fine  of  not 
less  than  fifty  dollars  nor  more  than  two  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  less  than 
thirty  days  nor  more  than  three  months,  or  by  both  fine 
and  imprisonment.  To  sustain  a  conviction  under  this 
statute  it  is  essential  that  the  proof  show  that  the  pistol 
was  carried  as  a  weapon.  It  is  true  that  it  has  been  said 
that,  when  it  was  shown  that  a  person  wore  a  pistol  con- 
cealed, the  presumption  was  that  it  was  carried  as  a 
weapon;  but  in  the  same  case  it  was  also  said  that  this 
presumption  was  one  of  fact  which  might  be  overcome  by 
aflSrmative  proof  that  it  was  not  carried  as  a  weapon. 
Hatchcock  v.  State,  99  Ark.  65.  The  jury  here  might  very 
well  have  found  that  appellant,  in  carrying  the  pistol  from 
the  place  of  its  purchase  to  his  home,  was  not  carrying 
it  as  a  weapon.  Carr  v.  State,  34  Ark.  448.  And,  so  far 
as  the  second  occasion  was  concerned,  the  jury  might 
have  found  that  the  venue  had  not  beeij  properly  proved. 

(3)  The  court  erred  in  directing  the  verdict  for  still 
another  reason.  This  offense  is  punishable  either  by  a  fine 
or  imprisonment,  or  by  both  fine  and  imprisonment,and  it 
was  within  the  province  of  the  jury  to  decide  what  the  ap- 
propriate punishment  would  be.  It  is  true  the  jury  was  di- 
rected to  impose  a  fine  only;  but,  when  the  court  In- 
structed the  jury  as  a  matter  of  law  that  the  appellant 
was  guilty  as  charged,  it  was  the  province  of  the  jury  to 
determine  what  the  punishment  should  be.     Of  course. 
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the  jury  could  not  have  exceeded  the  limits  fixed  by  the 
statute,  and  the  judge  might  have  reduced  the  maximmn 
sentence  to  a  lower  one,  or  to  the  lowest  one,  and  yet  the 
court  might  not  have  done  so.  We  need  not  speculate 
about  the  probable  action  of  a  trial  judge  under  the  cir- 
cumstances stated.  The  question  is  one  of  power.  The 
trial  judge  directed  the  jury  to  return  a  verdict  of  guilty 
when  the  punishment  might  have  been  imprisonment. 

In  the  case  of  Roberts  v.  State,  84  Ark.  564,  the  mem- 
bers of  the  court  differed  about  the  right  of  the  trial  court 
to  direct  the  jury  to  return  a  verdict  of  guilty  in  any  case, 
■  and  the  writer  of  the  opinion  expressed  the  view  that  it 
could  not  be  done  in  any  case ;  but  the  view  of  the  major- 
ity was  expressed  as  follows:  **In  this  case,  however, 
while  the  verdict  rendered  was  for  fine  only,  the  appellant 
was  tried  for  an  offense  punishable  either  by  fine  or  im- 
prisonment. Section  5241,  Kirby's  Digest.  We  are  all 
of  the  opinion  that  in  such  cases  the  trial  judge  has  no 
power  to  direct  a  verdict.  Says  Mr.  Bishop :  *The  judge 
is  incompetent  to  convict  one  of  crime,  even  though  he 
acknowledge  it,  except  on  a  plea  of  guilty.  The  evidence 
is  exclusively  for  the  jury.  However  conclusive  of  guilt 
it  may  be,  he  can  only  tell  them  that,  if  they  believe  such 
and  such  to  be  the  facts,  the  law  demands  a  verdict  of 
guilty;  he  can  not  otherwise  direct  such  verdict.'  •  •  * 
The  majority  of  the  court  is  of  the  opinion,  however,  that 
our  own  court  is  already  in  line  with  the  doctrine  an- 
nounced in  the  United  States  v.  Susan  B.  Anthony,  11 
Blatch.  200,  24  Fed.  Cas.  No.  4450,  and  the  Michigan  cases 
holding  to  the  same  doctrine.  And  that  the  doctrine,  of 
these  cases  is  founded  upon  the  sound  legal  principle  that 
where  the  facts  are  undisputed,  and  only  one  inference 
can  be  drawn  from  them  the  question  is  then  one  of  law 
for  the  court,  and  not  of  fact  for  the  jury.  But  the  doc- 
trine can  not  apply  in  a  case  where  jeopardy  attaches, 
for  the  reason  that  in  such  cases,  as  before  stated,  the 
court  is  without  power  to  set  aside  a  verdict  of  acquittal 
or  to  direct  a  verdict  either  wav.    Inasmuch  as  there 
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might  have  been  imprisonment  in  this  case,  it  follows  that 
the  court  erred  in  directing  the  verdict/* 

In  the  more  recent  case  of  Parker  v.  State,  130  Ark, 
236,  197  S.  W.  283,  we  held  that  the  court,  in  a  prosecu- 
tion for  embezzlement,  could  not  direct  a  verdict  of 
guilty,  although  the  testimony  was  undisputed;  that  the 
plea  of  not  guilty,  itself,  put  in  issue  the  truth  of  the  evi- 
dence ;  and,  while  the  charge  there  was  a  felony,  the  deci- 
sion of  the  court  was  not  controlled  by  that  fact,  as  no 
distinction  is  made  where  imprisonment  is  the. punish- 
ment, whether  the  charge  be  a  felony  of  a  misdemeanor. 

For  the  errors  indicated,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 


Laskbb-Morris  Bank  &  Trust  Company  v.  Jones. 
Opinion  delivered  December  22, 1917. 

Real  estate  brokers — commissions — ^facts  not  known  to  thk 
seller. — Appellee  employed  appellant  to  sell  certain  property, 
and  appellant  procured  a  purchaser  for  the  property.  A  written 
contract  between  the  purchaser  and  appellee  was  drawn  up, 
which  provided,  among:  other  things,  that  the  purchaser  was  to 
pay  $3,500  cash,  and  appellee  was  not  to  pay  any  commission  out 
of  that  sum.  Appellee  then  refused  to  complete  the  transaction, 
it  appearing  that  the  purchaser  was  to  pay  $4,000  cash,  and 
appellant  was  to  receive  $500  of  this  as  his  commission.  Held, 
the  appellant  was  entitled  to  a  commission  of  $500. 

Appeal  from  Pulaski  Circuit  Court,  Third  Division ; 
O.  W.  Hendricks,  Judge ;  reversed. 

Cockrill  <£  Armistead  and  Edgar  H.  McCwlloch,  for 
appellant. 

1.  The  court  erred  in  its  findings  of  facts  and  con- 
clusions of  law  therefrom. 

Appellant  was  employed  to  sell  or  change  appellee's 
property.  A  purchaser  was  procured  and  a  binding  con- 
tract entered  into,  which  was  never  carried  out  through 
the  fault  of  appellee.  No  valid  defense  was  shown.  117 
Ark.  566.    Parol  evidence  was  admissible  to  show  the  real 
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consideration  of  the  contract.  10  R.  C.  L.  1020,  par.  213. 
Specific  perfonnance  against  Raines  could  have  been 
maintained  to  compel  Raines  to  pay  the  $4,000.  See  also 
A.  &  E.  Ann  Cas.  1912- A,  1267;  119  Ark.  6. 

Carmichael,  Brooks  &  Rector,  for  appellee. 

1.  Appellee  never  agreed  to  pay  the  $500  commis- 
sion. The  minds  of  the  parties  never  met.  The  findings 
of  the  court  are  as  conclusive  as  the  verdict  of  a  jury. 

2.  Good  faith  was  required.  The  agent  of  appellant 
did  not  act  in  the  utmost  good  faith  as  the  testimony 
shows  he  never  disclosed  the  offer  of  $4,000  cash. 

3.  Where  one  party  to  a  contract  breaches  it,  the 
other  may  elect  to  treat  the  whole  contract  at  an  end.  3 
Elliott  on  Coni,  §  2026;  3  Page  on  Cont.,  §  §  1432-1442; 
Lawson  on  Cont.  (2  ed.),  525,  531;  Black  on  Rescission 
and  Cancellation,  etc..  Vol.  1,  §  196,  p.  507 ;  30  L.  R.  A.  30. 

4.  Specific  performance  would  not  lie  against  Raines 
to  enforce  the  payment  of  $4,000  cash.  89  Ark.  289;  85 
Id.  442. 

5.  The  burden  was  on  plaintiff  to  show  that  Raines' 
objection  to  the  title  was  a  valid  one.  The  special  find- 
ings were  not  inconsistent  with  the  general  finding.  84 
Ark.  359 ;  106  Id.  296.  Raines  breached  the  contract  and 
appellee  was  not  liable.  112  Ark.  567,  571.  George  E. 
Jones  was  never  given  an  opportunity  to  sign  the  deed, 
and  his  signing  was  not  shown  to  be  necessary. 

SMITH,  J.  Appellant  brought  this  suit  to  recover  a 
sum  alleged  to  be  due  as  commissions  upgn  a  sale  of  real 
estate.  The  suit  was  prosecuted  upon  the  theory  that 
appellee  had  employed  appellant  to  negotiate  a  sale  of 
certain  lots  owned  by  her  in  the  city  of  Little  Rock,  and 
that  a  valid  and  binding  contract  had  been  entered  into 
with  a  prospective  purchaser,  which  appellee  should  have 
caused  to  be  specifically  performed,  and  that,  when  she 
failed  to  do  so,  and  thereby  released  the  prospective  pur- 
chaser from  the  obligations  of  his  contract,  she  did  not 
absolve  herself  from  her  liability  for  the  broker's  com- 
missions, as  these  commissions  were  earned  when  an  en- 
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forceable  contract,  complying  with  the  terms  of  the 
agency  was  entered  into  with  the  prospective  purchaser. 
Appellant  opened  negotiations  with  a  prospective  pur- 
chaser named  Raines,  and  finally  entered  into  the  follow- 
ing contract  in  writing  with  him : 

**  Received  of  Mr,  E.  E.  Raines  the  sum  of  $10  as  part 
payment  on  the  east  125  feet  of  lots  7,  8  and  9,  block  175, 
city  of  Little  Rock,  the  purchase  price  of  property  to  be 
$3,500  cash,  the  assumption  by  said  E.  E.  Raines  of  a 
mortgage  for  $5,000  now  on  the  property  in  favor  of  the 
Union  Trust  Company,  and  for  the  remainder  of  the  pur- 
chase price  said  E.  E.  Raines  is  to  deed  to  me,  free  of  all 
liens  and  encumbrances,  lots  7,  8,  9, 10, 11  and  12,  block  8, 
North  Argenta. 

*'It  is  understood  that  Mr.  E.  E.  Raines  is  to  pay  the 
taxes  on  the  property  I  am  selling  to  him  for  the  year 
1915,  and  I  am  to  pay  the  taxes  on  the  six  lots  in  Argenta 
above  described,  also  that  I  am  not  to  pay  any  conmais- 
sion  out  of  the  above  described  $3,500. 

*^  (Signed)     Sadie  L.  Jones. 

^^  Stamp,  E.  E.  R.,  12/28/1915. 

*' Accepted,  E.  E.  Raines." 

There  was  also  introduced  iu' evidence  a  writing  iden- 
tical with  the  one  set  out  except  that  the  name  of  Raines 
was  signed  by  M.  J.  Sullivan,  agent.  Sullivan  was  an 
employee  of  appellant  company,  and  had  charge  of  the 
trade  for  it.  His  good  faith  is  questioned  by  appellee, 
who  insists  that  she  was  not  advised  that  a  cash  consid- 
eration of  $4,000  was  in  fact  to  be  paid,  instead  of  the 
sum  of  $3,500  as  recited  in  the  contract  set  out  above. 
Sullivan  testified  that  appellee  was  to  receive  the  $3,500 
net,  and  that  appellant  company  was  to  have  the  addi- 
tional $500  as  its  commission,  and  that  this  fact  was  ex- 
plained to,  and  understood  by,  appellee.  This  suit  was 
brought  to  recover  this  $500. 

The  court  made  the  following  findings  of  fact : 

**2.  Plaintiff  was  employed  by  the  defendant  as  her 
agent  to  sell  or  exchange  her  property  described  in  the 
complaint. 
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*  *  3.  Defendant  did  effect  an  agreement  which  was  in 
writing  between  E.  E.  Raines  and  the  defendant.  This 
agreement  was  for  $3,500 — defendant  to  pay  no  commis- 
sion. Defendant  offered  to  comply  with  tlds  agreement 
and  submitted  a  deed  signed  by  herself,  which  was  re- 
fused by  Raines  on  accoimt  of  her  son  not  having 
signed  it. 

**4.  The  plaintiff  was  the  agent  of  Sadie  L.  Jones, 
defendant  in  this  transaction. 

**5.  E.  E.  Raines  was  ready,  willing  and  able  to 
carry  out  the  above  mentioned  contract. 

**6.  M.  J.  Sullivan,  agent  for  the  plaintiff,  discussed 
the  transaction  with  the  defendant,  stating  to  her  that  the 
deal  was  for  $4,000  and  that  he  *was  getting'  $500  as  his 
commission. 

*  *  7.  The  defendant  was  told  that  plaintiff  was  to  get 
$500  commission,  but  defendant  expected  that  to  be  in- 
cluded in  the  purchase  price  over  and  above  the  $3,500. 

*'9.  Plaintiff  brought  defendant  and  Mr.  E.  E. 
Raines  together  in  a  contract  that  was  evidenced  in  writ- 
ing for  an  exchange  of  property  and  $3,500  in  cash. 

**10.  After  the  making  of  the  written  contract  E.  E. 
Raines  submitted  to  the  agent  of  the  plaintiff  a  memo- 
randum evidencing  an  offer  of  $4,000  and  an  exchange  of 
property.** 

The  court  was  asked  to  specifically  find  whether  or 
not  appellee  tendered  Raines  her  deed  in  compliance  with 
the  agreement  of  sale  and  exchange,  and  whether  or  not 
the  same  was  refused  by  Raines,  and,  if  so,  for  what  rea- 
son. The  court  answered  this  request  by  referring  to  its 
finding  No.  3,  set  out  above,  upon  the  evident  theory  that 
the  question  was  answered  in  that  finding.  Numerous  ob- 
jections were  made  to  these  findings.  But  we  can  not 
say  that  any  one  of  them  is  unsupported  by  the  testimony. 
It  is  also  insisted  that  the  verdict  is  contrary  to  the  law 
as  applied  to  the  facts  found  by  the  court. 

The  case  of  Reeder  v.  Epps,  112  Ark.  566,  was  a  simi- 
lar case  under  the  facts  to  the  instant  case  so  far  as  the 
controlling  question  is  concerned,  and  it  was  there  said: 


Digitized  by  VjOOQIC 


580        Laskeb-Morbis  Bk.  &  Trust  Co.  v.  Jones.       [131 

**The  law  is  well  settled  that,  in  the  absence  of  a  spe- 
cial contract  providing  otherwise,  an  agent  employed  to 
sell  or  find  a  purchaser  for  land  earns  his  conunission 
and  is  entitled  to  recover  the  same  when  he  produces  a 
purchaser  ready,  willing  and  able  to  buy  upon  the  terms 
named  and  the  principal  enters  into  a  binding  contract 
with  the  produced  purchaser  or  having  an  opportunity 
to  do  so  declines  to  accept  the  purchaser.  Moore  v.  Invin, 
89  Ark.  289. 

**He  must,  however,  have  the  opportunity  to  accept 
the  purchaser  upon  the  terms  named  and  to  enter  into  a 
binding  contract,  for  if  the  negotiations  are  stopped  by 
the  purchaser  without  fault  of  the  principal  before  a 
binding  contract  is  entered  into,  then  no  commissions  are 
earned. 

**  *The  broker,  having  presented  a  proposed  pur- 
chaser who  is  capable  of  entering  into  a  contract  of  pur- 
chase, and  willing  to  do  so,  has  earned  his  conunission 
when  the  vendor  accepts  him  and  enters  into  a  valid  con- 
tract with  him  for  the  sale  of  the  land,  even  though  the 
sale  is  never  in  fact  consunamated  by  reason  of  the  fail- 
ure of  the  proposed  purchaser  to  perform  his  part  of  the 
contract.*    Moore  v.  Irwm,  supra/* 

A  recovery  in  that  case  was  denied,  however,  because, 
without  fault  on  the  part  of  the  owner,  the  negotiations 
ended  short  of  the  consummation  of  a  sale. 

Here  a  valid  contract  in  writing  was  made  whicii 
recites  the  terms  of  the  contract  fully  except  that  it  recites 
the  cash  payment  to  be  made  to  appellee  to  be  $3,500,  in- 
stead of  $4,000,  and  recites  that  no  commission  was  to  be 
paid  out  of  this  $3,500.  Appellee  insists  that  under  the 
facts  a  suit  for  specific  performance  of  the  contract  could 
not  have  been  maintained  against  Raines  if  a  cash  pay- 
ment of  $4,000  had  been  demanded  in  the  complaint.  This 
appears  to  be  the  real  question  in  the  case,  for  appellee 
says  in  her  brief  that,  ''The  contract  signed  by  Raines 
and  appellee  must  have  been  enforceable  in  an  action  for 
specific  performance,  and  must  have  contained  the  full 
consideration  and  terms.**    We  think  this  writing  was 
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sufficiently  full  and  certain  to  take  the  transaction  out  of 
the  statute  of  frauds,  and  that  parol  evidence  was  admis- 
sible to  show  the  true  consideration.  In  the  case  of 
MagiU  Lumber  Co.  v.  Lcme-White  Lumber  Co.,  90  Ark. 
426,  it  was  said  that,  though  the  recitals  of  a  writing  can 
not  be  contradicted  by  parol  evidence,  for  the  purpose  of 
defeating  such  instrument,  it  is  competent  to  prove  by 
such  evidence  that  the  consideration  has  not  been  paid  as 
recited,  or  to  establish  the  fact  that  other  considerations 
not  recited  in  the  deed  were  agreed  to  be  paid  when  such 
proof  does  not  contradict  the  terms  of  the  writing. 

The  court  found  the  fact  to  be  that  the  cash  consid- 
eration was  to  be  $4,000,  of  which  sum  appellant  was  to 
receive  $500,  and  proof  of  that  fact,  which  could  have  been 
made  in  a  suit  for  specific  performance,  would  have  enti- 
tled appellee  to  a  decree  accordingly.  Wilkins  v.  Eanes, 
126  Ark.  339. 

The  judgment  of  the  court  below  is,  therefore,  re- 
versed, and  judgment  will  be  rendered  here  for  plaintiff 
for  $500  and  interest  thereon. 


Williams  v.  Wheeleb. 
Opinion  delivered  December  22, 1917. 

1.  Equity  jurisdiction — sale  of  propebty  and  disposition  of  pro- 
ceeds UNDER  court's  ORDER — CLAIM  OF  EXEMPTION. — In  a  parti- 
tion suit  it  was  ascertained  that  one  W.  owned  a  one-sixth  inter- 
est in  the  land  to  be  partitioned.  Certain  parties  intervened  as 
creditors  of  W.  After  hearing  the  intervention  the  court  ren- 
dered a  decree  in  favor  of  the  interveners,  and  the  commissioner 
was  ordered  to  pay  the  interveners.  No  appeal  was  taken.  Held, 
thereafter  W.  could  not  maintain  a  claim  for  exemptions,  on 
the  grround  that  the  fund  was  exempt,  and  that  the  clerk,  who 
was  also  commissioner,  was  without  authority  to  issue  an  order 
superseding  the  decree  of  the  chancery  court,  under  the  claim 
of  exemptions. 

2.  Equity  jurisdiction — duties  of  commissioner — ^appucation  for 
SUPERSEDEAS. — ^A  commissioner  in  chancery,  under  orders  to  sell 
certain  property  and  to  pay  over  the  proceeds  in  a  certain  man- 
ner, is  an  officer  of  the  court  for  the  purpose  of  carrying  out  its 
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orders,  and  he  has  no  power  to  entertain  any  application  for  or- 
ders, or  to  issue  any  orders  in  conflict  with  the  court's  decree. 

8.  Judicial  bales— fund  in  oousis— intbbventionw— The  proceeds 
of  a  judicial  sale,  after  confirmation,  become  a  fund  in  court  not 
subject  to  intervention  until  the  purpose  for  which  they  are  held 
has  been  accomplished. 

4.  Equity  jurisdiction — jubisdiction  of  the  fabties— summaby 
JUDGMENT. — ^AU  parties  to  a  suit  in  chancery,  may  be  compelled 
by  summary  orders  and  proceedings,  to  obey  the  decree  of  the 
court. 

6.  Equity  jurisdiction— attempt  to  tHwabt  degree. — Where  a 
party  undertakes  to  thwart  the  enforcement  of  the  court's  de- 
cree, the  court  may  act  upon  a  mere  suggestion  of  the  fact,  and 
the  filing  of  a  motion  is  not  prerequisite. 

6.  Equity  jubisdiction — judicial  sale — enfobcebient  of  dbokbb 
AS  TO  proceeds. — ^The  chancery  court  ordered  its  commissioner  to 
dispose  of  the  proceeds  of  a  judicial  sale,  in  accordance  with  the 
prayer  of  an  intervention  which  had  been  filed.  One  W.  claimed 
the  fund  as  his  own,  and  exempt,  and  after  the  adjournment  of 
court,  the  clerk,  at  W.'s  request,  issued  an  order  superseding 
the  decree.  When  court  reconvened,  the  interveners,  had  the 
cause  re-docketed,  and  filed  a  motion  to  quash  the  supersedeas. 
Held^  the  court  had  jurisdiction  to  enforce  its  decree,  that  the 
clerk's  supersedeas  was  improperly  issued,  and  held  further, 
that  as  all  the  matters  set  forth  in  the  intervener's  motion  were 
a  part  of  the  pleadings  and  proceedings,  that  the  chancery  court 
would  take  judicial  notice  of  them,  and  it  was  unnecessary  to 
prove  the  same. 

Appeal  from  Woodruff  Chancery  Court,  Northern 
District ;  E.  D.  Robertson,  Chancellor ;  affirmed. 

Elmo  Carl  Lee,  for  appellant. 

1.  The  action  of  the  clerk  was  final.  The  court  was 
without  jurisdiction  to  quash  the  supersedeas  on  motion. 
No  proof  was  taken.  Kirby's  Digest,  §  3906;  103  Ark. 
201. 

2.  A  postmaster  *s  bond  is  a  contract.    31  Cyc.  281. 

J.  W.  S  J.  W.  House,  Jr.,  for  appellees. 

1.  The  clerk  was  unauthorized  to  issue  the  superse- 
deas.   Kirby's  Digest,  §  3906. 

2.  The  court  had  jurisdiction.  80  Ark.  1.  Its  de- 
cision was  correct.    Appellees  were  sureties  and  paid 
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the  judgment.    18  Cyc.  1395,  note  46 ;  190  Fed.  Ill ;  96  N. 
E.  561. 

HUMPHREYS,  J.  A  suit  was  instituted  on  Febru- 
ary  24, 1916,  in  the  chancery  court  for  the  Northern  Dis- 
trict of  Woodruff  County,  by  Annie  Jones  et  (d.  against 
Willie  Jones  et  al.,  to  partition  certain  real  estate  belong- 
ing to  plaintiffs  and  defendants.  A  decree  of  partition 
and  order  of  sale  was  rendered  and  the  property  sold 
pursuant  thereto.  It  was  ascertained  that  one-sixth  of 
ttie  proceeds  of  the  sale  belonged  to  Willie  Williams. 
Some  of  his  creditors  intervened  for  the  amount.  Charles 
Wheeler  and  Addie  Perkins  were  intervening  creditors 
for  $609.55,  including  interest,  on  account  of  having  paid 
a  judgment  for  Willie  Williams  which  the  United  States 
government  procured  against  him,  as  principal,  and  them, 
as  sureties,  on  a  postmaster's  bond.  Willie  Williams  had 
been  postmaster  at  Gregory,  Arkansas,  and  defaulted. 
The  issue  on  the  intervention  was  heard  by  the  chancellor 
and  a  decree  was  rendered  at  the  1917  January  term  of 
said  court  in  favor  of  interveners  for  said  sum,  and  the 
commissioner  was  ordered  to  pay  that  amount  to  Charles 
Wheeler  and  Addie  Perkins  out  of  the  proceeds  in  his 
hands  belonging  to  Willie  Williams.  No  appeal  was  pros- 
ecuted from  that  order  and  decree. 

After  the  adjournment  of  court,  Willie  Williams  filed 
a  claim  for  exemptions  in  the  case,  before  the  clerk,  who 
also  was  commissioner  in  the  case,  and  he  issued  an  order 
superseding  the  decree  of  the  chancery  court  and  all  pro- 
ceedings thereunder  as  to  the  fund  claimed  as  exempt. 
The  petition  or  application  for  exemption  was  under  the 
style  of  the  original  suit  and  contained  all  the  necessary 
allegations  for  an  exemption  claimed  under  the  statutes 
and  Constitution  of  the  State  of  Arkansas.  At  the  fol- 
lowing May  term  of  the  chancery  court,  the  interveners, 
Charles  Wheeler  and  Addie  Perkins,  had  the  case  redock- 
eted  and  filed  a  motion  to  quash  the  supersedeas  issued  by 
the  clerk,  and  from  the  chancellor's  order  quashing  the 
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supersedeas  an  appeal  has  been  prosecuted  to  this  court 
by  Willie  Williams. 

It  is  contended  by  appellant  that  the  supersedeas 
issued  by  the  clerk  was  final  and  that  redocketing  the  old 
case  and  filing  a  motion  to  quash  the  clerk's  supersedeas 
did  not  confer  jurisdiction  upon  the  chancery  court.  We 
think  learned  counsel  for  appellant  is  in  error  for  the 
reason  that  the  chancery  court  already  had  jurisdiction  in 
the  case  for  the  purpose  of  enforcing  the  decree  directing 
his  clerk  and  commissioner  to  pay  the  fund  in  court  to  the 
parties  in  accordance  with  the  decretal  order.  The  com- 
missioner was  an  officer  of  the  court  for  the  purpose  of 
carrying  out  its  orders,  and  it  was  not  within  his  power 
to  entertain  any  application  for  orders  or  to  issue  any 
orders  in  conflict  with  the  court's  decree,  which  was  final 
and  binding  upon  all  parties  thereto.  He  had  only  one 
duty  to  perform  and  that  was  to  execute  the  decree  of  the 
court.  If  this  property  was  exempt  to  Willie  Williams 
under  the  Constitution  of  the  State  of  Arkansas,  he 
should  have  claimed  the  exemption  when  the  matter  was 
being  adjudicated  by  the  court.  It  was  his  duty  to  set 
up  all  claims  he  had  to  the  property  in  that  suit.  The 
decree  was  a  final  adjudication  of  all  the  existing  rights 
to  the  property  between  Willie  Williams  and  the  inter- 
veners, Charles  Wheeler  and  Addie  Perkins.  It  is  settled 
in  this  State  that  the  proceeds  of  a  judicial  sale,  after 
confirmation,  become  a  fund  in  court  not  subject  to  inter- 
vention until  the  purpose  for  which  it  is  held  has  been  ac- 
complished; and  it  is  likewise  settled  that  all  parties  to 
the  suit  may  be  compelled  by  summary  orders  and  pro- 
ceedings to  obey  the  decree  of  the  court.  Porter,  Taylor 
&  Co.  V.  Hanson,  36  Ark.  591;  Green  v.  Robertson,  80 
Ark.  1.  In  the  instant  case,  however,  it  was  not  only  a 
fund  in  court,  but  the  rights  of  all  parties  to  the  suit  in  it 
had  been  finally  adjudicated.  Unless  they  could  obtain 
a  cancellation,  modification  or  reversal  of  the  decree,  they 
were  remediless.  There  is  no  conflict  between  this  case 
and  Robinson  v.  Swearingen,  55  Ark.  55 ;  Blass  v.  Erber, 
65  Ark.  112,  and  National  Surety  Co.  v.  Bertig  Bros., 
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131  Ark.  559.  The  instant  case  deals  with  an  adjudi- 
cated f nnd  in  conrt,  and  those  cases  deal  with  a  fund  fixed 
by  order  or  decree  in  the  hands  of  a  garnishee. 

It  is  insisted  by  appellant,  however,  that  the  matters 
set  forth  in  the  motion  to  cancel  the  clerk  *s  supersedeas 
should  have  been  proved.  We  do  not  think  it  necessary 
to  have  gone  through  the  formality  of  filing  a  motion.  A 
mere  suggestion  to  the  court  that  parties  to  the  suit  were 
thwarting  the  enforcement  of  the  decree  would  be  am- 
ple. A  court  would  then  proceed  to  enforce  the  decree  by 
whatever  summary  orders  or  proceedings  were  necessary. 
Again,  all  the  matters  set  forth  in  the  motion  were  a  part 
of  the  proceedings  and  pleadings,  and  it  was  the  court's 
duty  to  take  judicial  notice  of  them.  It  was  not  neces- 
sary to  prove  them.  In  re  Sussmwiiy  190  Fed.  Rep.  Ill ; 
Ladd  V.  Ladd,  96  N.  E.  Eep.  561 ;  Brown  v.  Powers,  134  N. 
W.  73. 

The  decree  of  the  chancellor  is  affirmed. 


MoBBis  V.  Hellums  Company. 
Opinion  delivered  December  22, 1917. 

CONTRikCTS — COMMERCIAL     TERMS — ^"COTTON    SEASON."-— Appellant 

agreed  to  perform  certain  services  for  appellee  in  the  buying  and 
selling  of  cotton  ''during  the  cotton  season  in  said  year."  In  an 
action  by  appellant  against  appellee  for  a  sum  due  appellant 
under  the  contract,  hsld^  the  court  properly  permitted  persons 
engaged  in  the  cotton  business  to  testify  that  usage  in  the 
locality  where  the  contract  was  made  fixed  the  season  for  buy- 
ing and  selling  cotton  from  about  September  1  to  May  1,  of  the 
following  year. 

C0NTRACTS--C0MMERCIAL   TERMS— "COTTON    SEASON.''— Under  the 

facts  as  set  out  in  the  preceding  syllabus,  held,  the  words  "cotton 
season"  as  used  in  the  contract  meant  buying  and  selling  cotton 
from  September  1,  1914,  to  about  May  1,  1915. 
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8.  C0NTRACTS~«ULE8  FOR  INTBRPHETATION. — In  construing  the  words 
of  a  contract  such  effect  should  be  given  to  each  word  and  pro- 
vision in  the  contract  that,  when  read  in  the  light  of  each  other 
and  as  an  entire  contract,  no  conflicts  remain,  the  several  parts 
should  be  interpreted  so  as  to  make  a  harmonious  whole. 

Appeal  from  Lincoln  Circuit  Court ;  W.  B.  Sorrells, 
Judge;  reversed. 

Coleman  &  Gantt,  for  appellant. 

1.  Appellant  substantially  performed  his  part  of  the 
contract,  and  is  entitled  to  recover.  He  was  employed 
for  one  year,  and  devoted  his  time  and  attention  to  the 
business  during  the  cotton  season.  Even  if,  after  the  cot- 
ton season  he  had  nothing  to  do,  he  was  entitled  to  his 
salary.  26  Cyc.  1018;  1  Labatt,  Master  &  Servant,  §  288, 
and  note;  32  N.  W.  865. 

2.  The  court  erred  in  its  instructions.  No  breach  of 
duty  was  proven  and  the  burden  was  on  appellee  to  prove 
such  breach.    1  Labatt,  M.  &  S.,  H  271,  354,  note,  p.  1119. 

3.  Evidence  of  usage  was  admissible  to  show  the 
** cotton  season.''  2  Elliott  on  Cont.,  §  1770;  12  Cyc. 
1088;  58  Ark.  573;  69  Id.  313.  The  court  takes  judicial 
knowledge  of  a  custom  so  well  known.  118  N.  W.  292; 
26  Cyc.  1019.  See  also  129  N.  W.  645;  57  S.  E.  902;  2 
Elliott  on  Cont.,  §  1614;  1  Labatt,  M.  &  S.,  H  190,  433. 

E.  W.  Brockman,  for  appellee. 

1.  The  contract  must  be  considered  as  a  wliole,  and 
effect  given  to  all  its  terms,  so  as  to  arrive  at  the  inten- 
tion of  the  parties.  94  Ark.  493;  93  Id.  497;  99  Id.  112; 
96  7d.  320;  104  74.475. 

2.  It  was  the  duty  of  the  court  to  construe  the  con- 
tract. 78  Ark.  574.  The  cotton  season  only  lasted  eight 
months.  Custom  can  not  vary  the  terms  of  a  written 
contract.  85  Ark.  568 ;  100  U.  S.  686.  Parol  evidence  of 
custom  was  not  admissible.  124  Ark.  432 ;  56  Ark.  Law 
Eep.  350;  55  74.264. 

3.  Plaintiff  can  not  recover  for  a  year's  service  and 
work  only  eight  months.    52  Id.  494. 
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4.  There  is  no  error  in  the  instructions,  and  the  ver- 
dict is  supported  by  the  evidence.    102  Ark.  200. 

HUMPHEEYS,  J.  Appellant  brought  suit  against 
appellee  in  the  Lincoln  Circuit  Court  for  an  alleged  bal- 
apce  of  $600  due  him  upon  a  written  contract  of  employ- 
ment to  buy  and  sell  cotton  for  appellee  at  Grady,  Ark- 
ansas, during  the  cotton  season  of  1914-15.  Appellee  de- 
nied that  it  owed  appellant  any  balance  on  the  contract. 
The  cause  was  submitted  on  tihe  pleadings,  instructions 
of  the  court  and  oral  evidence,  upon  which  a  verdict  was 
returned  and  judgment  rendered  in  accordance  there- 
with, dismissing  the  complaint.  An  appeal  has  been 
prosecuted  to  test  the  corriectness  of  the  construction 
placed  upon  the  contract  by  the  trial  court.  The  contract 
is  as  follows : 

**This  agreement  made  and  entered  into  on  this  the 
30th  day  of  May,  1914,  by  and  between  Heliums  &  Co.  of 
Grady,  Arkansas,  as  party  of  the  first  part,  and  G.  E. 
Morris  of  Pine  Bluff,  Arkansas,  as  party  of  the  second 
part,  witnesseth: 

**That  the  party  of  the  first  part  hereby  hires  and 
employs  the  party  of  the  second  part  to  buy  and  sell 
cotton  for  it  at  Grady,  Arkansas,  for  a  period  of  one  year 
commencing  September  1,  1914,  and  ending  one  year 
thereafter. 

**The  party  of  the  second  part  shall  devote  his  time 
and  attention  to  said  business  during  the  cotton  season  in 
said  year,  and  shall  take  charge  of  buying  and  selling  all 
cotton  in  which  the  party  of  the  first  part  may  deal. 

**For  his  said  services  the  said  party  of  the  first  part 
hereby  agrees  to  pay  to  the  party  of  the  second  part  the 
sum  of  eighteen  hundred  dollars  ($1,800)  to  be  paid  in 
monthly  installments  at  the  rate  of  one  hundred  and  fifty 
dollars  ($150)  a  month  during  the  period  of  said  employ- 
ment Also  all  necessary  expenses,  such  as  traveling  ex- 
penses, phone  bills,  livery  bills,  etc.  In  addition  thereto 
the  party  of  the  second  part  shall  be  paid  an  amount 
equal  to  one-third  of  all  profits  arising  or  accruing  to  the 
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party  of  the  first  part  from  the  buying  and  selling  of  cot- 
ton by  him  or  under  his  management.  To  arrive  at  said 
amount,  the  salary  of  eighteen  hundred  dollars  ($1,800) 
and  expenses  above  outlined,  hereinbefore  provided  for, 
shall  be  deducted  from  the  gross  profits  of  said  cotton 
business  and  one-third  of  the  remainder  shall  be  paid  to 
the  party  of  the  second  part  as  a  part  of  his  compensation 
for  his  services  in  buying  and  selling  cotton  for  the  party 
of  the  first  part  as  herein  provided.*' 

The  undisputed  evidence  is  that  appellant  worked 
under  the  contract  for  appellee  two  months  and  received 
$300  therefor ;  that  then  it  became  apparent  to  both  par- 
ties that  no  immediate  necessity  existed  for  an  expert 
cotton  buyer  or  seller  in  connection  with  the  business  con^ 
ducted  by  appellee,  on  account  of  a  demoralization  of  the 
cotton  market  occasioned  by  the  European  war ;  that  by 
mutual  agreement  appellant  accepted  employment  from 
Bennett  &  Co.,  cotton  buyers  in  Pine  Bluff,  for  a  period 
of  six  months  at  $150  per  month,  with  the  understanding 
that  the  amount  of  $900  should  be  credited  on  the  contract 
between  appellant  and  appellee;  that  at  the  expiration 
of  the  contract  with  Bennett  &  Co.  appellant  did  not  re- 
turn to  Grady  and  offer  to  buy  and  sell  cotton  for  appellee 
during  the  months  of  May,  June,  July  and  August,  1915 ; 
that  appellant  resided  at  Pine  Bluff,  twenty-one  miles  by 
rail  from  Grady,  and  had  a  telephone ;  that  appellee  made 
no  request  after  the  expiration  of  the  Bennett  contract 
for  appellant  to  buy  or  sell  any  cotton  for  it;  that  the 
cotton  season  began  about  September  1  and  ended  about 
May  1,  of  each  year,  and  that  it  was  usual  for  cotton  buy- 
ers employed  by  the  year  to  work  during  the  cotton  sea- 
son only;  and  that  appellee  sold  and  bought  no  cotton 
after  May  1,  1915,  and  had  nothing  for  appellant  to  do 
except  to  sit  around. 

The  court  construed  the  contract  to  mean  that  appel- 
lant must  either  buy  or  gell  cotton,  or  actually  report  and 
offer  to  perform  said  duties  for  the  full  period  of  one 
year,  in  ordey  to  collect  the  entire  contract  price ;  and  at 
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the  request  of  appellee,  instructed  the  jury  to  that  effect 
over  the  objection  of  appellant. 

The  appellant  requested  an  instruction  which  was 
refused  by  the  court  to  the  effect  that  it  was  his  duty 
under  the  contract  to  devote  his  time  and  attention  to 
buying  and  selling  cotton  for  appellee  during  the  cotton 
season,  and  to  buying  and  selling  all  cotton  in  which  ap- 
pellee dealt  during  the  year,  except  when  at  work  for 
Bennett  &  Co. 

(1-3)  There  is  little  or  no  difference  between  appel- 
lant and  appellee  as  to  the  facts.  The  main  difference 
between  them  being  in  the  construction  of  the  contract,  as 
reflected  by  the  conflict  in  the  instructions  requested  by 
each.  The  contract  is  before  us  for  construction.  The 
only  words  contained  in  the  contract  of  doubtful  signifi- 
cation are  '^cotton  season.''  These  are  words  peculiar 
to  the  business  of  buying  and  selling  cotton  and  were 
properly  susceptible  of  explanation  by  persons  familiar 
with  their  meaning.  The  court  did  not  err  in  permitting 
persons  engaged  in  the  cotton  business  to  testify  that 
usage  in  the  locality  where  the  contract  was  made  fixed 
the  season  for  buying  and  selling  cotton  from  about  Sep- 
tember 1  to  May  1  of  the  following  year.  Western  As- 
surance Co.  V.  Altheimer,  58  Ark.  565;  McCarthy  v.  Mc- 
Arthur,  69  Ark.  313.  Under  the  undisputed  facts  in  the 
instant  case,  the  words  *^ cotton  season,"  as  used  in  the 
contr^act,  mean  buying  and  selling  cotton  from  Septem- 
ber 1,  1914,  to  about  May  1,  1915.  In  construing  con- 
tracts the  purpose  should  be  to  ascertain  the.  intent  of 
the  parties  to  the  contract.  Such  effect  should  be  given 
to  each  word  and  provision  in  the  contract  that,  when 
read  in  the  light  of  each  other,  and  as  an  entire  contract, 
no  conflicts  remain.  In  other  words,  the  several  parts 
should  be  interpreted  so  as  to  make  a  harmonious  whole. 
Read's  Drug  Store  v.  Hessig-Ellis  Dnig  Co.,  93  Ark.  497 ; 
Ayers  v.  Heustess,  94  Ark.  493 ;  Johnson^  v.  Wilkerson,  96 
Ark.  320 ;  Earl  v.  Harris,  99  Ark.  112. 

In  interpreting  the  contract  by  the  aid  of  these  famil- 
iar canons  of  construction,  the  first  clause  need  not  be 
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discussed  as  it  simply  fixed  the  date  of,  designated  and 
located  the  parties  to  the  contract.  No  conflict  whatever 
existed  between  the  second  and  fourth  clauses.  The  sec- 
ond clause  fixed  the  term  of  employment  at  one  year  and 
the  fourth  clause  fixed  the  year's  salary  at  $1,800,  pay- 
able in  twelve  equal  monthly  installments,  and  in  ad^- 
tion  thereto  provided  for  expenses  of  appellant  and  a 
division  of  the  profits.  The  only  seeming  conflict  exists 
between  the  third  clause  and  the  second  and  fourth 
clauses.  It  is  said  that  if  the  third  clause  meant  that  ap- 
pellant should  work  only  eight  or  nine  months,  then  it  con- 
flicted with  the  third  and  fourth  clauses  which  provided 
for  buying  and  selling  of  cotton  by  appellant  for  appellee 
for  a  year,  or  from  September  1,  1914,  to  September  1, 
1915.  The  only  reasonable  construction  that  can  be  given 
clause  3,  so  as  to  make  it  harmonize  with  clauses  2  and  4^ 
is  to  say  that  the  intention  was  that  appellant  should  de- 
vote his  whole  time  and  attention  to  buying  and  selling 
cotton  for  appellee  during  the  cotton  season  or  from  Sep- 
tember 1^  1914,  to  about  May  1, 1915 ;  and  that  he  should 
buy  and  sell  all  cotton  in  which  appellee  might  deal  during 
the  remainder  of  the  contract  period.  Of  course,  he  was 
released  from  either  duty  by  mutual  agreement  during 
the  time  he  worked  for  Bennett  &  Co.  There  is  nothing 
in  the  contract  requiring  appellant  to  report  for  duty  each 
day  after  the  expiration  of  the  cotton  season.  He  resided 
only  a  short  distance  from  Grady,  and  could  have  been 
reached  by  telephone.  It  is  admitted  there  wcus  nothing 
for  him  to  do  but  sit  around.  Appellee  neither  sold  nor 
bought  cotton  after  May  1,  the  end  of  the  cotton  season. 
We  think  the  clear  intendment  of  the  contract  was  that 
appellant  should  report  for  duty  each  day  during  the  cot- 
ton season  and  when  needed  during  the  balance  of  the 
contract  period.  Under  this  construction  it  follows  that 
it  was  incumbent  upon  appellee  to  notify  appellant  in  case 
he  was  needed  at  any  time  after  the  cotton  season.  The 
cause  was  fully  developed,  and  under  the  undisputed  evi- 
dence appellant  should  have  recovered  $600  witii  interest 
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at  6  per  cent,  per  annum  from  the  1st  day  of  September, 
1915,  less  $58,  advanced  or  loaned  to  him  by  appellee. 

The  judgment  is  therefore  reversed  and  judgment 
entered  here  for  $542,  with  interest  from  date  of  suit  at 
the  rate  of  6  per  cent,  per  annum  until  paid. 


Dickinson,  Eecb.,  C,  R.  I.  &  P.  Ry.  Co.  v.  Womble. 
Opinion  on  Motion  for  Judgment  Against  the  Railway 

Conipany.* 

BBGBIYERS— FEBSONAL  INJURY  ACHON — SUBSTITUTION  OF  RAILWAY  COM- 
PANY—^HTDOMENT  AGAINST  RAILWAY  COMPANY. — ^In  ft  personal  in- 
jury action  a  judgment  was  rendered  against  the  receiver  of  a 
railway  company;  on  appeal  the  railway  company  was  substituted 
as  appellant  and  the  judgment  affirmed.  After  a  discharge  of 
the  receiver,  held,  this  court  will  not  render  judgment  against 
the  railway  company. 

MoCULLOCH,  C.  J.  The  judgment  of  the  trial 
court  was  against  the  receiver  of  the  railway  corpora- 
tion upon  a  cause  of  action  which  arose  during  the 
operation  of  the  railroad  by  the  receiver,  for  which  the 
corporation  was  not  responsible.  After  tiie  rendition  of 
the  judgment  the  receiver  was  discharged  by  order  of  the 
court  which  appointed  him,  and  the  property  in  his  hands 
was  surrendered  to  the  corporation,  subject  to  all  liabili- 
ties incurred  by  the  receiver.  The  railway  corporation 
then  came  to  this  court  and  asked  to  be  substituted  for 
the  receiver,  as  appellant  in  the  case,  on  the  ground  that 
it  was  interested  in  the  result  by  reason  of  the  surrender 
to  it  by  the  receiver  of  the  property.  The  request  was 
granted  and  the  corporation  was  substituted.  The  judg- 
ment was  affirmed^  and  we  are  now  asked  to  render  judg- 
ment against  the  substituted  appellant. 

We  find  no  statutory  authority  for  that  procedure, 
and  the  rendition  of  such  a  judgment  would  constitute 
the  exercise  of  original  jurisdiction.  The  substitution 
was  allowed  because  of  a  showing  of  interest  by  the  cor- 
poration in  the  result  of  the  appeal.    To  render  judg- 


*Original  opinion  reported  on  page  411,  infra,     (Reporter.) 
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ment  against  the  substituted  appellant  would  necessitate 
a  determination  of  the  extent  of  that  interest  and  the 
grounds  of  liability  of  the  corporation,  if  any,  for  the 
debts  of  the  receiver,  and  that  would  be  an  inquiry  in- 
volving the  exercise  of  original  jurisdiction.  The  fact 
that  a  decision  as  to  the  liability  of  the  railway  corpora- 
tion for  debts  of  the  receiver  would  depend  entirely  upon 
an  interpretation  of  the  order  of  court  and  the  report  of 
the  receiver  filed  here  by  consent,  and  would  not  involve 
any  outside  investigation  as  to  the  facts,  does  not  change 
the  character  of  the  proceedings  so  as  to  make  it  other 
than  original.  It*  would  introduce  a  new  issue  not  in- 
volved in  the  trial  of  the  case  below  and  the  fact  that  it 
is  an  issue  which  arose  since  the  trial  below  does  not 
bring  it  within  the  appellate  jurisdiction  of  this  court. 
Appellee  is,  with  respect  to  any  remedy  he  may  have  as 
against  the  railway  corporation  by  reason  of  its  accept- 
ance of  a  surrender  of  the  property  under  the  order  of 
the  court,  in  the  same  situation  he  was  before  the  appeal 
was  prosecuted  to  this  court.  He  has  merely  secured 
here  an  affirmance  of  the  judgment  against  the  receiver 
and  the  question  of  liability  of  the  railway  corporation 
for  the  satisfaction  of  that  judgment  is  one  to  be  deter- 
mined in  a  court  of  original  jurisdiction  in  a  suit  to  en- 
force that  liability.  Whether  that  should  be  by  independ- 
ent action  or  by  intervention  in  the  suit  where  the  receiv- 
ership was  pending  we  can  not  now  decide. 

The  denial  of  the  remedy  sought  here  is,  of  course, 
without  prejudice  to  appellee  *s  right  to  resort  to  any 
other  available  remedy  in  a  court  of  original  jurisdiction. 

Motion  overruled. 
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OPINIONS  NOT  REPORTED. 

W.  T. 'Raleigh  Co.  v,  Thurman;  appeal  from  Washington  Circuit 
Court;  J.  S.  Maples,  Judge;  affirmed  October  15,  1917,  per  Wood,  J. 

Arnold,  Admr.  v,  Watson;  appeal  from  Clay  Circuit  Court,  Western 
DSstrict;  W.  J.  Driver,  Judge;  affirmed  October  22, 1917,  per  McCulloch, 
C,J. 

Lunsden  v,  Lenox;  appeal  from  Pulaski  Chancery  Court;  John  E. 
Martineau,  Chancellor;  judgment  modified  October  22, 1917;  per  Wood,  J. 

Solomon  v,  Robinson;  appeal  from  Phillips  Circuit  Court;  J.  M. 
Jackson,  Judge;  affirmed  October  22,  1917,  per  Smith,  J. 

Dixie  Cotton  Oil  Co.  v.  Black;  appeal  from  Jackson  Circuit  Court; 
Dene  H.  Coleman,  Judge;  affirmed  October  22,  1917,  per  Humphreys,  J. 

State  ex  rd,,  Mine  Inspector  v.  Southern  Anthracite  Coal  Mining  Co.; 
appeal  from  Pope  Chancery  Court;  Jordan  Sellers,  Chancellor;  appeal 
dismissed  October  29,  1917;  per  euriam, 

Crebs  v,  Fulbright,  appeal  from  Boone  Chancery  Court;  B.  F.  Mo- 
Mahan,  Chancellor;  affirmed  October  29,  1917,  per  Humphreys,  J. 

Maxey  v.  Logan;  appeal  from  Boone  Chancery  Court;  T.  H. 
Humphreys,  ChanceUor;  affirmed  November  5,  1917,  per  Smith,  J. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hicks;  appeal  from  Monroe  Circuit 
Court;  Thos.  C.  Trimble,  Judge;  reversed  November  12,  1917,  per 
Wood,  J. 

SeUers  v.  Homey;  appeal  from  St.  Francis  Chancery  Court;  E.  D. 
Robertson,  Chancellor;  reversed  November  12,  1917,  per  Humphreys,  J. 

Brashears  v.  Crews,  Sheriff;  appeal  from  Clay  Chancery  Court; 
Archer  Wheatley,  Chancellor;  affirmed  December  10,  1917,  per  Mc- 
Culloch, C.  J. 

Yarborough  v.  Hurt;  appeal  from  Scott  Chancery  Court;  W.  A. 
Falconer,  Chancellor;  affirmed  December  10,  1917,  per  McCulloch,  C.  J. 

United  States  Auto  Co.  v,  Loeb;  appeal  from  Pulaski  Circuit  Court, 
T])}rd  Division;  G.  W.  Hendricks,  Judge;  affirmed  December  17,  1917, 
per  Hart,  J. 

Coats  9.  Planters  Gin  Co.;  appeal  from  Poinsett  Chancery  Court; 
C.  D.  Frierson,  Chancellor;  affirmed  December  17,  1917,  per  Smith,  J. 

Baum  9.  Ward;  appeal  from  Pulaski  Chancery  Court;  John  E. 
Martineau,  Chancellor;  reversed  December  17,  1917,  per  Smith,  J. 

Works  9.  State;  appeal  from  Howard  Circuit  Court;  J.  S.  Butt, 
Special  Judge;  affirmed  December  17,  1917,  per  Humphreys,  J. 

Atkinson  v.  Murphy;  appeal  from  Lafayette  Circuit  Court;  Geo.  R. 
Haynie,  Judge;  affirmed  December  22,  1917,  per  McCulloch,  C.  J. 
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The  Brunswick  Balke-Collander  Co.  v.  Faulkner;  appeal  from  Union 
Circuit  Court;  Chas.  W.  Smith,  Judge;  reversed  December  22,  1917, 
per  Wood,  J. 

Gamer  v.  Murphy;  appeal  from  Lafayette  Circuit  Court;  Geo.  R; 
Haynie,  Judge;  affirmed  December  22,  1917,  per  Wood,  J. 

Tipler,  Recvr.  v.  Breedlove;  appeal  from  Craighead  Chancery  Court* 
Eastern  District;  Chas.  D.  Frierson,  Chancellor;  affirmed  December  22» 
1917,  per  Wood,  J. 

Bradford  «.  Bradford;  appeal  from  Je£ferson  Chancery  Court;  John 
M.  Elliott,  Chancellor;  affirmed  December  22,  1917,  per  Wdod,  J. 

McLeod  9.  Des  Arc  Oil  Mill  Co.;  appeal  from  Prairie  Circuit  Court* 
Northern  District;  Thos.  C.  Trimble,  Judge;  reversed  December  22, 
1917,  per  Wood,  J. 

Helm  9.  Jacobs;  appeal  from  Izard  Chancery  Court;  Geo.  T.  Hum- 
phries, Chancellor;  affirmed  December  22,  191,7,  per  Humphreys,  J. 

II. 
CASES  DISPOSED  OF  ON  MOTION. 

Lulu  Curtis,  administratrix  of  the  estate  of  W.  H.  Curtis,  deceased* 
et  al.,  V.  V.  L.  Morris;  Benton  Chancery  Court;  B.  F.  McMahan,  Chancel- 
lor; settled  and  appeal  dismissed  on  appellants'  motion  October  22, 
1917;  per  curiam, 

D.  C.  Rayboume  v,  G.  W.  Kirk;  Crawford  Chancery  Court;  Wm.  A. 
Falconer,  Chancellor;  appellant's  petition  for  muidamus  to  compel 
signature  of  bill  of  exceptions  denied,  and  appeal  dismissed  on  appellee's 
motion,  pursuant  to  rule  seven,  October  29,  1917;  per  euriam. 

J.  D.  Eldridge  v,  J.  M.  Dickinson  et  al,,  Recvrs.  of  Chicago,  Rock 
Island  &  Pacific  Railway  Company;  Woodruff  Circuit  Court,  Northern 
District;  appeal  dismissed  for  non-compliance  by  appellant  with  rule 
nine,  October  29,  1917;  per  euriam, 

Harry  Eversfield  v.  Drew  Mercantile  Company,  J,  W.  Connor  and 
Hattie  T.  Connor;  Drew  Chancery  Court;  Zachariah  T.  Wood,  Chancel- 
lor; appeal  dismissed  November  6,  1917,  having  been  allowed  by  the 
derk  out  of  the  time  limited  by  statute;  per  euriam, 

Robert  H.  Williams  v.  Supreme  Tribe  of  Ben  Hur;  Pulaski  Circuit 
Court,  Second  Division;  Guy  Fulk,  Judge;  affirmed  November  12,  1917, 
pursuant  to  stipulations  of  counsel;  per  euriam, 

G.  P.  Watkins  v,  Blanke-Wenneker  Candy  Company;  Boone  Chan- 
cery Court;  S.  W.  Woods,  Special  Chancellor;  appeal  dismissed  November 
12,  1917,  for  want  of  service;  per  euriam. 

Lena  Lumber  Company  v,  James  Heffner;  Saline  Circuit  Court, 
W.  H.  Evans,  Judge;  affirmed  on  appellee's  motion,  November  19,  1917, 
for  non-compliance  by  appellant  with  rule  nine;  per  euriam, 

Elijah  Williams  v,  Rachel  Williams;  Mississippi  Chancery  Court* 
Osceola  District;  Archer  Wheatley,  Chancellor;  compromised  and 
settled  and  appeal  dismissed  by  consent,  November  26, 1917;  per  euriam. 
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Phil  Garrigan  v.  The  State  of  Arkansas;  Pulaski  Circuit  Court,  First 
Division;  Robert  J.  Lea,  Judge;  appeal  dismissed  on  appellant's  motion, 
December  8, 1917;  per  curiam. 

E.  W.  Porter  v.  Ben  Cox  and  Lloyd  England,  Receiver  State  National 
Bank;  appeal  dismissed  on  appellant's  motion,  December  10,  1917;  per 
curiam. 

L.  G.  Luckett  v.  Ben  Cox  and  Lloyd  England,  Receiver  State  National 
Bank;  appeal  dismissed  on  appellant's  motion,  December  10,  1917; 
per  curiam. 

W.  J.  Mason,  as  Administrator  of  the  Estate  of  S.  R.  Mason,  de- 
ceased, et  al,t  V.  George  C.  Cooper,  Administrator  de  bonis  non  of  the 
Estate  of  S.  T.  Crawford,  deceaised;  Prairie  Chancery  Court,  Southern 
District;  John  M.  Elliott,  Chimcellor;  appeal  disnussed  December  17, 
1917,  on  motion  of  the  appellants;  per  curiam. 
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ACCOUNT: 


barred  by  limitationB,  when.    Pettus  v.  RawlSt  126. 
correction  of  erroneous  item  on  books.    Id, 


ACCIDENT  INSURANCE: 

accident,  violent  means  of  death;  burden  of  proof.     Business  MeiCs 

Accident  Assn.  v.  Cowden,  419. 
instructed  verdict  for  plaintiff.    Id, 

ACCIDENT  AND  MISTAKE: 

receipt  in  full  not  binding,  when.    Nal'l  Union  Fire  Ins,  Co,  v. 
School  Dist.  No.  60,  647. 

ACKNOWLEDGMENTS: 

to  deed;  extent  of.    Shum  v.  Wilkinson,  167. 

ADVERSE  POSSESSION: 

payment  of  seven  years'  taxes.    Smith  v,  Boynlon  Land  &  Lhr,  Co,,  22. 

wild  lands.    Id, 

grant  of,  breach  of  covenant  of  quiet  possession.    Id^ 

seven  years'  payment.    Ballard  v.  K,  C.  &  M,  Farms  Co,,  83. 

occupation  of  more  land  than  intended;  claim  of  ownership.    Etcher" 

son  V.  Hamil,  87. 
agreement  by  one  in  possession  to  attorn  to  another,  does  not  render 

latter's  poteession  adverse,  in  absence  of  notoriety.    CoUon  v. 

WhiU,  273. 
.  invalid  deed.    Evans  v.  Russ,  336. 

APPEAL  AND  ERROR: 

effect  of  falilure  to  object  to  the  giving  of  instructions.    Kentucky 

Military  InslUute  v.  Cohen,  121. 
failure  to  assess  full  punishment  in  criminal  case.    Stale  v.  Brovm,  127. 
directed  verdict;  test.    Southern  Grocery  Co,  v.  Bush,  Reevr,,  163. 
multiplication  of  instructions.    Sims  v.  State,  186. 
directed  verdict;  test.     Vaughan  v.  Hinkle,  197. 
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APPEAL  AND  ERROBr-CotUinued. 

exclusion  of  t€totimony,  effect  of  failure  to  perfect  record.    Bush, 

Reevr.  v.  Curry,  287. 
sufficiency  of  judge's  signature  to  bill  of  exceptions.     Brown   & 

Hackney  v.  dmngUyn^  243. 
approval  of  bill  of  exceptions  by  judge  on  exchange.    Id, 
appellee  can  not  by  a  cro8»-appeal  obtain  reliel  not  sought  below. 

Porter  v.  Morris,  SS2. 
cross-appeal  must  be  taken  in  what  time.    Id. 
improper  remarks  of  counsel  not  groimd  for  reversal,  when  not  in 

bill  of  exceptions.    Larkin  v.  Sto(a,  446. 
separation  of  jury.    Id. 
specific  objection  must  be  made  to  an  obviously  erroneous  instruction. 

Keirsey  v.  SUUe,  487. 
decree  in  Chancery  is  a  personal  judgment,  when.    Fulbright  v.  Mor^ 

ton.  Sheriff,  492. 
second  appeal;  sufficiency  of  the  evidence  to  submit  to  the  jury. 

MeComhB  v.  Moss,  609.  ^ 

letters  admissible,  where  appellant  testified  orally  to  same  facts.    Id. 
instructions  on  second  appeal.    Id. 
law  of  former  appeal.    Id, 
new  trial  granted;  right  of  party  to  complain  after  submitting  to 

second  trial.    Eteherson  v.  Hamil,  8^. 
continuance  for  absent  witness;  cumulative  testimony.  Jenkins  v. 

State,  812. 
instructions  may  be  asked  upon  all  points  at  issue.    Striekkmd  v. 

Smith,  360. 
duty  to  abstract  testimony.    Jones  v.  Bank  of  Commerce,  862. 
finding  of  jury  on  conflicting  testimony.    Id. 
effect  of  giving  correct  and  incorrect  instructions.    Durfee  v.  Dorr,  869. 
confficting  testimony;  erroneous  instruction.    Id. 
effect  of  harmless  error.    Nat'l  Union  Fire  Ins.  Co.  v.  School  DisL 

No.  60,  Ul. 
instruction  not  responsive  to  the  issues.    Id. 
sufficiency  of  the  evidtoce  in  criminal  case.    Wylie  v.  State,  672. 

APPEALS  FROM  JUSTICE  COURTS: 

duty  of  party  appealing  to  see  that  his  appeal  is  perfefcted.    Geo.  E. 

Keith  Co.  v.  Januarif,  889. 
lack  of  diligence  in  perfecting;  practice  in  the  drcoit  court.    Id. 
lack  of  jurisdiction  in  justice  court.    Robinson  v.  Eeans,  464. 

ARREST  OF  JUDGMENT: 

certainty  in  indictment.    Daeis  v.  State,  542. 
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ARSON: 

burmng  one's  own  dweUing.    State  v.  Hanna,  129. 

ASSAULT: 

conviction  for.    SuUivan  v.  State,  107. 
degree  of  the  crime.    Id, 

ATTORNEY  AND  CLIENT: 

authority  of  attorney  to  bring  suit;  presumption.    Janes'  v.  Bank  of 
Commerce,  362. 

ATTORNEYS'  FEES:  See  Certiorari. 

in  receivership  proceedings;  amicable    and    adversary    proceedings. 

VaUey  Oil  Co.  v.  Ready,  631. 
costs.    Id.  * 

amount  of.    Id. 

BILL  OF  EXCEPTIONS: 

sufficiency  of  judge's  signature  to  bill  of  exceptions.     Brown   A 

Hackney  v.  Covington,  243. 
judge  on  exchange.    Id. 

BILL  OF  REVIEW: 

may  be  filed,  when;  leave  of  the  court;    Byrkett  v.  Grand  Lodge  Odd 

FeUowe,  476. 
consent  decree,  bill  of  review  may  be  filed,  when.    Id. 

BILLS  AND  NOTES: 

alteration  of;  effect;  intention.  Thorn  v.  Davie,  178. 
variation  of  note  by  parol.  Harmon  v.  Harmon,  501. 
innocent   purchaser;  finding   of   jury.    Iowa   City   State   Bank   v. 

Biggadike,  514. 
renewal  with  third  party  as  payee.    Johnson  v.  Ankrum,  557. 

BRIBERY: 

crime  depends  solely  upon  the  intent  of  the  bribe  taker.    Sims  v. 
State,  185. 
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BRIBERY— Con<tnii€d. 

conspiracy   by   legislators    to    introduce  certain  bills  to  procure 

money  for  their  defeat.    Id, 
accepting  bribe  for  defeat  of  a  bill;  intent  and  opinion  of  the  bribe 

taker.    Id. 
manner  of  receipt  of  bribe.    Id, 
accepting  money  for  a  legislative  bill  to  be  taken  by  another  beyond 

the  jurisdiction.    Id, 

BRIDGES:  See  Local  Improvbmbnt. 

across  Arkansas  River  at  Little  Rock.    MuUina  v.  Little  Rock,  59. 

BULK  SALES  LAW: 

what  constitutes  a  fraudulent  sale.    Fisk  Rubber  Co.  v.  Hayes,  248. 
sale  of  material  portion  of  stock.    Id, 

CARRIERS: 

destruction  of  freight  before  delivery;  delivery  at  destination  to 

compress  company;  loss  falls,  where.    SouUiem  Grocery  Co.  v. 

Bush,  Recpr.,  153. 
liability  of  carrier  for  loss  after  arrival  at  destination.    Id. 
time  limit.    Id, 
notice  of  loss  and  damage  may  be  waived  by  agent  of  carrier.    Bush, 

Recvr,,  v.  Curry,  237. 
effect  of  stipulation  limiting  authority  of  agent.    Id. 
overcharge  of  passenger  fare;  penalty;  proof  of  distance.     St.  L.,  I. 

M.  &  S.  Ry.  Co.  V.  Williams,  442. 
right  to  take  up  ticket;  refusal  of  passenger  to  surrender;  injury  to 

another  passenger  in  ensuing  scuffle.    Bush,  Recvr.,  v.  Snow,  841. 
duty  of  passenger  to  surrender  ticket  on  demand.    Id. 

CARRYING  CONCEALED  WEAPONS: 
necessary  proof.    Wylis  v.  State,  572. 

CAVEAT  EMPTOR: 

applies  to  execution  sales.    Fulbright  v.  Morton,  492. 

CERTIORARI: 

when  allowable.  Lamb  &  Rhodes  v.  Howton,  211. 
will  not  lie  to  set  aside  judgment  of  county  court  allowing  attomQsr's 
fees.    Id. 
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COMMERCIAL  TERMS: 

"cotton  season."    Morris  v.  HeUums  Co.,  585. 

CONFLICT  OF  LAWS: 

specific  performance;  lands  in  another  State.    Nakdimen  v.  Brcunl^ 
144. 

CONSPIRACY: 

how  proved.    Sims  v.  State,  185. 

CONTINUANCES: 

absent  witness.    Jenkins  v.  State,  312. 

CONTRACTS: 

medical  supplies  to  be  re-sold.    Lange  Med,  Co.  v.  Johnson,  15. 
duty  of  plaintiff  to  perform  his  part.    Kentucky  Military  InstOiUe 

V.  Cohen,  121. 
breach  of  contract  to  teach  appellant's  son;  measure  and  extent  of 

recovery.    Id.   , 
sale  of  land;  assumption  of  mortgage,  extent  of  liability  of  grantee. 

Nakdimen  v.  Brcadt,  144. 
same,  same,  consideration  for  the  mortgage;  liability  of  grantee.    Id. 
sale  of  cattle;  meeting  of  the  minds.    Vaxighan  v.  Hinkle,  197. 
for  the  benefit  of  another;  consideration.    Hinson  v.  GiUespie,  240. 
recovery  of  contract  price  in  a  lease.     Waiden  v.  Kirkland,  466. 
substantial  performance  of,  in  action  for  contract  price.    Id. 
proof  of  abandonment  of.    Harris  v.  LenUey,  471. 
proof  of  renewal;  burden.    Id. 

construction  of  terms  used.    Ozark  Grocer  Co.  v.  CranddU,  481. 
recovery  may  be  based  upon  substantial  performance.    Id. 
contract  for  conditional  sale  need  not  be  in  writing.    Jones  v.  Bank 

of  Commerce,  362. 
written  contract  may  be  corrected  for  mistake.    NaVl  Union  Fire 

Ins.  Co.  V.  School  Dist.  No.  60,  547. 
conmiercial  terms;  "cotton  season."    Morris  v.  HeUums  Co.,  565. 
contract  to  be  performed,  when.    Id. 
rules  of  construction.    Id. 

CORPORATIONS: 

duty  of  promotor  to  disclose  facts.    Porter  v.  Morris,  382. 
sale  of  stock  fraudulently  induced,  when.    Id. 
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C0RP0RATI0NS-Caiaiiii4ecf. 

return  of  capital  atock  for  taxation.     State  ex  reL  v.  Ft,  Smith  LAr. 

Co.,  40. 
atock  in  other  companies.    Id, 

deed  of  de  facto  corporation  is  valid.    Cotton  v.  White,  273. 
failure  to  pay  franchise  tax;  right  to  sue.    Jonee  v.  Boiiik  of  Com* 

meree,  362. 

COSTS: 

effect  upon  award  of  costs  of  tender  of  amount  greater  than  that 

recovered.    Walden  v.  Kirkland,  466. 
receivership  proceedings.     VaUey  Oil  Co,  v.  Ready,  631. 

COUNTY  COURTS: 

jurisdiction  of  in  allowing  claims  and  disbursing  money  for  county 

purposes.    Lamb  &  Rhodes  v.  Howton,  211. 
constitutional  right  with  respect  to  claims;  necessity  for  verification. 

Id. 
verification  not  jurisdictional.    Id. 
adjournment  for  term,  acts  ad  ii/Uerim.    Waldrop,   Col.  v.  K.  C. 

S.  Ry.  Co.,  468-691. 

COVENANTS: 

of  warranty;  breach  of,  when;  effect  of  eviction.    Smith  v.  BoynUm 

Land  &  Lbr.  Co.,  22. 
what  constitutes  eviction.    Id. 

damages  for  eviction;  purchase  by  grantee  of  outstanding  title.    Id. 
of  quiet  enjoyment,  when  broken.    Id. 
against  encumbrances;  breach  of.    Kahn  v.  Cherry,  49. 
conveyance   of  land  burdened   with   an   easement;  knowledge  of 

grantee.    Id. 
jury  question.    Id. 

CRIMINAL  LAW: 

weight  to  be  given  to  testimony  of  defendant  as  a  witness  in  own 

behalf.    Denton  v.  State,  1. 
greater    crime   includes    the    lesser;  law    of    assault.     SuUiwan  v. 

StaU,  107. 
may  be  conviction  for  lesser  crime  than  that  charged,  when.    Id. 
effect  of  failure  of  jury  to  assess  full  punishment.    State  v.  Brown,  127. 
appeal  from  justice  is  tried  de  novo.    Id. 
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CRIMINAL  LAW— CoiUtntted. 

practice  on  appeal  from  justice.    Id, 

bribery;  conspiracy  may  be  proved,  how.    Sims  v.  Siaie,  185. 

acceptance  of  bribe  by  State  legislator.    Id. 

violation  of  Sabbath  laws;  expediency;  Sunday   motion  pictures. 

Ro8enbaum  v.  State,  261. 
forgery. .  WiUiama  v.  StaU,  264 
robbery.    Jenkins  v.  State,  312. 
admission  made  by  defendant,  effect;  proof  of.    Id. 
impeachment  of  verdict  by  juror.    Id. 
opinion  of  juror  derived  from  hearsay  testimony.    Scruggs  v.  Stat$t 

320. 
re-reading  instructions  in  defendant's  absence.    Id. 
homicide;  insanity.    Id. 

bad  character  of  deceased.    Biddte  v.  State,  587. 
homicide;  self-defense.    Id. 
right  of  jury  to  take  counsel  together.    Id. 
subornation  of  perjury.    Davis  v.  State,  542. 
arrest  of  judgment.    Id. 

carrying  concealed  weapons.    Wylie  v.  State,  572. 
crime  punishable  by  imprisonment;  directed  verdict.    Id. 

DAMAGES: 

breach  by  school  to  perform  contract  with  respect  to  teaching  appd- 
lanf  s  son.    Kentucky  Military  Institute  v.  Cohen,  121. 

injury  to  trespasser  in  train;  measure  of.  C,  R.  I.  &  P.  Ry.  Co.  v. 
WomhU,  411. 

elements  to  determine  amount  of.    Id. 

right  of  jury  to  make  special  and  general  finding.  Jones  v.  BcMk 
of  Commerce,  362. 

effect  of  conflict  between.    Id. 

DEEDS: 

effect  of  repugnancy  between  granting  and  habendum  clauses.     CoU 

V.  CcUie,  108. 
invalidity  for  defective  description.    Etans  v.  Russ,  885. 
defective  description,  not  notice  to  third  parties.    Id. 
invalid  description,  basis  for  claim  of  adverse  possession.    Id. 

DEFINITIONS: 

estoppel  in  pais.    Thompson  v.  WilhiU,  Admr.,  77. 
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DEPOSITIONS: 

we  of  by  adverse  party.  Bu9ine88  Men's  Accident  Asm,  v.  Cowden, 
419. 

DIVORCE: 

ownership  of  crop  on  land  decreed  to 'one  of  the  partief.    West  v. 

West,  34. 
action  to  set  aside;  barred  by  lapse  of  time.    Bamette  v.  Miller,  110. 

DOWER: 

no  right  to  where  in  separation  agreement  wife  took  deed  to  lands 
in  lieu  of  dower.    MeGaugh,  Admr.,  v.  Maihis,  221. 

in  mortgaged  property.    Less  v.  Less,  232. 

funds  in  hands  of  administrator.     Thompson  v.  WUhiie,  Admr.,  77. 

estoppel  of  widow.    Id. 

attempt  to  deprive  intended  wife  of  dower.  Roberts  v.  Roberts, 
Admx.,  90. 

EASEMENTS: 

wall  between  adjacent  dty  lots;  right  of  support.      Kahn  v.  Cherry , 

49. 
conveyance  of  both  lots  by  same  owner.    Id. 
knowledge  of  the  grantee  as  affecting  the  servitude.    Id. 

EJECTMENT: 

suffidency  of  the  answer.    BdUdrd  v.  K.  C.  &  M.  Farms  Co.,  83. 
against  trespasser  holding  under  void  tax  deed.    Cotton  v.  White,  273. 

EMBLEMENTS: 

crops  upon  lands  belonging  to  one  of  two  divorced  parties.  West  v. 
West,  34. 

EQUITY  JURISDICTION: 

claim  of  exemptions  after  sale.     WiUiams  v.  Wheeler,  581. 

duties  of  commissioner  in  chancery  under  order  to  dell.    Id. 

jurisdiction  of,  over  the  parties.    Id. 

summary  judgment.    Id. 

attempt  to  thwart  decree.    Id. 

judidal  sale;  enforcement  of  decree.    Id. 

intervention.    Id. 
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EVIDENCE: 

depositions  taken  on  notice;  use  by  adverse  party.    Business  Men's 

Aeeideni  Assn,  v.  Cowden,  419. 
proof  of  provocative  words  in  homicide  trial.    Keirsey  v.  Stale,  487. 
can  not  vary  writing  by  parol.    Harmon  v.  Harmon,  601. 
where  matter  has  been  testified  to  orally,  letters  are  admissible,  when. 

MeCombs  v.  Moss,-  609. 
expediency  of  acts  in  violation  of  the  law;  opinion  of  non-expert 

witnesses.    Rosenbaum  v.  State,  261. 
opinions  and  conclusions  of  witnesses  are  inadmissible.    Id, 
violation  of  Sunday  observance  laws;  expediency.    Id, 
action  to  try  title,  documentary  evidence  ia  part  of  record,  when. 

WaUace  v.  Glessner,  369. 
criminal    law;  homicide;  bad    character    of    deceased.    Biddle    v. 

State,  637. 

ESTOPPEL  IN  PAIS: 

defined  in  Thompson  v.  WUhite,  Admr,,  77. 

EXECUTION  SALES: 

retiim  of  selling  officer  takes  sale  out  of  statute  of  frauds.     FtUbright 

V.  Morton,  Sheriff,  492. 
failure  of  purchaser  to  complete  sale;  remedy  of  selling  officer.    Id. 
caveat  emptor  applies.    Id, 

misrepresentation  of  lien  holder;  right  of  buyer  to  repudiate.    Id. 
sale  on  credit;  allowance  of  interest.    Id, 

EXEMPTIONS: 

burden  of  proof.    Bamhart  v.  Gorman,  116. 
homestead.    Id. 

FACTORS  AND  BROKERS^ 

employment  to  sell  entire  peach  crop;  presumption  as  to  place  of 

oale.    Coyne  Bros,  v.  Leslie,  436. 
acceptance  of  proceeds  by  principal.    Id, 
damages  resulting;  from  bad  sales.    Id, 

FORGERY: 

form  of  indictment.    WiUiams  v.  State,  264. 
proof  of  judgment  against  defendant  in  justice  court.    Id. 
proof  of  custom  among  members  of  family  of  signing  one  another's 
names  to  notes.    Id, 
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FRATERNAL  INSURANCE: 

death  resulting  from  an  altercation;  limitations  in  policy.    EmimtU 
Household  of  Columhian  Woodmen  v.  Darden,  74. 

FRAUDULENT  CONVEYANCES: 

depriving  intended  wife  of  dower.    RoberU  v.  Roberts,  Admx.,  90. 

GARNISHMENT: 

daim  of  exemption  by  debtor  after  judgment  against  garnishee. 
Nafl  Surety  Co.  v.  Bertig  Bros.,  559. 

GIFTS: 

gift  inter  vivos;  definition.    Harmon  v.  Harmon,  501. 
presumption  that  gift  is  causa  mortis  overcome,  how.    Id. 
gift  inter  vivos  on  death  bed;  right  of  widow.    Id. 

HOMESTEAD: 

right  to,  may  be  waived,  when.    Bamhart  v.  Gorman,  116. 

must  be  claimed  how.    Id. 

biu-den  of  proof.    Id. 

area  and  value  of  daim;  bui'den  of  proof.    Id. 

conveyance  of,  is  invalid  where  wife  does  not  join.    Shum  v.  WHkh^ 

son,  167. 
widow  may  have  right  of,  in  what  lands.   MeGaugh,  Admr.,  v.  Mathis, 

221. 

HOMICIDE: 

prevocative  words  will  not  reduce  degree  of.    Keirsey  v.  State,  487. 
proof  of  provocative  words  may  be  made  for  what  purpose.    Id. 
plea  of  insanity;  proof  of  behavior  of  accused.    Scruggs  v.  State,  820. 
test  of  insanity.    Id. 

self-defense;  mistaken  belief  of  danger.    Biddle  v.  State,  587. 
bad  character  of  deceased.    Id. 
proof  deceased  was  armed.    Id. 
reasonable  doubt.    Id. 

HOSPITALS: 

conduct  of.    Durfee  v.  Dorr,  369. 
injury  to  patient.    Id. 
leaving  patient  unattended.    Id. 
death.    Id. 


Digitized  by  VjOOQIC 


▲BK.]  Ikdbx.  607 

IMPROVEMENT  DISTRICTS: 

organization  of  local  improvement   district;     consent   of   majority. 

Jacobs  V.  Paris,  28. 
organization  of  local  improvement  district.    Pope  v.  NashvUUf  429. 
construction  of  bridge  across  Arkansas  River  at  Little  Rock  by 

local  district.    MuUins  v.  LUUe  Roek,  59. 
claim  for  preliminary  expenses.    BrookfiM  v.  Jonesbaro  Trust  Co., 

356. 
res  adjudieata.    Id, 

INDEMNITY  INSURANCE: 

time  for  bringing  action  on  policy.     GaretsoitrGreason  Lbr.  Co.  v. 

Home  Life  and  AcdderU  Co.,  525. 
condition  precedent  in  indemnity  policy.    Id. 
time  limit  clause.    Id. 
assignment  of  policy.    Id. 

INSANE  PERSONS: 

appointment  of  guardian;  execution   of  bond.    Bamk  of  Rector  v. 

Parrisk,  216. 
appointmcfnt  without  bond  is  void.    Id. 
estate  of,  use  for  maintenance.    Id. 

INSOLVENT  CORPORATIONS: 

insurance  company;  receiver  may  recover  premiums  due.    Johnson 
V.  House,  Reevr.,  113. 

INSURANCE: 

accident  policy;  death.    Business  Men*s  Accident  Assn.  v.  Cowden, 

419. 
waiver  of  prooi  of  loss.    Id. 
penalty  and  attorneys'  fees.     Business  Men^s  Accident  Assn.  v. 

Cowden,  419. 
assignment  of  policy  of  liability  insurance.    Garetson^eason  Lhr. 

Co.  V.  Home  Life  and  Accident  Co.,  525. 
assignment  of  liabUity.    Id. 
fraternal  insuranibe.     Eminent  Household  of  Columbian  Woodman 

V.  Darden,  74. 
limitations  in  policy  as  to  means  of  death.    Id. 
same;  same.     Eminent  Household  of  Columbian  Woodmen  v.  Howie, 

299. 
burden  of  proof.    Id. 
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INSURANCE— Con/intted. 

"Payment  in  full";  mistake  of  parties.    Nat'l  Union  Fire  Ina,  Co, 

V.  School  Dist.  No.  60,  647. 
tornado  insurance;  loss;  proof  of  condition  upon  subsequent  date.  Id, 

INSURANCE  COMPANIES: 

insolvency;  may  recover  premiums;  right  of  receiver.    Johnson  v. 
House,  Receiver,  113. 

INTERVENTION:  See  Judicial  Sales. 

JUDICIAL  SALES: 

effect  of  inadequacy  of  purchase  price.    Stevenson  v.  GauU,  397. 

same;  sale  may  be  set  aside.    Id, 

equity  jurisdiction.     Williams  v.  Wheeler,  581. 

duties  of  commissioner  in  chancery.    Id. 

fund  in  court;  intervention.    Id. 

JUSTICES  OF  THE  PEACE: 

jurisdiction  of;  amount,  test.    Robinson  v.  Evans,  464. 

LEASES: 

exchange    of    leases;  additional    consideration;  statute    of    frauds. 

Hinson  v.  Gillespie,  240. 
action  for  contract  price.     W olden  v.  Kirkland,  466. 
agreement  that  basement  of  leased  premises  be  waterproof.      Omrk 

Grocer  Co.  v.  CrandaU,  481. 
effect  of  unprecedented  flood.    Id. 

LIMITATIONS: 

payment  on  an  account  to  bar  statute.    Pettus  v.  Rawls,  125. 
correction  of  item  will  not  bar  the  statute,  when.    Id. 
sale  of  chattels,  action  for  price  not  barred.    Jones  v.  Bank  of  Com^ 
merce,  362. 

LIQUOR: 

illegal  sale  of.    Larkin  v.  State,  445. 
evidence  of  other  sales.    Id. 
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LOCAL  IMPROVEMENT: 

organization;  consent  of  majority  is  jurisdictional.  Jacobs  v.  ParUf 
28. 

determination  of  issue  whether  majority  signed  petition.    Id. 

fixing  time  for  objection.    Id, 

organization;  publication  of  notice.    Pope  v.  Nashville,  429. 

names  can  not  be  withdrawn  from  petition.    Id. 

organization;  finding  of  council.    Id. 

creation  of  districts;  constitutional  limitation  upon  power  of  Legis- 
lature.   MuUins  V.  City  of  LiUle  Roek,  59. 

consent  of  majority.    Id. 

amount  of  tax.    Id. 

district  inside  dty,  improvement  outside.    Id. 

bridge  across  Arkansas  River.    Id. 

local  improvement  may  be  enjoyed  by  the  public.    Id, 

finality  of  legislative  determination.    Id. 

may  receive  outside  aid.    Id. 

finality  of  act  of  city  council  in  fixing  boundary.    Id. 

district  to  construct  bridge  between  Little  Rock  and  Argenta,  held 
valid.    Id. 

MALICIOUS  PROSECUTION: 

words  actionable  per  se.     Van  Hoozer  v.  BuUer,  404. 

final  termination  of  the  prosecution.    Id. 

same.     Williams  v.  OrbliU,  408. 

malice  and  probable  cause,  jury  questions,  when.    Id. 

should  be  submitted,  when.    Id. 

MARRIAGE: 

fact  of,  proved  how.    MeGaugh,  Admr.,  v.  Mathis,  221. 
certificate  of  justice  to  prove.    Id. 
presumption  as  to  validity.    Id. 

MARRIAGE  AND  DIVORCE: 

action  to  set  aside  divorce,  barred  by  lapse  of  time.  BameUe  v. 
Miller,  110. 

MASTER  AND  SERVANT: 

tortious  act  of  servant  within  scope  of  employment.      C,  R.  I.  A 

P.  Ry.  Co.  V.  Womble,  411. 
knocking  trespasser  off  train.    Id. 
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MASTER  AND  SERVANT— CoiUtnued. 

injury  to  servant  in  mine;  statutory  duty  of  master.     Weatem  Coal 

&  Mining  Co,  v.  Watts,  662. 
injury  to  servant  through  violation  of  statute.    Id, 
contributory  negligence.    Id. 

MERGER  OF  ESTATES: 

not  recogkiized  where  effect  is  to  destroy  a  valid  trust.    BowUn  v. 

Citizens  Bank  &  Trust  Co.,  97. 
spendthrift  trust.    Id, 

MORTGAGES: 

sale  of  lands  subject  to;  assumption  by  grantee;  extent  of  latter's 

liability.    Nakdimen  v.  Brazil  144. 
release  of  valid  mortgage  for  invalid  security;  right  of  mortgagee. 

Shum  V.  Wilkinson,  V61. 
same;  same;  subrogation;  application  of  paymentcT.    Id. 
after  fordopure  and  sale,  effect  of  attempt  by  mortgagor  and  later, 

his  widow  and  heirs  to  satisfy  the  judgment.    Hawkins  y.  Jones, 

478. 

MUNICIPAL  CORPORATIONS: 

right  to  control  the  repair  and  remodeling  of  buildings.     Paris  v. 

HaU,  104. 
police  power,  of.    Id. 
attempted  incorporation  of  a  tract  of  land  is  invalid,  when.     Waldrop, 

Col.  V.  K,  C.  S,  Ry,  Co.,  463. 
organization  of  rural  community  may  be  attacked^  when.    Id. 
may  levy  tax  upon  telegraph  poles  on  railway  right-of-way.    Maekay 

Tel.  &  Cable  Co.  v.  lAUU  Roek,  306. 
change  of  boundaries  of,  effect  on  contracts,  etc.    Id. 

NEGLIGENCE: 

duty  of  driver  of  team  of  houses  as  to  pedestrians  at  street  crossings. 

Cooper  V.  Kelly,  6. 
overflow  of  lands.    Mitchell  v.  Hahn,  286. 
vis  major.    Id. 
co-operating  causes.    Id. 

injury  to  passenger  on  train.    Bush,  Reevr.,  v.  Snow,  341. 
injury  to  patient  in  hospital;  death;  proof  of  suffering.    Durfee 

V.  Dorr,  369. 
treatment  of  patient.    Id. 
leaving  patient  unattended.    Id. 
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NEW  TRIAL: 

right  of  aggrieved  party  to  complain;  must  complain,  when.    Etcher'^ 
son  V.  Hamil,  87. 

NONSUIT: 

may  be  taken,  when.    HaU,  Admr.,  v.  Chess  &  Wymond  Co.,  ^6. 

OFFICERS: 

presumption  of  validity  of  official  acts  of  public  officers.    Cotion  v. 
WkUe,  $7S. 

OVERFLOW  OF  LANDS: 

former  judgment;  res  adjudieaia.     Bush,  Recvr,  of  St.  L.,  I.  M.  & 

S.  Ry.  Co.  V.  Stephens,  133. 
from  improper  construction  of  dam;  instructions  from  engineer  and 

commissioners.    MUehell  v.  Hahn,  286. 

PERJURY:  See  Subornation  op  Perjury. 
Davis  V.  Stale,  542. 

PERSONAL  INJURY  CASES: 

examination  of  veniremen  as  to  connection  with  insurance  company* 

Cooper  V.  Relief,  6. 
as  to  bias.    Id. 

injury  to  pedestrian  by  driver  of  team.    Id. 
non-suit  may  be  taken,  when.    HaU,  Admr.,  v.  Chess  &  Wymond  Co., 

36. 
where  conductor  knocked  trespasser  ofF  of  train.    C,  R.  I.  A  P.  Ry, 

Co.  V.  WomhU,  411. 
injury  to  passenger  resulting  from  scuffle  with  another  passenger  who 

refused  to  give  up  his  ticket.    Bush,  Reevr.,  v.  Snow,  341. 

PLEADING  AND  PRACTICE: 

non-suit  may  be  taken,  when.  HaU,  Admr.,  v.  Chess  &  Wymond  Co., 

86. 
ejectment;  sufficiency  of  answer.    Ballard  v.  K.  C.  &  M.  Farms  Co., 

88. 
arrest  of  judgment.    Dams  v.  Stale,  542. 
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PRINCIPAL  AND  AGENT: 

proof  of  relationship;  sale  of  cattle.    Vaughan  v.  HinkU,  197. 
belief  of  one  party  as  to  existence  of  relationship.    Id. 
agreement  to  sell  plaintiff's  peach  crop.  'Coffue  Bros.  v.  Ledie,  486. 
niisconduct  of  agent  in  overdrawing  account.    Nedy  v.  WUmore,  328. 
action  by  agent  for  salary  due;  defense  of  negligence;  ratification  of 

agent's  acts.    Id, 
salary  unpaid,  interest  thereon.    Id, 
action  for  salary;  counterclaim.    Id, 

PRINCIPAL  AND  SURETY: 

surety  on  stay  bond,  where  he  signs  as  a  volunteer.    MeCabe  v. 

Montgomery,  528. 
rights  and  liabilities  of  surety  on  appeal  bond  of  assignee  of  insurance 

policy.    GaretaorirGreason  Lbr,  Co.  v.  Home  Life  and  AceidetU 

Co.,  625. 

PROMOTERS: 

duty  to  reveal  true  facts  concerning  business  in  which  they  sdl 
stock.    Porter  v.  Morris,  882. 

PROPERTY: 

adverse  possession;  covenants  of  warranty  and  quiet  enjoyment. 

Smith  V.  Boynton,  Land  &  Lbr.  Co.,  22. 
sale  of  land  subject  to  mortgage;  assumption  by  grantee.  Nakdimen 

V.  Brazil,  144. 
taken  under  void  process;  remedy  of  owner.    Cherry  v.  DiUard,  246. 

PROPERTY  CASES: 

easements.    Kahn  v.  Cherry,  49. 

wall  between  adjacent  lots;  knowledge  of  purchaser  of  encumbrance. 

Id. 
action  to  try  title;  documentory  evidence;  part  of  record;  certificates 

of  entry.    WaUaee  v.  Gleeener,  869. 

RAILROADS: 

penalty  for  failure  to  pay  employee,  does  not  accrue,  when.      Bush, 

Recvr.,  v.  Coleman,  379. 
regulations  governing  payment  of  wages.    Id. 
demand  must  be  made  upon  whom.    Id. 
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RAILROADS— C(m<tnii6(i. 

injury  to  trespasser  on  train.   C,  R.  I.  &  P.  Ry.  Co.  v.  WanibU, 

411. 
overcharge  of  passenger  fare.    SL  L.,  J.  M.  &  S.  Ry.  Co.  v.  WiUiama, 

442. 
duty  to  screen  windows.    Batte  v.  St.  L.  S.  W.  Ry.  Co.,  568. 
duty  to  keep  engine  in  repair.    Id. 
injury  caused  by  flying  cinders.    Id. 
judgment  against  receiver;  right  to  enforce  against  company.  Diek' 

inaon,  Reevr.,  v.  Wornble,  591. 

REAL  ESTATE  BROKERS: 

commissions.    Lasher-Morris  Bank  &  Trust  Co.  v.  Jones,  576.  ^ 
receipt  by  broker  of  larger  sum  than  price  fixed  by  seller.    Id. 

RECEIPT  IN  FULL: 

not  binding,  when.    NaVl  Union  Fire  Ins.  Co.  v.  School  Dist.  No.  60, 
547. 

RECEIVERS: 

not  liable  for  tort  conmiitted  by  corporation  prior  to  appointment. 

Bush,  Reetr.,  v.  Stephens,  133. 
amicable  and  adversary  proceedings;  attorney's  fees  and  costs.  Vol* 

ley  OH  Co.  v.  Ready,  531. 
judgment  against  receiver  of  railway;  right  to  enforce  against  railway 

after  discharge  of  receiver.    Dickinson,  Reevr.,  v.  Womble,  591. 

REPLEVIN: 

property  ta!ken  under  void  process.    Cherry  v.  DiUard,  245. 

RES  ADJUDICATA: 

overflow  of  land;  former  recovery  of  damages.    Bush,  Reevr.  of  St.  L., 

I.  M.  &  S.  Ry.  Co.  V.  Siephens,  133. 
daim  for  preliminary  expenses  against  an  improvement  district. 

Brookfield  v.  Joneshoro  Trust  Co.,  356. 

RESCISSION  OF  CONTRACTS:  See  Sales. 
ROBBERY: 

allegation  of  ownership  of  property  taken.    Jenkins  v.  State,  312. 
money  taken;  indictment  Knd  proof.    Id. 


Digitized  by  VjOOQIC 


614  Indbx.  [131 

SABBATH  BREAKING: 

motion  pictures  on  Sunday;  expediency.    Rotenbaum  v.  State,  251. 

SALES: 

medical  supplies  to  be  resold.    Lange  Med.  Co,  v.  Johnson,  15. 

rescission  of  sale;  question  of  fact.     Vaughan  v.  Hinkle,  197. 

sale  of  mortsaged  chattel,  permission.    Id. 

sale  ol  cattle,  failure  to  pay,  right  to  impound.    Id. 

bond  unnecessary.    Id. 

employment  of  agent  to  sell  peach  crop.    Coyne  Bros,  v.  Leslie,  435. 

negligence  in  making  sales.    Id. 

on  execution;  caveat  emptor.    Fulbright  v.  Morton,  492. 

buyer  may  rely  upon  representations  of  seller  in  absence  of  opportunity 

to  inspect.    Iowa  City  State  Bank  v.  Biggadike,  514. 
^sale  of  articles  to  be  resold;  innocent  purchaser  of  note.    Id. 
payment  for  purchase  by  draft  will  take  sale  out  of  statute  of  frauds. 

Summers  v.  Woods,  345. 
sale  on  credit;  non-payment;  remedy  of  seller.       Jones  v.  Bank  of 

Commerce,  362. 

SPECIFIC  PERFORMANCE: 

lands  in  another  State.    Nakdimen  v.  BragU,  144. 

STATUTE  OF  FRAUDS: 

contract  of  lease.    Hinson  v.  GiUespie,  240. 

execution  sale,  memorandum  of  selling  officer.     Fulbright  v.  Morton, 

Sheriff,  492. 
payment  for  piu-chase  by  draft.    Summers  v.  Wood,  345. 

STATUTES: 

rules  of  construction;  parts  of  relating  to  same  subject.    State  v. 

Hanna,  129. 
repeal  of  general  act  by  special  one.    Rice  Belt  Telephone  Co.  v. 

Malcomb,  227. 
act  1913,  p.  192,  does  not  repeal  Acts,  1909,  p.  293.    Id. 
validity  of  passage  by  Legislature.    Harrington  v.  White,  291. 
presumption  as  to  validity  of  passage.    Id. 
reference  to  other  acts.    Id. 
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STATUTES  CITED: 
KiRBY's  Digest: 

Chap.  83 220 

Chap.  101 200 

i    731 66 

1188 90 

1238 90 

1463 214 

1487 214 

1676-6-7^ 130 

1683 109 

1602 189 

1609 674 

1662 108 

1973 646 

2030 262 

2413 109 

2423 319 

2680 128 

2697 226 

2720 223 

310^ 303 

3283 496 

3666 348 

3900 119 

4009 219 

4492 408 

4627 624 

4670 390 

4807 282 

4926 433 

6044 246 

6067. 26 

6241 676 

6362 666 

6439 106 

6676 468 

6664-6742 63 

6002 668 

6133 630 

6167 38 

6190 303 

6196 303 

6207 368-620 

6208 368 

6620 443 

6773 671 


KiBBY's  DlGEBT--CanHnued. 

§  6902 42 

7022 284 

7668 460 

7924 624 

8063 368 

8067 363 

Sandbls  &  Hill's  Digest: 

i    1464 181 

ACTS  OF  ARKANSAS: 
Acts: 

1881,  p.  63 360 

1897,  p.  88 86 

1906,  p.  807 428 

1906,  p.  489 116 

1906.  p.  637 380 

1907,  p.  323 674 

1907,  Act  443 364 

1909,  Act  260 364 

1909,  Act  279 367 

1909,  p.  293 229 

1911,  Act  112 364 

1911,  Act  221 367 

1913,  p.  162 671 

1913,  Act  176 668 

1913,  p.  192 229 

1913,  p.  270 619 

1913,  p.  627 438 

1916,  p.  676 292 

1916,  Act  243,  p.  903.  .  .   671 
1916,  p.  1346 63 

Acts  op    Congress: 

Act  of  Congress,  April  29, 
1898,  30  U.  S.  St.  L. 
367,  Ch.  229,  7  Fed. 
Stat.  Ann.  126 86 

Constitution  op  Arkansas: 

Art.    2,  §22 469 

23 469 

5,     23 296 

7,     28 213 

9,       6 119 

19,     27 30,69 
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STAY  BOND: 

suretieB  on  a  note,  not  liable  on,  when.    MeCabe  v.  Mantgwnerif,  628. 
right  of  surety,  where  he  signs  as  volunteer.    Id, 

STOCK  LAWS: 

restraint  of  stock  from  running  at  large.     Harrington  ▼.  White,  291. 
compliance  with;  publication  of  notice.    Id. 
election;  who  may  vote.    Id, 

SUBORNATION  OF  PERJURY: 

sufficiency  of  the  indictment.    Dans  ▼•  StaU,  542. 
SURETYSHIP:  See  Principal  and  Surety. 

SWAMP  LANDS: 

h 

effect  of  the  compromise  of  1897.    Battard  ▼.  K.  C.  A  if.  Farwu 
Co.,  83. 

TAXATION 

taking  private  property  without  compensation  by  taxation.    fTo^ 

drop  V.  K.  C.  S.  Ry.  Co.,  468. 
illegal  tax  may  be  restrained.    Id. 
right  to  tax  can  not  accrue  by  pr^cription.    Id. 
return  of  capital  stock  for  taxation  by  domestic  corporation.       State 

ex  rel.  v.  Fort  Smiih  Lbr.  Co.,  40. 
surplus  invested  in  stock  of  other  companies.    Id. 

TAX  SALES: 

void  for  wrong  description.    Cotton  v.  White,  278. 

right  of  holder  of  void  tax  deed.    Id. 

person  in  possesifion  can  not   forfeit  and  purchase  to  perfect  hit 

title.    Id. 
valid  sale;  lien  of  State  for  taxes  of  other  yean.    Id. 
redemption  from  void  sale  is  void.    Id. 
lack  of  jurisdiction;  collateral  attack.    WaUaee  v.  Gleetnerp  869. 

TELEPHONE  COMPANIES: 

failure  to  give  service;  effect  of  wilful  or  negligent  act.    Riee  BeU 
Telephone  Co.  v.  Makomb,  227. 
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TENDER: 

effect  of,  upon  coets.    Walden  ▼.  Kirkiandp  466. 
TORNADO  INSURANCE:  See  Insurangb. 

Natn  Union  Fire  In$.  Co.  v.  School  Diit.  No.  60,  647. 
TRIAL: 

peraonal  injury  action;  right  to  question  veniremen  on  voir  dire  as 

to  connection  with  insurance  company.    Cooper  v.  KeUy,  6. 
extent  of  examination  of  veniremen.    Id. 
allowing  jury  to  separate  during  trial  is  reversible  error,  when.    HoU 

V.  SUUe,  891. 
bias  of  juror;  practice  where  juror  with  bias  has  been  accepted* 

Van  Hooter  v.  BuOer,  404. 
duty  to  grant  new  trial.  Id. 
argument  of  counsel  in  criminal  trial;  admonition  of  the  court. 

WiUiame  v.  SiaU,  264. 
open  and  close;  burden  of  proof.    Eminent  Houeehold  of  Columbian 

Woodmen  v.  Howie,  299. 

TRUSTS: 

merger  of  estates  not  recognised  when  same  defeats  a  trust.     Bowlin 

V.  CUizene  Bank  and  Truet  Co.,  97. 
spendthrift  trusts;  validity.    Id. 

VENDOR  AND  PURCHASER: 

contract  for  sale  of  medical  supplies  to  be  resold.     Lange  Med.  Co. 
V.  Johneon,  16. 

VERDICT: 

general  finding;  presumption.    Iowa  CUy  State  Bank  v.  Biggadike, 

614. 
inconsistency  between  general  and  special  findings;  presumption.  Id. 
impeachment  of.    Jenkins  v.  SUUe,  812. 

VOID  PROCESS: 

property  taken  under;  remedy  of  owner.    Cherry  v.  DiMard,  246. 
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WARRANTY,  COVENANT  OF: 

breach   of;  eviction;  damagee.    Smith  y»   Boyntan  Land   A   Lbr. 
Co.,  22. 

WILLS: 

proof  of  execution;  testimony  of  beneficiary.    Strickland,  Admit., 

y.  Smiih,  360. 
probate;  appeal  to  circuit  court;  will  may  be  read  to  jury.    StritiH 

land  V.  Smiih,  860. 

WITNESSES: 

defendant  as  witness  in  criminal  case;  credttbilxty.    D^nUm  v.  SUU,  1. 
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